S. GOVERNMENT 




12-8-92 

Vol. 57 No. 236 







Tuesday 

December 8, 1992 





United States 
Government 
Printing Office 

SUPERINTENDENT 
DOCUMENTS 
Washington, DC 20402 


official business 

'enalty for private use, $300 


SECOND CLASS NEWSPAPER 

Postage and Fees Paid 
U.S. Government Printing Office 
(ISSN 0097-6326) 






































12-8-92 

Vol. 57 No. 236 
Pages 57875-58120 



Tuesday 

December 8,1992 



































II 


Federal Register / Vol. 57, No. 236 / Tuesday. December 8. 1992 



FEDERAL REGISTER Published daily. Monday through Friday, 
(not published on Saturdays. Sundays, or on official holidays), 
by the Office of the Federal Register. National Archives and 
Records Administration. Washington. DC 20408, under the 
Federal Register Act (49 Stat. 500. as amended; 44 U.S.C. Ch. 

15) and the regulations of the Administrative Committee of the 
Federal Register (1 CFR Ch. I). Distribution is made only by the 
Superintendent of Documents. U.S. Government Printing Office. 
Washington. DC 20402. 

rhe Federal Register provides a uniform system for making 
available to the public regulations and legal notices issued by 
Federal agencies. These include Presidential proclamations and 
Executive Orders and Federal agency documents having general 
applicability and legal effect, documents required to be 
published by act of Congress and other Federal agency 
documents of public interest. Documents are on file for public 
inspection in the Office of the Federal Register the day before 
they are published, unless earlier filing is requested by the 
issuing agency. 

The seal of the National Archives and Records Administration 
authenticates this issue of the Federal Register as the official 
serial publication established under the Federal Register Act. 44 
U.S.C, 1507 provides that the contents of the Federal Register 
shall be judicially noticed. 

The Federal Register is published in paper. 24x microfiche format 
and magnetic tape. The annual subscription price for the 
Federal Register paper edition is $375. or $415 for a combined 
Federal Register. Federal Register Index and List of CFR Sections 
Affected (LSA) subscription; the microfiche edition of the Federal 
Register including the Federal Register Index and LSA is $353; 
and magnetic tape is $37,500, Six month subscriptions are 
available for one-half the annual rate. The charge for individual 
copies in paper form is $4,50 for each issue, or $4.50 for each 
group of pages as actually bound; or $1.50 for each issue in 
microfiche form; or $175.00 per magnetic tape. All prices include 
regular domestic postage and handling. International customers 
please add 25% for foreign handling. Remit check or money 
order, made payable to the Superintendent of Documents, or 
charge to your GPO Deposit Account. VISA or MasterCard. Mail 
to: New Orders. Superintendent of Documents. P.O. Box 371954. 
Pittsburgh. PA 15250-7954. 

There are no restrictions on the republication of material 
appearing in the Federal Register. 

How To Cite This Publication: Use the volume number and the 
page number. Example: 57 FR 12345. 


SUBSCRIPTIONS AND COPIES 


PUBLIC 

Subscriptions: 

Paper or fiche 
Magnetic tapes 

Problems w'ith public subscriptions 

Single copies/back copies: 

Paper or fiche 
Magnetic tapes 

Problems with public single copies 


202-783-3238 

512-1530 

512-2303 


783-3238 

512-1530 

512-2457 


FEDERAL AGENCIES 
Subscriptions: 

Paper or fiche 523-5243 

Magnetic tapes 512-1530 

Problems with Federal agency subscriptions 523-5243 

For other telephone numbers, see the Reader Aids section 
at the end of this ^ssue. 











Contents 


Federal Register 
Vol. 57. No. 236 
Tuesday, December 8. 1992 


III 


Agricultural Research Service 

NOTICES 

Patent licenses; non-exclusive, exclusive, or partially 
exclusive: 
biosys. 57990 

Agriculture Department 

See Agricultural Research Service 
See Farmers Home Administration 
See Forest Service 

NOTICES 

Agency information collection activities under OMB review. 
57990 

Air Force Department 

NOTICES 

Meetings: 

Air Force Reserve Training Corps Advisory Committee. 
58011 

Army Department 

See Engineers Corps 

NOTICES 

Privacy Act: 

Systems of records, 58011 

Arts and Humanities, National Foundation 

See National Foundation on the Arts and the Humanities 

Bonneville Power Administration 

NOTICES 

Pacific Northwest Electric Power Planning and 
Conservation Act: 

Tenaska Washington II generation project; firm electric 
energy acquisition. 58014 

Children and Families Administration 
RULES 

Head Start program: 

Standards establishment and quality assurance and 
effectiveness, 58084 

Coast Guard 

RULES 

Drawbridge operations: 

Louisiana, 57962 
South Carolina, 57963 
NOTICES 

Environmental statements: availability, etc.: 

Omega Station, Haiku Valley, Oahu, HI. 58036 

Commerce Department 

See National Oceanic and Atmospheric Administration 
See Travel and Tourism Administration 

Commission on National and Community Service 
notices 

Meetings: Sunshine Act, 58039 

Committee for the Implementation of Textile Agreements 
notices 

Cotton, wool, and man-made textiles: 

Thailand, 58009 


Comptroller of the Currency 
PROPOSED RULES 

Fiduciary powers of national banks and collective 
investment funds. 57971 

Consumer Product Safety Commission 
NOTICES 

Meetings: Sunshine Act. 58039 

Copyright Royalty Tribunal 
NOTICES 

Satellite carrier royalty fees: 

Distribution proceedings, 58010 

Council on Environmental Quality 

NOTICES 

Climate Change, United Nations Framework Convention: 
U.S. national action plan: availability, 58010 

Defense Department 

See Air Force Department 
See Army Department 
See Engineers Corps 
See Navy Department 

Education Department 

PROPOSED RULES 

Equal Access to Justice Act: implementation, 58100 
NOTICES 

Agency information collection activities under OMB review. 
58013 

Bilingual education: 

State educational agency program: annual data collection 
reports: grantee requirements, 58014 

Employment and Training Administration 
NOTICES " 

Emergency unemployment compensation program: 

Extended benefit periods: changes, 58028 

Energy Department 

See Bonneville Power Administration 

See Federal Energy Regulatory Commission 

NOTICES 

Natural gas exportation and importation: 

Howard Energy Co., Inc., 58017 
JMC Fuel Services^ Inc., 58017 
Sithe/Independence Power Partners, L.P., 58017 
Southern California Edison Co., 58017 

Engineers Corps 

RULES 

Danger zones and restricted areas: 

San Pedro Bay. CA, 58098 

Environmental Protection Agency 

PROPOSED RULES 

Air programs; fuel and fuel additives: 

Reformulated and conventional gasoline standards 
Workshop. 57980 
NOTICES 

Agency information collection activities under OMB review. 
58018 











IV 


Federal Register / Vol. 57, No. 236 / Tuesday, December 8. 1992 / Contents 


Environmental Quality Council 

See Council on Environmental Quality 

Executive Office of the President 

See Council on Environmental Quality 

Farmers Home Administration 
RULES 

Community facility loans and grants: water and waste 
disposal facilities; and rural business enterprise and 
television demonstration projects; correction, 57876 
Congregate housing services program, 57990 

NOTICES 

Grants and cooperative agreements; availability, etc.: 

Congregate housing services program, 58042 
Rural housing funds availability (1993 FY), 58056 

Federal Aviation Administration 

RULES 

Airw^orthiness directives: 

Airbus Industrie, 57879 
Boeing, 57880 

British Aerospace, 57883, 57886 
CASA. 57908 
General Dynamics, 57888 
McDonnell Douglas, 57890, 57906 
Transition areas, 57909 
VOR Federal airways, 57909, 57910 
PROPOSED RULES 

Airport radar service areas, 58116 

Jet routes, 57971 

NOTICES 

Airport noise compatibility program: 

Manchester Grenier Airport, NH, 58036 

Federal Communications Commission 

RULES 

Common carrier services: 

International services, 57964 

NOTICES 

Agency information collection activities under OMB review, 

58019 

Meetings; Sunshine Act, 58039 

Federal Deposit Insurance Corporation 
NOTICES 

Agency information collection activities under OMB review, 

58020 

Powers of attorney; issuance, 58020 

Federal Energy Regulatory Commission 
RULES 

Natural Gas Policy Act: 

Blanket marketer sales certificates; jurisdictional gas 
sales, 57952 
Interstate pipelines— 

Sales and transportation services; restructuring, 57911 

Federal Maritime Commission 
NOTICES 

Agreements filed, etc., 58021 

Federal Reserve System 
NOTICES 

Meetings; Sunshine Act, 58040 
Applications, hearings, determinations, etc.: 

Banc One Corp. et al., 58021 
First Southern Bancorp, Inc., et al., 58022 
j Svajgr, Judy Lynn, et al., 58022 


Fish and Wildlife Service 

PROPOSED RULES 

Hunting and sport fishing: 

Open areas list additions and refuge-specific regulations 
58108 

Food and Drug Administration 
RULES 

Food for human consumption: 

Acesulfame potassium. 57960 

Forest Service 
NOTICES 

Environmental statements; availability, etc.: 
Wallow'a-Whitman National Forest, OR and ID 58004 

Health and Human Services Department 

See Children and Families Administration 
See Food and Drug Administration 
See Social Security Administration 

Housing and Urban Development Department 

RULES 

Congregate housing services program. 58042 

NOTICES 

Agency information collection activities under OMB review, 
58066 

Grants and cooperative agreements; availability, etc,: 
Congregate housing services program. 58056 

Interior Department 

See Fish and Wildlife Service 
See Land Management Bureau 
See National Park Service 

Internal Revenue Service 

PROPOSED RULES 

Income taxes: 

S corporation built-in gain tax. 57971 
Hearing. 57979 

interstate Commerce Commission 
NOTICES 

Meetings; Sunshine Act. 58040 
Railroad services abandonment: 

Missouri Pacific Railroad Co., 58027 
Southern Pacific Transportation Co.. 58027 

Labor Department 

See Employment and Training Administration 
See Veterans Employment and Training. Office of Assistant 
Secretary 

Land Management Bureau 

NOTICES 

Environmental statements; availability, etc.; 

Green River Resource Area, WY. 58923 
Judith. Valley, and Phillips Resource Areas, MT, 58025 
Meetings: 

Bakersfield District Advisory Council. 58025 
Oil and gas leases: 

Wyoming, 58025 
Opening of public lands: 

Montana, 58025 
Survey plat filings: 

Arkansas. 58026 








Federal Register / Vol. 57, No. 236 / Tuesday, December 8, 1992 / Contents 


V 


Withdrawal and reservation of lands: 

Wyoming; correction, 58026 

Library of Congress 

proposed rules 

National Film Registry; film selection criteria and public 
participation procedures, 57979 

National Foundation on the Arts and the Humanities 

notices 

Declined general applications for Federal assistance; 
reconsideration, 58031 

National Oceanic and Atmospheric Administration 

RULES 

Endangered and threatened species: 

Sea turtle conservation; shrimp trawling requirements— 
North Carolina coast; tow time limitations, 57968 
PROPOSED RULES 

Endangered and threatened species: 

Sacramento River winter-run chinook salmon 
Critical habitat designation, 57981 
Fishery conservation and management: 

Gulf of Alaska groundfish, 57982 
NOTICES 
Permits: 

Marine mammals, 58005 

National Park Service 

NOTICES 

Environmental statements; availability, etc.: 

Devils Tower National Monument, VVY, 58026 
National Register of Historic Places: 

Pending nominations, 58026 

Navy Department 

RULES 

Privacy Act; implementation, 57961 

Nuclear Regulatory Commission 

RULES 

Radiation protection standards: 

Protection of individuals exposed to ionising radiation 
from routine activities licensed by NRC, 57877 

Personnel Management Office 

RULES 

Prevailing rate systems, 57875 

Postal Rate Commission 

NOTICES 

Complaints filed: 

United Parcel Service (UPS), 58033 

Public Health Service 

See Food and Drug Administration 

Securities and Exchange Commission 

NOTICES 

Self-regulatory organizations; unlisted trading privileges: 
Boston Stock Exchange, Inc., 58033 
Cincinnati Stock Exchange, Inc., 58033 
Midwest Stock Exchange, Inc., 58034 
Pacific Stock Exchange, Inc., 58034 
Philadelphia Stock Exchange, Inc., 58035 
Applications, hearings, determinations, etc.: 

PAXAR Corp., 58035 


Social Security Administration 

NOTICES 

Organization, functions, and authority delegations, 58022 

Textile Agreements Implementation Committee 

See Committee for the Implementation of Textile 
Agreements 

Transportation Department 

Sec Coast Guard 

See F'ederal Aviation Administration 
NOTICES 

Reports; availability, etc.; 

Domestic infrastructure projects; pension fund 
investment; feasibility study. 58035 

Travel and Tourism Administration 

NOTICES 

Grants and cooperative agreements; availability, etc.: 
Disaster relief tourism promotion financial assistance, 
58006 

Treasury Department 

See Comptroller of the Currency 
See Internal Revenue Service 

NOTICES 

Organization, functions, and authority delegations: 
Commissioner of Customs, 58037 
Deputy Assistant Secretary (Law Enforcement), 58038 
Internal Revenue Service, Commissioner, 58038 

Veterans Employment and Training, Office of Assistant 
Secretary 
NOTICES 

Grants and cooperative agreements; availability, etc.: 

Job Training Partnership Act— 

American Indian tribes and Hawaiian and Alaskan 
Native organizations; pilot demonstration projects, 
58028 


Separate Parts In This Issue 
Part II 

Department of Housing and Urban Development; 
Department of Agriculture, Farmers Home 
Administration, 58042 a. 

Part III 

Department of Health and Human Services, Administration 
for Children and Families, 58084 

Part IV 

Department of Defense, Department of the Army, 58098 

Part V 

Department of Education, 58100 

Part VI 

Department of the Interior, P'lsh and Wildlife Service, 58108 

Part VII 

Department of Transportation, Federal Aviation 
Administration, 58116 










VI 


Federal Register / Vol. 57. No. 236 / Tuesday. December 8.1992 / Contents 


Reader Aids 

Additionnl information, including a list of public 
bjws, telephone numl)ers. and finding aids, appears 
in the ReadtM' Akls sectfon at tbtj end of this issue. 


Electronic Bulletin Board 

Fnie Electronic Bulletin Board s(frvice for l^ibhc 
I,aw Numbers and Federal Register finding aids is 
available on 202-275-1538 or 275-0920. - 

























Federal Register / Vol. 57, No. 236 / Tuesday, December 8, 1992 / Contents 


VII 


CFR PARTS AFFECTED IN THIS ISSUE 


A cumulative list of the parts affected this month can be found in 
the Reader Aids section at the end of this issue. 


532.57075 

7 CFR 

1942.57876 

t944. .50042 

10 CFR 

20 .57877 

12 CFR 

Proposed Rules: 

9.57971 

14 CFR 

39 (12 documents).57879, 

57908 

71 (3 documents).57909, 

57910 

Proposed Rules: 

71 (2 documents).57971, 

58116 

18 CFR 

284 (2 documents).57911, 

57952 

21 CFR 

172. 57960 

24 CFR 

700 .58042 

26 CFR 

Proposed Rules: 

1 (2 documents).57971 

32 CFR 

701 . 57961 

33 CFR 

117 (2 documents).57962, 

57963 

334.58098 

34 CFR 

Proposed Rules: 

21...58100 

36 CFR 

Proposed Rules: 

704. 57979 

40 CFR 

Proposed Rules: 

80.57980 

45 CFR 

1304.58084 

1306.58084 

47 CFR 

83.57964 


50 CFR 

227. 

Proposed Rules 

32. 

226... 

611. 

672... 


57968 


58108 

57981 
57902 

57982 






































57875 


Rules and Regulations 


Federal Regbtor 
VoL 57, Na 236 
Tuesday, December 8, 1962 


This 8ectk)n of the FEDERAL REGISTER 
contains regulatory documents having general 
appiicability and legal effect, most of \vhich 
are ksyed to and codified in the Code of 
F^ral Regulations, which is published under 
50 titles pursuant to 44 U.S.C. 1510. 

The Code of Federal Regulations is sold by 
the Superintendent of Documents. Prices of 
new books are listed In the first FEDERAL 
REGISTER issue of each week. 


OFRCEOF PERSONNEL 

management 

5CFR Part 532 


RIN320&-AE99 

Prevailing Rate Systeme 

AGENCY: Office of Personnel 
Management. 

ACTION: Final rule. 


SUMMARY: The Office of Personnel 
Management (OPM) is issuing a final 
rule that revises the Federal Wage 
System (FWS) special rate regulations 
and establishes procedures for 
exercising a provision of law that 
authorizes OPM to make exceptions to 
the statutory pay cap applicable to FWS 
pay rates as necessary to ensure the 
recruitment and retention of qualified 
FWS employees. The revised special 
rate regulations allow OPM to target 
specific locations within a wage area, 
and approve a special rate as a 
percentage of the market rate for an 
occupation (as long as the special rate 
is not less than the unrestricted 
(uncapped) rate). The final rule gives 
OPM greater flexibility in addressing 
recruitment and retention problems for 
FWS positions. 

effective DATE: January 7,1993. 

POR FURTHER INFORMATION CONTACT: 

Allan Summers, (202) 606-2848. 

^LEMEMTARY INFORMATION: On 
September 15,1992, OPM published a 
proposed rule to revise the FWS special 
rate regulations and to establish 
procedures for requesting exceptions to 
we annual FWS pay limitation (57 FR 
J2513). No comments were received 
uuring the 30>day comment period. TTie 
proposed rule, therefore, is being 
adopted as a final rule without any 
changes. 


E.0.12291, Federal Regulatkm 

I have determined that this is not a 
major rule as defined imder section 1(b) 
of E.0.12291, Federal Regulation. 

Regulatory Flexibility Act 

I certify that these regulations would 
not have a significant economic impact 
on a substantial number of small entities 
because they would apply only to 
Federal agencies and employees. 

List of Subjects in 5 CFR Part 532 

Administrative practice and 
procedure. Government employees. 
Wages, 

U.S. Office of Personnel Management. 
Douglas A. Brook, 

Acting Director. 

Accordingly, OPM is amending 5 CFR 
part 532 as follows: 

PART 532—PREVAIUNQ RATE 
SYSTEMS 

1. The authority citation for 5 CFR 
part 532 is revised to read as follows: 

Authority: 5 U.S.C 5343,5346; § 532.707 
also issued under 5 U.S.C 552. 

2. Section 532.251 is revised to read 
as follows: 

9532.251 Special rates. 

(a) A lead agency, with the approval 
of OPM, may establish special rates for 
use within all or part of a wage area for 
a designated occupation or occupational 
specialization and grade, in lieu of rates 
on the regular schedule. OPM may 
authorize special rates to the e3ctent it 
considers necessary to overcome 
existing or likely significant handicaps 
in the recruitment or retention of well- 
qualified personnel when these 
handicaps are due to any of tjie 
following circumstances: 

(1) Rates of pay ofiered by private 
sector employers for an occupation or 
occupational specialization and grade 
are significantly higher than those paid 
by the Federal Government within the 
competitive labor market: 

(2) The remoteness of the area or 
location involved; or 

(3) Any other circumstances that OPM 
considers appropriate. 

(b) In autnorizing special rates, OPM 
shall consider— 

(1) The number of existing or likely 
vacant positions and the length of time 
they have been vacant, including 
evidence to support the likelihood that 


a recruitment problem will develop if 
one does not already exist; 

(2) The number of employees who 
have or are likely to quit, including the 
number quitting for higher pay positions 
and evidence to support the likelihood 
that employees will quit; 

(3) The number of vacancies 
employing agencies tried to fill and the 
number of him and offers made; 

(4) The nature of the existing labor 
market; 

(5) The degree to which emplo^g 
agencies have considered or used 
increased minimtim rates for hard-to-fill 
positions; 

(6) The degree to which employing 
^agencies have considered relevant non¬ 
pay solutions to the staffing problem, 
such as ccmducting an aggressive 
recruiting program, using appropriate 
appointment authorities, redesigning 
jol^, establishing training programs, and 
improving working conditions; 

(7) The impact of the staffing problem 
on employers' missions; 

(8) The level of private sector rates 
paid for comparable positions; and 

(9) As appropriate, the extent to 
which the use of unrestricted rates 
authorized under § 532.801 of this part 
was considered. 

(c) In determining at what level to set 
special rates, OPM shall consider— 

(1) The level of rates it believes 
necessary to recruit or retain an 
adequate number of well-qualified 
persons; 

(2) The offsetting costs that will be 
incurred if special rates are not 
authorized; and 

(3) The level of private sector rates 
paid for comparable positions. 

(d) No one factor or combination of 
factors specified in paragraphs (b) or (c) 
of this section requires special rates to 
be established or to be aajusted to any 
given level. Each request to establish 
spedal rates shall be judged on its own 
merits, based on the extent to which it 
meets these factors. Increased minimum 
rates are not a prerequisite to the 
establishment of special rates under this 
section. 

(e) Special rates shall be based on 
private sector wage data, or a percentage 
thereof, as specified by OPM at the time 
the special rates are authorized. The 
private sector data shall be calculated as 
a weighted average or payline, as 
appropriate. A single rate shall he used 
when this represents private sector 
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practice, and five rates shall be used 
when rate ranges are used by the private 
sector. When a five-step rate range is 
used, the differentials between steps 
shall be set in accordance with 
§ 532,203(0 of this subpart. 

(0 Once approved by OPM, special 
rates may be adjusted by the lead agency 
on the same cycle as the applicable 
regular schedule to the extent deemed 
necessary to ensure the continued 
recruitment or retention of well- 
qualified personnel. The amount of the 
special rate adjustment may be up to the 
percentage (rounded to the nearest one- 
tenth of 1 percent) by which the market 
rate has changed since the last 
adjustment. Special rates may not 
exceed the percentage of market rates 
initially approved by OPM unless a 
request for higher special rates is made 
and approved under paragraphs (a) 
through (e) of this section. 

(g) Any special rates established 
under paragraph (a) of this section shall 
be shown on the regular schedule or 
published as an amendment to the 
regular schedule and shall indicate the 
wage area (or part thereof) and each 
occupation or occupational 
specialization and grade for which the 
rates are authorized. These rates shall be 
paid by all agencies having such 
positions in the wage area (or part 
thereof) specified. 

(h) The scheduled special rate payable 
under this section may not, at any time, 
be less than the unrestricted (uncapped) 
rate otherwise payable for such 
positions under the applicable regular 
wage schedule. 

(i) If a special rate is terminated under 
paragraph (f) of this section, the lead 
agency shall provide written notice of 
such termination to OPM. 

(j) Employers using special rates shall 
maintain current recruitment and 
retention data for all authorized special 
rates. Such data shall be made available 
to the lead agency prior to the wage area 
regular schedule adjustment date for the 
purpose of determining whether there is 
a continuing need for special rates and 
the amount of special rate adjustment 
necessary to recruit or retain well- 
qualified employees, 

3. Section 532.254 is added to read as 
follows: 

§ 532.254 Special schedules. 

(a) A lead agency, with the approval 
of OPM. may establish special schedules 
for use within an area for specific 
occupations that are critical to the 
mission of a Federal activity based on 
findings that— 

(1) Unusual prevailing pay practices 
exist in the private sector that are 
incompatible with regular schedule 


practices, and serious recruitment or 
retention problems exist or will likely 
develop if employees are paid from tne 
authorized regular schedule; or 

(2) Administrative considerations 
require the establishment of special 
schedules to address unique agency 
missions or other unusual 
circumstances that OPM considers 
appropriate. 

(b) An OPM authorization for a 
special schedule shall include 
instructions for its construction, 
application, and administration. 

(c) Unless otherwise specified, 
positions covered by special schedules 
shall be subject to the general provisions 
of this part and to other applicable rules 
and regulations of OPM. 

4. A new subpart H, consisting of 
§ 532.801, is added to read as follows: 

Subpert H~Payment of Unrestricted Rates 
for Recruitment or Retention Purposes 

Sdc. 

532.801 Pa 3 anent of unrestricted rates for 
recruitment or retention purposes. 

Subpart H—Payment of Unrestricted 
Ratee for Recruitment or Retention 
Purposes 

§ 532.801 Payment of unrestricted rates 
for recruitment or retention purposes. 

(a) When authorized by specific 
statutory authority providing for 
exceptions to pay limitations imposed 
by statute, the Office of Personnel 
Management (OPM) may approve 
exceptions to the pay limitations if OPM 
determines that such exceptions are 
necessary to ensure the recruitment or 
retention of qualified employees. 

(b) Requests for payment of 
unrestricted rates under this subpart 
shall be submitted by employing 
agencies* headquarters to the 
appropriate lead agency. The lead 
agency shall coordinate each request 
with other agencies, as necessary, and 
submit a consolidated request to OPM, 
The consolidated request shall include 
any available supporting wage survey 
data and a formal recommendation by 
the lead agency to approve or 
disapprove the request. 

(c) Rates authonzed under paragraph 
(a) of this section shall be equal to the 
regular or special schedule unrestricted 
(uncapped) rates and may be authorized 
for use within all or part of a wage area 
for a designated occupation or 
occupational specialization and grade. 

(d) In approving rates under this 
subpart, OPM shall consider the factors 
specified in § 532.251(b) of this part. 

(e) The unrestricted rates authorized 
under this subpart shall be shown on 
the appropriate regular or special 
schedule or as an amendment to the 


schedule and shall indicate the wage 
area (or part thereof) and each 
occupation or occupational 
specialization and grade for which the 
rates are authorized. These rates shall be 
paid by all agencies having such 
positions in the wage area (or part 
thereof) specified. 

IFR Doc. 92-29517 Filed 12-7-92; 8:45 am] 
mUJNQ CX>OE e32ft-01-<M 


DEPARTMENT OF AGRICULTURE 
Farmers Home Administration 
7 CFR PART 1942 

Community Facility Loans and Grants 
and Rural Business Enterprise Grants; 
Corrections 

AGENCY: Farmers Home Administration, 
USDA. 

ACTION: Final rules; Corrections. 

SUMMARY: The Farmers Home 
Administration (FmHA) corrects errors 
on two final rules. The first was 
published on May 19,1992, (57 FR 
21192) and concerns Community 
Facility Loans and Grants. The second 
was published on July 27,1992 (57 FR 
33097) and concerns Rural Business 
Enterprise Grants. The intended effect of 
this action is to correct errors in the 
amendatory language in the final rules. 
EFFECTIVE DATE: December 8,1992. 

FOR FURTHER INFORMATION CONTACT: 
Richard Gartman, Regulations Analysis 
and Control Branch, Farmers Home 
Administration, USDA, room 6348, 
South Agriculture Building, 
Washington, DC 20250; Telephone: 
(202) 720-9725. 

Accordingly, the final rules published 
on May 19.1992, (57 FR 21192) and July 
27, 1992, (57 FR 33097) are corrected as 
follows: 

1. The amendatory language of the 
final rule published on May 19,1992, 
(57 FR 21192) in Amendment No. 3 on 
page 21194 is corrected to read as 
follows: 

§1942.2 [Amended] 

3. Section 1942.2 is amended by 
revising the introductory text of 
paragraph (a)(1) and paragraph (a)(2)(ii) 
to read as follows; 

2. The amendatory language of the 
final rule published on July 27,1992, 
(57 FR 33097) in Amendment No. 5 on 
page 33099 is corrected to read as 
follows: 

§ 1942.305 [Amended] 

5. Section 1942.305 is amended by 
adding paragraph (a)(3) and by revising 
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the introductory text of paragraph (b) 
and paragraphs (bM3l (i), (iit), (iv). and 
(v) to read as follows: 

Dated: November 25,1992. 
UVerzieAtismaii, 

Administrator, Farmers Home 
Administration, 

(FR Doc. 92-29654 Filed 12-7-92; 8:45 ami 
BUUNQ coot Hta-OMI 


NUCLEAR REGULATORY 
COMMlSSrON 

10CFR Part 20 
R!N3150-AA38 

Revised Standards for Protection 
Against Radiation; Minor Amendments 

AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Final rule: Minor corrective and 
conforming amendments. 

SUMMARY: This final rule makes a 
number of minor corrective and 
conforming amendments to the NRC*s 
revised standards for protection against 
radiation. The final rule is necessary to 
correct recently discovered errors in the 
text of the revised standards, to conform 
portions of regulatory text to the 
Commission's decision to defer 
mandatory implementation of the 
revised standards until 1994, and to 
reflect the recent 0MB approval of the 
use of NRG Forms 4 and 5. 

EFFECTIVE DATE: December 8,1992. 

FOR FURTHER INFORMATION COMTACT: 

Alan Roecklein, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 

DC 20555, telephone (301) 492-3740. 
SUPPLEMENTARY INFORMATION: On May 
21,1991 (50 FR 23360), the Nuclear 
Regulatory Commission (NRC) 
published its revised standards for 
protection against radiation (10 CFR 
20.1001-20.2401) and the associated 
appendices. The revised standards for 
protection against radiation 
incorporated scientific information and 
reflected changes in the basic 
philosophy of radiation protection that 
had occurred since the promulgation of 
the original regulations. The revised 
standards for protection against 
radiation became effective on June 21, 
1991. However, NRC licensees were 
permitted to defer the mandatory 
implementation of these regulations 
until January 1,1993. 

On December 3.1991 (56 FR 61352), 
me NRC published a final rule in the 
Federal Register that corrected a 
number of minor printing errors and 
omissions in the May 21 ,1991, final 


rule. Since the publication of the 
December 3,1991, correction and the 
codification of the revised standards for 
protection aga inst radiation in the 1992 
revision of 10 CFR chapter I, additional 
typographical errors and inadvertent 
omissions have been discovered in the 
revised standards for protection against 
radiation. This amenameni is necessary 
to correct these errors in the text of the 
revised standards for protection against 
radiation. 

On August 26,1992 (57 FR 38588), 
the NRC published a final rule that 
extended the date by which NRC 
licensees are required to implement the 
revised standards for protec^on against 
radiation from January 1,1993, imtil 
January 1,1994. This amendment also 
makes several conforming amendments 
to the text of the revised standards for 
protection against radiation that are 
necessary to reflect the new mandatory 
implementation date. 

The Nuclear Regulatory Commission 
submitted the information collection 
requirements contained in this part and 
in NRC Forms 4 and 5 to the Office of 
Management and Budget (OMB) for 
approval as required by the Paperwork 
Reduction Act of 1980. OMB has 
approved the information collection 
requirements contained in part 20 under 
control number 3150-0014 and has 
approved the use of NRC Forms 4 and 
5 under control numbers 3150-0005 and 
3150-0006. This final rule amends 
§ 20.1009 to reflect these approvals. 

Explanation of Changes 

This final rule makes minor 
corrections and conforming changes for 
the following reasons: 

In the § 20.1003 definition of 
dosimetry processor, the inadvertently 
repeated parenthetical phrase "(HE. 3 o=r 
wtHtj 5 o)” is removed. 

The text of § 20.1009, Reporting, 
recording, and application 
requirements: OMB approval, is revised 
to reflect recent OMB approvals. 

In § 2C.1202, several misprints in the 
subscripts are corrected. 

In § 20.1302, the word "continually" 
is changed to "continuously" to better 
reflect the intent of the provision that an 
individual would have to be present 
without interruption in an unrestricted 
area. 

In § 20.1703, the word "are" is 
corrected 

In § 20.1703, the acronym NIOSH is 
corrected. 

In § 20.1703(d), the title of Regional 
Administrator is corrected. 

In § 20.2104, the word "lifetime” is 
deleted from the phrase • • lifetime 
cumulative radiation dose * * 
because it is redundant with cumulative 


and may be misleading because the new 
rules do not include a lifatiine dose 
limit. 

In § 20.2104, paragraph (d) is revised 
to better explain the option of using a 
record of exposure history other than 
Form 4. The amendment makes it dear 
that all of the information required on 
Form 4 would need to be in tne optional 
record. 

In § 20,2104{d), footnote 4, the fiirst 
sentence is amended to make it dearer 
that licensees do not have to partition 
doses received prior to implementing 
the new part 20 into external dose 
equivalents and internal committed 
dose equivalents. Also, the phrase 
***** occupational exposure histories 
obtained and recorded on NRC Form 4 
before January 1,1991, would not have 
included efiective dose equivalent 

* * *" is changed to*** * * before 
January 1,1994, might not * * *."This 
is more accurate since if licensees do 
not implement the new regulation until 
the mandatory compliance date of 
January 1,1994, they are not required to 
measure and record efiective dose 
equivalent. 

m § 20.2202, the phrase *** * * five 
times the occupational annual limit on 
intake* * *" is amended by deleting 
the word ''occupational" in order to 
avoid the implication that there is a 
"nonoccupational" or ''public" Annual 
Limit on ffitake (ALI). 

In Appendix B to §§ 20.1001-20.2401, 
in the paragraph under the heading 
"Introduction," language is added to 
make it clear that inhalation retention 
classes (D,W,Y) apply only to the 
inhalation Alls and DACs given in 
Table 1, columns 2 and 3. 

In Appendix B, the seventh paragraph 
under the heading Table 1 
"Occupational" which begins "Note 
that the dose equivalents * * *" is 
deleted because it was erroneously 
repeated. The same paragraph occurs as 
the fourth paragraph under the heading 
Table 1, "Occupational," where it is 
correct. 

In Appendix B, in the third paragraph 
under the heading Table 2, the unit 
**ml" was omitted from the number 
2.4x10^. The unit is added. 

In Appendix B, in the last paragraph 
under the heading Table 2, in the third 
sentence, the vfo^ "the" in the phrase 
"* * * presence of the one of the 

* * *" is deleted, and the words 
"* * * as being present * * *"are 
deleted from the phrase * * 

excluded as being present either from 

* * * »» 

In Appendix F, 1113.5 and I11.D.2., 
recordkeeping requirements are changed 
to "* • • until the license is 
terminated." This change was made to 
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all recordkeeping requirements, and 
these two were inadvertently omitted. 
This change is consistent with the OMB 
approval. 

Administrative Procedures Act: Waiver 

Because these amendments make 
minor corrective and conforming 
changes to an existing regulation, the 
NRC has determined that good cause 
exists to dispense with the notice and 
comment proWsions of the 
Administrative Procedure Act pursuant 
to 5 U.S.C. 553(b)(B). For the same 
reason, the NRC has determined that 
good cause exists to waive the 30-day 
deferred eflfective date provisions of the 
Administrative Procedures Act (5 U.S.C. 
553(d)(3)). 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
rule is the type of action described in 
categorical exclusion 10 CFR 
51.22(c)(2). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this final rule. 

Paperwork Reduction Act Statement 

This final rule does not contain a new 
or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C, 3501 
et seq.). Existing requirements were 
approved by the Office of Management 
and Budget, approval number 3150- 
0014. 

Regulatory Anal 3 r 8 is 

This final rule is administrative in 
that it corrects and conforms the text of 
an existing regulation. These 
amendments will not have a significant 
impact Therefore, the NRC has not 
prepared a regulatory analysis for this 
final rule. The final regulatory analysis 
for the May 21,1991, final rule 
examined the costs and benefits of the 
alternatives considered by the 
Commission in developing the revised 
standards for protection against 
radiation and is available for inspection 
in the NRC Public Document Room, 
2120 L Street, NW. (Lower Level), 
Washington, DC. 

Backfit Analjrsis 

The NRC has dete rmined that the 
backfit rule, 10 CFR 50.109, does not 
apply to this final rule, and therefore, 
that a backfit analysis is not required for 
this final rule because these 
amendments are administrative in 
nature and do not involve any provision 
which would impose backfits as defined 
in 10 CFR 50.109(a)(1). 


List of Subjects in 10 CFR Part 20 

Byproduct material. Criminal 
penalties. Licensed material, Nuclear 
materials. Nuclear power plants and 
reactors, Occupational safety and 
health. Packaging and containers. 
Radiation protection. Reporting and 
recordkeeping requirements, Special 
nuclear material. Source material. Waste 
treatment and disposal. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
corrective and conforming amendments 
to 10 CFR part 20. 

PART 20--STANDARDS FOR 
PROTECTION AGAINST RADIATION 

1. The authority citation for part 20 
continues to read in part as follows: 

Authority: Sec. 161,68 Stat. 948, as 
amended (42 U.S.C 2201); Sec. 201, 88 Stat. 
1242, as amended (42 U.S.C 5841) * * *. 

2. Tlie undesignated center heading 
directly preceding Subpart A 

(§§ 20,1001-20.1009) is revised to read 
as follows: 

Regulations Mandatory as of January 1, 
1994, With Earlier Compliance 
Encouraged 

3. In § 20.1003, the term "‘Dosimetry 
processor** is revised to read as follows: 

{20.1003 Oefinitiona. 

* • • • • 

Dosimetry processor means an 
individual or organization that 
processes and evaluates individual 
monitoring equipment in order to 
determine the radiation dose delivered 
to the equipment. 

* * * .. * * 

4. Section 20.1009, is revised to read 
as follows: 


{ 20.1009 Reportino, recording, and 
application requirements: OMB approval. 

(a) The Nuclear Regulatory 
Commission has sub^tted the 
information collection requirements 
contained in this part to the Office of 
Management and Budget (OMB) for 
approval as required by the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 
et seq.). OMB has approved the 
information collection requirements 
contained in this part under control 
number 3150-0014. 

(b) The approved information 
collection requirements contained in 
this part appear in {§ 20.1101,20.1202, 
20.1204, 20.1206, 20.1301, 20.1501, 


20.1601, 20.1703, 20.1901, 20.1902, 
20.1904, 20.1906, 20.2002, 20.2004, 
20.2006, 20.2102, 20.2103, 20.2104, 
20.2105, 20.2106, 20,2107, 20.2108, 
20.2110, 20.2201, 20.2202, 20.2203, 
20.2204, 20.2206, and appendix F to 
20.1001-20.2401. 

(c) Hiis part contains information 
collection requirements in addition to 
those approved under the control 
number specified in paragraph (a) of 
this section. These information 
collection requirements and the control 
numbers imder which they are 
approved are as follows: 

U) In § 20.2104, NRC Form 4 is 
approved under control number 3150- 
0005. 

(2) In §§ 20.2106 and 20.2206, NRC 
Form 5 is approved under control 
number 3150-0006. 

{20.1202 [Amandad] 

5. In § 20.1202(b)(3), footnote 1, the 

word “factors'* is revised to read 
“factor,**; the phrase “committed dose 
equivalent, Hjo.” is re\dsed to read 
“committed dose equivalent, Htjo,**; the 
phrase “maximum weighted value of 
H 50 ** is revised to read “maximum 
weighted value of and the 

parenthetical “(i.e., Wt H 50 .T)** is 
revised to read “(Le., Wy Hy^).** 

{20.1302 [Amandad] 

6. In § 20.1302(b)(2)(ii), the word 
“continually** is revised to read 
“continuously." 

{20.1703 [Amandad] 

7. In the first sentence of 

§ 20.1703(b)(1), “ae** is revised to read 
“are.** 

8. In § 20.1703(c). “NOISH** is revised 
to read “NIOSH," 

9. In § 20.1703(d), the title of the 
addressee is changed firom “Director” to 
"'Regional Administrator.** 

10. In § 20.2104, paragraphs (a)(2) and 
(c)(2) are amended by removing the 
word “lifetime," and paragraph (d) is 
revised to read as follows: 

• • # • * 

(d) The licensee shall record the 
exposure history of each individual, m 
required by paragraph (a) of this section, 
on NRC Form 4, or other clear and 
legible record, including all of the 
information required by NRC Form 4^. 
The form or record must show each 
period in which the individual received 

^ Licensees are not required to partition historical 
dose bet%veen external dose equi^ent(s) and 
internal committed dose equivalent(s). Fuitto, 
occupational exposure histories obtained and 
leooiasd on NRC Form 4 before January 1,191^ 
might not have Inriuded effective dose equlvsleot, 
but may used in the absence of specific 
information on the Intake of radionuclides by the 
individual 
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occupational exposure to radiation or 
radioactive material and must be signed 
by the individual who received the 
exposure. For each period for which the 
licensee obtains reports, the licensee 
shall use the dose shown in the report 
in preparing the NRC Form 4. For any 
period in which the licensee does not 
obtain a report, the licensee shall place 
a notation on the NRC Form 4 indicating 
the periods of time for which data are 
not available. 

« * * * • 

§20.2202 [Amended] 

11. In § 20.2202(a)(2), the word 
"occupationar' is removed. 

Appendix B to §§20.1001'-20,2401 
(Amended] 

12. In Appendix B to §§ 20.1001- 

20.2401, the paragraph under the 
heading ^'Introduction*' is amended by 
adding the following sentence after the 
third sentence: 

"The class (D, W, or Y) given in the 
colunm headed **Clas8*' applies only to the 
inhalation AUs and DACs given in Table 1, 
columns 2 and 3." 

13. In Appendix B to §§ 20.1001- 

20.2401, the seventh paragraph under 
the heading Table 1 "Occupational** 
which begins "Note that the dose 
equivalents* * *** is removed. 

14. In Appendix B to §§ 20.1001- 

20.2401, in the second sentence of the 
third paragraph under the heading Table 
2 which begins **The air concentration 
values* * *,**theimit"mr'isadded 
after the number 2.4 x 10®.** 

15. In Appendix B to §§ 20.1001- 

20.2401, the last sentence of the last 
paragraph under the heading Table 2 is 
revised to read as follows: 

"The limit for the unknown mixture is 
defined when the presence of one of the 
listed radionuclides cannot be definitely 
excluded either firom knowledge of the 
r&dionuclide composition of the source or 
from actual measurements." 

Appendix F to §§ 20.1001-20,2401 
(Amended] 

16. In Appendix F to §§ 20.1001- 

20.2401, section III3.5. the phrase ", 
find retain information from generator 
roanifest until disposition is authorized 
oy the Commission; and" is revised to 
road ", and retain information from 
generator manifest until the license is 
terminated; and*’. 

17. In Appendix F to §§ 20.1001- 

20.2401, Section III.D.2., is revised to 
read 

* * • • • 

2. Maintain copies of all completed 
manifests or equivalent documentation 
nntil the license is terminated; and 

* * • * • 


Dated at Rockville, Maryland, this 18th day 
of November, 1992, 

For the Nuclear Regulatory Commission. 
James M. Taylor, 

Executive Director for Operations. 

IFR Doc. 92-29721 Filed 12-7-92; 8:45 am] 
BILLING COOC 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Adminietratlon 
14 CFR Part 39 

[Docket No. 92-NM-150-AD; Amendment 
39-3426; AO 92-25-12] 

Airworthineee Directives; Airbus 
Industrie Model A300 B2, A300 B4, 
A310, and A300-600 Series Airplanes 

AGENCY: Federal Aviation 
Administration, DOT. 

ACTION: Final rule. 

SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain Airbus Industrie 
Model A300 B2, A300 B4, A310. and 
A300-600 series airplanes, that requires 
revising the Airplane Flight Manual 
(AFM) to change the data concerning 
maximum Vi speed and accelerate stop 
distance to be used to determine takeoff 
performance. This amendment is 
prompted by results of certification test 
flights. The actions spedfred by this AD 
are intended to prevent the airplane 
from overrunning the available runway 
length in the event of a rejected takeoff 
(RTO). 

DATES: Effective January 12,1993. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of January 12, 
1993. 

ADDRESSES: The service information 
referenced in this AD may be obtained 
firom Airbus Industrie, Airbus Support 
Division. Avenue Didier Daurat, 31700, 
Blagnac, France. This information may 
be examined at the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, Rules Docket, 

1601 Lind Avenue, SW., Renton, 
Washington; or at the Office of the 
Federal Register, 800 North Capitol 
Street, NW., suite 700, Washington, DC. 
FOR FURTHER INFORMATION CONTACT: Mr, 
Greg Holt, Aerospace Engineer, 
Standardization Branch, ANM-113, 
FAA, Transport Airplane Directorate, 
1601 Lind Avenue, SW., Renton, 
Washington 98055-4056; telephone 
(206) 227-2140; fax (206) 227-1320. 
SUPPUEMENTARY INFORMATIOH: A 
proposal to amend part 39 of the Federal 


Aviation Regulations to include an 
airworthiness directive (AD) that is 
applicable to certain Aiibus Industrie 
Model A300 B2, A300 B4, A310, and 
A300-600 series airplanes was 
published in the Federal Register on 
September 24,1992 (57 FR 44139). That 
action proposed to require revising the 
Airplane Flight Manual (AFM) to 
change the data concerning maximum 
V| speed and accelerate stop distance to 
be used to determine takeoff 
performance. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the two 
comments received. 

Both commenters support the 
proposed rule. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed. 

The FAA estimates that 127 airplanes 
of U.S. registry will be affected by this 
AD, that it will take approximately 0.5 
work hour per airplane to accomplish 
the required actions, and that the 
average labor rate is $55 per work hour. 
Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $3,492, or $27 per 
airplane. This total cost figure assumes 
that no operator has yet accomplished 
the requirements of this AD. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 

of a Federalism Assessment. 

• 

For the reasons discussed above, 1 
certify that this action (1) is not a "major 
rule** under Executive Order 12291; (2) 
is not a "significant rule** under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26,1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained firom the Rules 
Docket at the location provided tmder 
the caption "ADDRESSES.** 
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List of Sul^ecUi in 14 CFR Port 39 

Air transportation, Aircraft, Aviation 
8afet]r, Incorporation by reference. 

Safety. 

Adoption of the Amendment 

Accordingly, pimuant to the 
authority deleg^ad to me by the 
Administrator, thePedmel Avia tion 
Administratioa amende 14 CFR part 39 
of the Federal Aviation Regulatione as 
follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authorUy citation for part 39 
continues to read as follows: 

Authority: 49 US.C App. 1354(a), 1421 
and 1423; 40 U^.a 10e(g); and 14 CFR 
11.89. 

139.13 [Amended] 

2. Section 39,13 is amended by 
adding the following new airworthiness 
directive: 

92-2S-12, AIiIhis In dus trio : Amendment 39- 
8420. Docket 02-KMr>150-AD. 

App/icohi/il^ Model A300 B2, A300 B4, 
A310, and A30Q-600 series airplanes; 
equipped with Messier Bugatti carbon brakes: 
certificated in any category. 

Compliance: R^uir^ as indicated, unless 
accomplished previously. 

To prevent overrunning the available 
runway length during a reiected takeofi 
(RTO), acccmipiish the following: 

(a) Within 30 days after the efiactive data 
of this AO, revise Uie Limitations Section of 
the FAA>approved Airplane Flight Manual 
(AFM) to change file data concerning the 
accelerated stop distance to be used during 
a RTO, in accordance with either Model 
A300 AFM Temporary Revision 5.02.00/1. 
dated December 4,1991; Model A310 AFM 
Temporary Revision 5.04.00/3. dated 
February 13,1992; Model A310 AFM 
Temporary Revision 5.04.00/1, dated October 
22,1991; Model A310 AFM Temporary 
Revision 5.04.00/4, dated March 6.1992; 
Model A300-600 AFM Temporary Revision 
5.04.00/1, dated November 4,1991; or Model 
A300-600 AFM Temporary Revision 5.04.00/ 
2, dated December 4,1991; as applicable. 

(b) An alternative method of coxppliance or 
adjustment of the cximpliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager. 
Standanfization Branch. ANM-113, FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate PAA Principal Maintenance 
Inspe^or, who may add comments and then 
send it to the Manager. Standardization 
Branch, ANM-113. 

Note: Infonnation canceming the e3dstence 
of approved alternative methods of 
compliance with this AD, if any. may be 
obtained from the Standvdization Branch. 
ANM-113. 

(c) Specdal flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a lcx:ation where the 


requirements of this AD can be 
acxximplished. 

(d) *^6 AFM revision shall be done in 
acxx)rdanc:e with Model A300 AFM 
Temporary Revision 5.02.00/1, dated 
December 4.1991; Model A310 AFM 
Temporary Revision 5.04.00/3, dated 
F^Muary 13.1992; Model A310 AFM 
Temporary Revision 5U>4.00/1, dated October 
22,1991; Model A310 AFM Temporary 
Revision 5^04.00/4, dated March 6,1992; 
Model A300-600 AFM Temporary Revision 
5.04.00/1, dated November 4,1091; or Model 
A300-600 AFM Temporary Revision 5.04.00/ 
2, dated Dec:ember 4,1091; as applicable. 

(Note: The issue date of the AFM 
Temporary Revisions are indicated only on 
**page 1**; no other pages of these dcxniments 
are dated.) This incorporation by reference 
was approved by file Director of the Federal 
Register in accordance with 5 U.S.C 552(a) 
and 1 CFR pasTt 51. Copies may be obtained 
from Airbus Industrie. Airbus Support 
Division. Avenue Didier Dsurat, 31700, 
Blagnac, Pranc:e. Oipies may be inspected at 
the FAA. Transport Airplane Direcitorate, 
1601 Lind Avenue, SW., Renton. 

Washington; or at the 0£5c8 of the Federal 
Register. 800 North Capitol Street, NW., suite 
700, Washington, DC 

(e) This amendment becomes effective on 
January 12.1993. 

Issued in Ranton, Washington, on 
November 18.1992. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service, 

[FR Doc. 92-29662 Filed 12-7-92; 8:45 ami 
WLUNQ CODE SaiCKfMl 


14CFRPaft39 

[Docket No. 91-NM-274-AD; Amendment 
39-6424; AO 92-25-09] 

Airworthiness Directives; Boeing 
Model 737 Series Airplanes 

AGENCY: Federal Aviation 
Administration, DOT. 

ACTION: Final rule. 

SUMMARY: This amendment supersedes 
an existing airworthiness directive (AD), 
applicable to certain Boeing Model 737 
series airplanes, that currently requires 
external inspections of the 
circumferential fuselage splices and 
internal inspections of certain bonded 
doublers for delamination, cracking, and 
corrosion, and repair, if necessary. This 
amendment clarifies the terminating 
action, expends the area of inspection, 
and updates the inspection procedures. 
This amendm^t is prompt^ by reports 
from operators of additional skin cracks, 
corrosion, and delamination between 
the skin and doubler. The actions 
specified by this AD are intended to 
prevent ra^ decompression of die 
airplane. 

DATES: Elective January 12,1903. 


The incorporation by reference of 
certain pubBcations listed in the 
regulations is approved by the Director 
of the Federal Register as of January 12. 
1993. 

ADDRESSES: The service information 
referenced in diis AD may be obtained 
from Boeing Commercial Airplane 
Cfroup,.P.O, Box 3707, Seattle, 
Wasi^gton 08124. This Information 
may be examined at the Federal 
Aviation Administration (FAA), 
Transport Airplane Directorate, Rules 
Docket, 1601 Lind Avenue, SW., 
Renton, Washington; or at the Office of 
the Federal Register, 8(X) North Capitol 
Street, NW., suite 700, Washington, DC 
FOR FURTHER INFORMATION CONTACT: Mr. 
Thomas Rodriguez, Aerospace Engineer. 
Seattle Aircraft Certification Office, 
Airframe Branch^ ANKi^l20S, PAA, 
Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington 
08055-4056; telephone (206) 227-2779; 
fax (206) 227-1181. 

8UPPLBIEMTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations by superseding AD 
91-09-10, Amendment 39-6978 (56 FR 
18689, April 24,1991), which is 
applioable to certain Boeing Model 737 
series airplanes, was published in the 
Federal Regisler on March 18,1962 (57 
FR 9392). (A correction of the role was 
puhiishad in the Fedmal Register on 
June 30,1992 (57 FR 29120).) That 
action proposed to clarify the 
terminating action, expand the area of 
inspection, and update the inspection 
procedures. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

One commenter supports the 
proposed rule. 

Chae commenter requests clarification 
as to what type of terminating action the 
AD requires if solid belly skins have 
been installed on the airplane in 
accordance with Boeing Alert Service 
Bulletin 737-53A1042. The FAA 
concurs that clarification is needed. The 
FAA has reviewed and approved Boeing 
Service Bulletin 737-53A1042, Revision 
9, dated Jhly 25,19W (and the previous 
revisions to this service bulletin), that 
describe procedures for inspection of 
the fuselage lower lobe hot-bonded skin 
panels, appUcatron of corrosion 
inhibitor, and replacement with solid 
belly skin panels. The FAA has 
determined that this solid belly skin 
installation constitutes terminating 
action for the corrosion and fatigue 
inspection requirements of diis AD In 
the area of the solid belly skin. A new 
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paragraph (h) has been added to the 
Snial rule to specify this. 

One commenter requests clarification 
regarding the specific requirements for 
skin inspections to detect cracks 
underneath external repairs/ 
modifications. The FAA concurs that 
clarification is necessary. The FAA 
notes that repairs/modifications must be 
removed to access the skin underneath 
to properly accomplish the required 
inspections. 

One commenter requests that 
proposed paragraph (e)(l)(ii) bo revised 
to specify that the reqpiired inspection 
be accomplished using exteroaJ 
ultrasonic techniques. The commenter 
asserts that detecting delamination 
through the use of external ultrasonic 
inspe^on techniques provides the 
same reliability as inspection through 
the use of internal ultrasonic 
techniques, as proposed in the notice. 
The FAA does not concur. The internal 
ultrasonic inspection requirements to 
detect corrosion and delamination of all 
non<mechanically fastened areas of the 
bonded doublers around all major skin 
cutouts was proposed in paragraph 
(e)(l)(ii) of the notice. The FAA has 
determined that the outline of the 
bonded doublers aroimd the major skin 
cutouts is not readily visible via 
external inspection methods. Therefore, 
external ultrasonic inspections may not 
provide accurate readings of the 
condition of the underlying structure. 

One commenter notes that a conflict 
exists between the requirements of 
proposed paragraphs (a) and (b) of this 
AD. Proposed paragraph (a) would 
require visual inspections of major skin 
cutouts in accordance with Boeing 
Service Bulletin 737-53-'1076, Revision 
2, dated February 8,1990; and proposed 
paragraph (b) would require visual 
inspections of additional cutout areas in 
accordance with Boeing Service Bulletin 
737-53-1076, Revision 4, dated 
September 26,1991. This commenter 
states that proposecLpcuugraph (b) 
would impose additional requirements, 
namely removal of scu^ plates for the 
galley doors, while proposed paragraph 
(a) would not require removal of scuff 
plates for entry and cargo doors. The 
FAA does not concur. S:uff plate 
removal is necessary in order to make 
the skin visible to accomplish the visual 
inspections required by this AD for all 
cutouts, not just for galley doors. Not 
removing the scuff plates will impair 
the performance of proper visual 
infection techniques. 

One commenter requests that 
proposed paragraph (d) be separated 
into two paragraphs: one paragraph to 
address the original inspection areas as 
specified by AD 91-09-10, while 


maintaining the compliance time of 500 
flight cycles after the efiective date of 
that AD; and the second paragraph to 
address the new inspection areas, with 
the new proposed compliance time of 
500 flight cycles after tne efiective date 
of the new AD. The FAA does not 
concur. Proposed paragraph (d) of this 
AD states that compliance must be 
accomplished within 500 flight cycles 
after the efiective date of this AD, unless 
accomplished %vithin the last 4,000 
flight cycles. Therefore, the new areas 
added by this new AD will be the only 
areas that require inspection within 500 
flight cycles after the efiective date of 
this new AD. Operators will be 
•‘credited” if they have already 
accomplished this inspection within 
4,000 flight cycles prior to the new 
effective date. 

One commenter requests that 
proposed paragraph (d)(l)(i) be clarified 
as to whicn butt joints require 
inspection. The FAA concurs that 
clarification is necessary. The notice 
only specified that the •‘fasteners in the 
circumferential skin splice over the 
crown from S-IOL to S-IOR” need to be 
inspected. Paragraph (d)(l)(i) of the final 
rule has been revised to darify that 
fasteners be inspected in the 
drcumferential skin splice firom body 
station (BS) 259.5 to the forward side of 
BS 1016 between stringers (S>-10L to S- 
lOR. 

One commenter requests that the 
termination of the “crack inspections” 
in proposed paragraph (d)(3) be 
corrected to read “fatigue inspections.” 
Furthermore, for clarification purposes, 
the commenter asks for the addition of 
the following statement to this 
paragraph: “Corrosion and delamination 
inspections must be continued.” The 
FAA concurs that these changes would 
clarify the requirements of paragraph 
(dM3). The final rule has been revised 
accordingly. 

The final rule has been revised to 
clarify repair procedures for findings of 
cracks or delamination for Group 1 
airplanes. As discussed in the notice, 
the FAA’s intent was to require 
inspection for cracks, corrosion, and 
delamination, and repair, if necessary. 
Repair procedures for findings of cracks 
or delamination were included in 
paragraph (g) of the notice; however, 
paragraph (6)(2)(iii) has been added to 
the final rule to clarify that these repair 
procedures are also applicable to Group 
1 airplanes. 

Paragraph (i) of the final rule 
(designated as paragraph (h) in the 
noticel has been revis^ to clarify the 
procedure for requesting alternative 
methods of compliance with this AD. 


After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the changes 
previously described. The FAA has 
determine that these dianges will 
neither increase the econoi^c burden 
on any operator nor increase the scope 
of the AD. 

There are approximately 519 Model 
737 series airplanes of the afiected 
design in the worldwide fleet. The FAA 
estimates that 213 airplanes of U.S. 
registry will be afiected by this AD. 
Approximately 262 work hours per 
airplane will be required to accomplish 
the actions required by AD 91-09-10; 
approximately 2 additional work hours 
per airplane will be required to 
accomplish the new procediures 
required by this AD. The average labor 
cost will be $55 per work hour. Based 
on these figures, the additional costs 
incurred by U.S. operators as a result of 
the new requirements of this AD action 
is estimated to be $23,430, or $110 per 
airplane. The total cost impact of this 
AD (including the actions previously 
required by AD 91-09-10) on U.S. 
operators is estimated to be $3,092,760, 
or $14,520 per airplane. This total cost 
figure assumes that no operator has yet 
accomplished the requirements of this 
AD. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, 1 
certify that this action (1) is not a ••major 
rule” imder Executive Order 12291; (2) 
is not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, Febru^ 26,1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption “ADDRESSES.” 

List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety. Incorporation by reference. 

Safety. 
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Adoption of the Amendment 

Accordingly, pursuant to the 
authority divagated to me by the 
Administrator, the Federal Avia tion 
Administration amends 14 CFR part 39 
of the Federal Aviation Regulations as 
follows: 

Pmr 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 40 U.S.a App. 1354(a), 1421 
and 1423:49 U.S.C 106(g); and 14 CFR 
11.89. 

130.13 fAmandMq 

2. Section 39;13 is amended by 
removing amendment 39-6978 (56 FR 
18689, April 24,1991), and by adding 
a new airworthiness directive (AD), 
amendment 39-8424, to read as follows: 

92-25p 4>S. Boeing: Amendment 39-8424. 
Docket Q1-NM-274-AD. Supersedes AD 
91-09-10, Amendment 39-6978. 

Applicability: Model 737 series airplanes, 
list^ in Boeing Service Bulletin 737-53- 
1076, Revision 4» dated September 26,1991; 
certificated in any category. 

CompUance: Requin^ as indicated, unless 
accomplished previously. 

To prevent decompression of the airplane, 
accomplish the following: 

(a) Within 1,000 flight cycles or 3 months 
after May 28,1991 (the effective date of AD 
91-09-10, amendment 39-6798), whichever 
occurs first, unless accomplished within the 
last 12 months, perform an external close 
visual inspection for corrosion or evidence of 
delamination in all drcumforential ridn butt 
splices horn body station (BS) 259.5 to BS 
1016, and in the areas of the bonded internal 
doublers around the major skin cutouts for 
entry, cargo, nose landi^ gear, overwing exit 
doors, and in the area from BS 360 to BS 420 
between stringer (S)-15L and S-25L, in 
accordance with Boeing Service Bulletin 
737-53-1070, Revision 2, dated February 8, 
1990. 

(b) Within 1,000 flight cycles or 3 months 
after the effective date ofd^ AD, whichever 
occurs first, unless accomplished within the 
last 12 months, perform an external dose 
visual inspection for corrosion or evidence of 
delamination, in the areas of bonded internal 
doublers around the skin cutouts for the 
galley dom*, eiectrical/electronic door, and 
drstair in accordance with Boeing SeiMce 
Bulletin 737-63-1078, Revision 4, dated 
September 26,199t (hereinafter reforrsd to as 
**the Service Bulledn'*^ 

(c) As a result of the inspections required 
by paragraphs (a) and (b) of this AD, 
accomplish one of the following: 

(1) If no corrosion, or evidence of 
delamination is foimd, repeat the external 
close visual inspection at intervals not to 
exceed 4,500 flight C 3 rdes or 15 months, 
whichever occurs first. 

(2) If corrosion is found, prior to further 
flight, repair in accordance with paragraph (f) 
of this AD. Following repair, continue to 


repeat the external close visual inspection at 
intervals not to exceed 4,500 flight cycles or 
15 months, whichever occurs fint 

(3) If delamination is found, prior to 
filler flight, repair in accordance with 
paragraph (g) of this AD. Following repair, 
continue to repeat the external dose visual 
inspection at intervals not to exceed 4300 
flight cydes or 15 months, whichever occurs 
first. 

(d) Within 500 flight cycles after the 
effective date of this AD; or prior to the 
accumulation of40,000 flight cycles for 
Group 1 airplanes and 60,000 flight cydes for 
Group 2 airplanes; whichever occurs later, 
unless accomplished within the last 4,000 
flight cyder, accomplish the following: 

(1) Perform the following external 
inspections: 

(1) High frequency eddy cuirent (HFBC) 
inspection for cradu in the skin common to 
the forward-most and aft-most row of 
fasteners in the circumferential skin splice 
over the crown from BS 259.5 to the forward 
side of BS 1016 between S-IOL and S-IOR, 
in accordance with the Service Bulletin. 

(ii) Glose visual inspection for skin cracks, 
and loose or missing fasteners in all 
circumferential skin butt splices from BS 
259.9 to BS 1016, in accordance with the 
Service Bulletin. 

(ill) Close visual inspection for skin cracks 
in the area of the bonded internal doublers 
around the akin cutouts for entry, galley, 
cargo, nose landing gear, aiistairs, electrical/ 
electronic door, overwing exit doors, and in 
the area from BS 360 to BS 420 between S- 
15L and.S-25L, in accordance with the 
Service Bulletin. 

(2) Asa result of the inspections required 
by paragraph (d)(1) of this AD, accomplish 
the requirements of either paragraph (d)(2)(i) 
or (d)(2)(ii) of this AD, as applicable: 

(i) If no cracks are found, repeat the 
inspections required by paragraph (d)(1) of 
this AD at intervals not to exceed 4,500 flight 
cydes or 15 months, whichever occurs first; 
or accomplish the terminating action in 
accordance with the Service Bulletin. 

(ii) If cracks are found, prior to further 
flight, repair in accordance with paragraph 
(g) of this AD. Following repair, continue to 
inspect in accordance with paragraph (d)(1) 
of this AD, at intervals not to exceed 4,500 
flight cydes or 15 months, whichever occurs 
first. 

(3) Replacement of all fasteners in the 
forward-most and aft-most row of fasteners 
with standard oversize protruding head solid 
fasteners at all drcumforential fuMlage 
splices, in accordance with the Sorvice 
Bulletin, constitutes terminating action for 
the circumferential skin butt spUca fatigue 
inspections required by this AD for the 
modified areas only. Corrosion and 
delamination inspections must be continued. 

(e) For Group 1 airplaner Within the next 

4.500 flight cydes or 15 months after the 
effective date of this AD, whichever occurs 
first; or prior to the accumulation of 40,000 
flight C)^le8, whichever occurs later; udess 
previously accomplished within the last 

7.500 flight cydes; accomplish the following: 

(1) Pej%>nn the following internal 

inspections: 

(i) Close visual inspection for cracks, 
corrosion, and delamination, of the bonded 


doublers around all major skin cutouts fat 
entry, galley, cargo, nose landing gear, 
airstairs, ele^c^electronic dcwr, overwing 
exit doors, and in the area from BS 360 to BS 
420 between S-15L and S-25L, and at each 
circiunforential butt splice from BS 277 
through BS 1016, in accordance with the 
Service Bulletin. 

(ii) Ultrasonic inspection for corrosion and 
delamination of all non-mechanically 
fastened areas of the bonded doublers around 
all major skin cutouts for entry, galley, caigo, 
nose lading gear, airstairs, electrical/ 
electronic door, and ovecwing exit doors, in 
accordance vrith the Service Bulletin. 

(2) As a result of the inspections required 
by paragraph (e)(1) of this AD, accomplish 
the requirements of either paragraph (e)(2Ki) 
or (eM2)(ii) or(e)(2Hiii) of this AD, as 
applicable: 

(i) If no cracks, corrosion, or delamination 
is found, repeat the inspections required by 
paragraph (^(1) of this AD at informs not to 
exce^ 12,000 flight cycles, or 4 years, 
whichever occurs first 

(ii) If conrosion is found, prior to further 
flight, repair in accordance with paragraph (f) 
of this AD. Following repair, continue to 
inspect in accordance with paragraph (eKl) 
of ^is AD at intervals not to exo^ 12,000 
fli^t cycles, or 4 years, whichever occurs 
first. 

(iii) Iforaddng or delamination is found, 
prior to farther fii^t, repair in accordance 
with paragraph (g) of this AD. FoUowing 
repair, continue to inspect in accordance 
with paragraph (e)(1) of this AD at intervals 
not to exo^ 12,000 flight cycles, or 4 years, 
whichever occurs first 

(f) In areas where corrosion is found, but 
evidence of cracking is not fcmnd, as a result 
of the inspections required by paragraphs (a), 
(b), (d), and (e) of this AD, prior to former 
flight, perform a low frequency eddy current 
(LFEC) inspectioii to determine the amount 
of material loss. 

(1) If material loss is less than 10 percent 
of the skin or doubler thickneaa, prior to 
further flight, accomplish either paragraph 
(f)(l){i) or (e(D(U) of this AD: 

(1) Accomplish the repair in accordance 
with the Seivice Bulletin; or 

(ii) (Conduct repetitive LFEC Inspections 
thereafter at intervals not to exceed 2,250 
flight cycles, or 6 months, whichever occurs 
first, until the repair is accomplished. 

(2) If material loss is equal to or greater 
than 10 percent of the skin or doubler 
thickness, pri<^ to further flight, repair in 
accordance with the Seivice Bulletin. 

(g) La areas where cracks or delamination 
are found as a result of the inspections 
required by paragraphs (a), (b), (d), and (e) of 
this AD, prior to fuxther flight, repair in 
accordance with the Service Bulletin. 

(1) Blind fasteners may boused as a 
temporary repair only. Repairs using blind 
fasteners must bo repetitively inspected for 
loose or missing fasteners at interns not to 
exceed 3,000 flight cycles following 
installation, and replaced with protruding 
head solid fasteners^ within 10,000 flight 
cycles following installation. 

(2) 'Repairs previously installed with blind 
fasteners prior to May 28,1991, must be 
inspected fenr loose or missing fasteners 
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within 1,000 flight cycles after May 28,1991, 
and thereafter at intervals not to exceed 3,000 
flight cycles. Blind fasteners must be 
isplaced with protruding bead solid fasteners 
within 10,000 flight cycl^ following 
installation. 

(3) If any loose or missing blind fasteners 
are found, prior to further &ght, replace with 
solid type fasteners in accord^ce with the 
Service Bulletin. 

(h) Solid belly skins, if installed In 
accordance with Boeing Service Bulletin 
737-53A1042, Revision 9, dated July 25, 

1991, or Revision 8, dated July 19,1990, or 
Revision 7, dated October 19,1989, cm* 

Revision 6, dated August 10,1989, or 
Revision 5, dated October 5,1984; or Boeing 
Alert Service Bulletin 737-63A1042, 


Revision 4, dated Novmnber 5,1982, or 
Revision 3, dated December 4,1981; or 
Boeing Service Bulletin 737-53-1042, 
Revision 2, dated March 31,1978, or 
Revision 1, dated February 4,1977; or if 
installed during production; constitute 
terminating action for the corrosion and 
fatigue inspections required by paragraphs 
(a), (b), (c), (d), (e), and (f) of this AD in the 
area of the solid belly skin. 

(i) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Seattle 
Aircraft C^fication Office (AGO), FAA, 
Transport Airplane Directorate. Operators 
shall submit tneir requests through an 
appropriate FAA Principal Maintenance 


Inspector, who may add comments and then 
send h to the Manager, Seattle AGO. 

Note: Infionnation concerning the existence 
of appKwed ahemative methods of 
com^dianoe with this AD, if any, may be 
obtained from the Seattle AGO. 

(j) Special flight permits may be issued in 
accordance with PAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished. 

(k) The inspection, replacement, repair, 
and installatioii shall be done in accordance 
with the following Boeing service bulletins, 
as applicable, which contain the specified 
effective pages: 


Service buHeSn refeiencdd and date 

Page Na 

Revision level 
shown on page 

Dale shown on page 

737-53-1076. Revision 2. Febcuafy a. 1990 . 

1-32 

1- 29 
1,11-45 

2- 10 
1-43 
1^1 
1-38 
1-40 
1-40 


Febniary 8.1990. 
September 26,1991. 
Febniary 4,1977. 

lOTfi 

737-53-1076. Revision 4. SeoCember 26. 199t. 

€. 

737-63-1042. Revision t. F8bnj&ry4.1977 ... 


737-53-1042. HevMton 2. March 31.1ft7S___ 

(deleled) 

o 

737-53At042. Revtaion 3. Decarnbar 4 toai „„ _ _ 

c 

3 

iVllllMl IV/O* 

December 4,1961. 

737-53A1042, Revision 4, November 5.1992 .-.. 

4 

737-63A1042. Rsvisiorr 5, October 5^ 1964 .... .. 

c 

o, iwm:. 

Octobers, 1964. 

737-6381042, Revision A August fo. 1969..... 

9 

A 

737-53A1042, Revision 7, October 19.1969 ...... 

1—10, 13 

y 

10 1000 



11-12, ’l4- 
40 
1-42 
1-38 

6 

August 10,1989. 

737-53A1042. RevMorvS. Juhr 19. 1990 „ .. 


3 

July 19,199a 

July 25,1991. 

737-5381042, Revision 9, July 25,1991 . ... 

9 


This incorporalioD by reference wm 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552(a) 
and 1CFR part 51. Copies may be obtained 
from Boeing Commercial Airplane Group, 
P.O. Box 3707, Seattle, Washington 98124. 
Copies may be inspected at the FAA, 
Transport Airplane Lbrectorate, 1601 Lind 
Avenue, SW., Renton, Washington; or at the 
Office of the Federal Register, 800 North 
Capitol Street. NW., suite 700, Washington, 
DC. 

(I) This amendment becomes effective on 
lanuary 12,1993. 

Issued in Renton, Washington, on 
November 13,1992. 

Darrell M. Pe d erso n , 

A(^ng Manager, Transport Airplane 
Directorate, Aircraft CMifkxrtion Service, 
iFRDoc. 92-29663 Filed 12-7-92; 8:45 ami 
WtUMO CODE 4eia>114l 


14 CFR Part 39 

^“44*4-145-A0; Amandment 
3W423;AO92-2S-0ej 

^rworthlnasa Directive; British 
Aerospaca Model BAe 146 Seriet 
Airplanes 

AGENCY: Federal Aviation 
Administration, DOT. 

ACTION; Final rul e. 

SUMMARY; This amendment adopts a 

new airworthiness directive (AD). 


applicable to all British Aerospace 
Model BAe 146 series airplanes, that 
requires inspection to detect cracking of 
the upper main fitting of the nose 
landing gear, and replacement, if 
necessary. This amendment is prompted 
by reports of cracking in the main 
fittings of the nose landing gear on two 
airplanes. The actions specified by this 
AD are intended to prevent failure of the 
main fitting, which could lead to 
collapse of the nose landing giear during 
landing. 

DATES: Effective January 12,1993. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Roister as of January 12, 
1993. 

ADDRESSES; The service informaticm 
referenced in this AD may be obtained 
from British Aerospace, PLC, Librarian 
for Service Bulletins, P.O. Box 17414, 
Dulles International Airport, 
Washington, DC. This information may 
be examined at the Federal Aviaticm 
Administration (FAA), Transport 
Airplane Directorate, Rules Docket, 

1601 Lind Avenue, SW., Renton, 
Washington; or at the Office of the 
Federal Register, 800 North (^pitol 
Street, NW., suite 700, Washington, DC 
FOR FURTHER INFORMATfCH CONTACT: 
William Schroeder, Aerospace Engineer, 


Standardization Branch, ANM-113, 
FAA, Transport Airplane Directorate, 
1601 Lind Avenue, SW., Renton, WA 
98055-4056; telephcme (206) 227-2148; 
fax (206) 227-1320. 

SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include em 
airworthiness directive (AD) that is 
applicable to all British Aerospace 
Model BAe 146 series airplanes was 
published in the Federal Register on 
August 26,1992 (57 FR 38632). That 
action proposed to require inspection to 
detect cracking of the upper main fitting 
of the nose landing gear, and 
reDlacement, if necessary. 

Interested p^sons have been afibrded 
an opportunity to participate in the 
making of this amendment Due 
consideration has been given to the 
comment received. 

The commenter supports the 
proposed rule. 

After careful review of the available 
data, including the comment noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed. 

Tne FAA estimates that 44 airplanes 
of U.S. registry will be affected by this 
AD, that it will take approximately 2.5 
work hours per airplane to accomplish 
the required actions, and that the 
average labor rate is $55 per woric hoiur. 
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Based on these figures, the total cost 
impact of the AD on U,S. operators is 
estimated to be $6,050, or $138 per 
airplane. This total cost figure assumes 
that no operator has yet accomplished 
the requirements of ^s AD. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a *‘major 
rule” under Elxecutive Older 12291; (2) 
is not a ‘'significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26,1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the critefia of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained fi^om the Rules 
Docket at the location provided imder 
the caption ADDRESSES. 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft, Aviation 
safety. Incorporation by reference. 
Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Avia tion 
Administration amends 14 CFR part 39 
of the Federal Aviation Regulations as 
follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C App. 1354( a), 14 21 
and 1423; 49 U.S.C 106(g); and 14 CFR 
11.89. 

§39.13 [Amended] 

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 

92-25>08. British Aerospace: Amendment 
39-8423. Docket 92-NM-145-AD. 

Applicability: Model BAe 146 series 
airplanes, certificated in any category. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent failure of the main fitting, 
which could lead to collapse of the nose 
landing gear, accomplish the following: 


(a) For airplanes on which nose landing 
gear part numbers 200876001 or 200876003 
have been installed: Pric^ to the 
accumulation of 4,000 landings or within 30 
days after the effective date of this AD, 
whichever occurs later, conduct an eddy 
current or ultra high sensitivity penetrant 
inspection of the nose landing gear, in 
accordance with British Aerospace Service 
Bulletin S.B. 32-131, dated December 6, 

1991. 

(1) If crackins is detected, prior to further 
flight, replace the currently installed nose 
lauding gear with a serviceable unit or repair 
the crack in a manner approved by the 
Manager, Standardization Branch, ANM-113, 
FAA, Transport Airplane Directorate. 

(2) If no crackins is detected, no further 
action is required by this AD. 

(b) For airplanes on which nose landing 
gear part numbers 200876002, 200876004, or 
201138002 have been installed: Prior to the 
accumulation of 164K)0 landings or within 30 
days after the effective date of this AD. 
whichever occurs later, conduct an eddy 
current or ultra high sensitivity penetrant 
inspection of the nose landing gear, in 
accordance with British Aerospace Service 
Bulletin S.B. 32-131, dated December 6, 

1991. 

(1) If cracking is detected, prior to further 
fli^t, replace &e currently installed nose 
landing gear with a serviceable unit or repair 
the crack in a manner approved by the 
Manager, Standardization Branch, ANM-113, 
FAA, Transport Airplane Directorate. 

(2) If no cracking is detected, no further 
action is required by this AD. 

(c) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
lnsp>ector, who may add comments and then 
send it to the Manager, Standardization 
Branch. ANM-113. 

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Standardization Branch, 
ANM-113. 

(d) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished. 

(e) The inspection shall be done in 
accordance with British Aerospace Service 
Bulletin S.B. 32-131, dated December 6, 
1991. This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C 552(a) 
and 1 CFR part 51. Copies may be obtained 
from British Aerospace, PLC, Librarian for 
Service Bulletins, P.O. Box 17414, Dulles 
International Airport, Washington, DC 
Copies may be inspected at the FAA. 
Transport Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington; or at the 
Office of the Federal Register, 800 North 
Capitol Street. NW., suite 700, Washington, 
DC 

(f) This amendment becomes effective on 
January 12,1993. 


Issued in Renton, Washington, on 
November 12,1992. 

Darrell M. Pederton, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
(FR Doc. 92-29664 Piled 12-7-92; 8:45 ami 
BOJJNQ cooc 4na-ta^ 


14 CFR Part 39 

[Docket No. 92-NI4-15t-AO; Amendrnam 
39-6422; AO 92-25-07] 

Airworthlneaa Directives; British 
Aerospace Model ATP Series AIrplanet 

agency: Federal Aviation 
Administration, DOT. 

ACTION: Final rule. 

SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain British Aerospace 
Model ATP series airplanes, that 
requires replacement of currently 
installed AC generator endplate fixing 
bolts with longer bolts. This amendment 
is prompted by a recent report that the 
existing bolts may be too short to 
protrude past the bolt locking feature, 
which could result in the bolts 
becoming loose. The actions specified 
by this AD are intended to prevent a 
generator malfunction, loss of engine 
oil, and engine shutdown or failure due 
to loose bolts. 

DATES: Effective January 12,1993. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of January 12, 
1993. 

ADDRESSES: The service information 
referenced in this AD may be obtained 
from British Aerospace, PLC, Librarian 
for Service Bulletins, P.O. Box 17414, 
Dulles International Airport, 
Washington, DC 20041-0414. This 
information may be examined at the 
Federal Aviation AdministrationlFAA), 
Transport Airplane Directorate, Rules 
Docket, 1601 Lind Avenue, SW., 
Renton, Washington; or at the Office of 
the Federal Register, 800 North Capitol 
Street, NW., suite 700, Washington, DC. 
FOR FURTHER INFORMATION CONTACT: Mr. 
William Schroeder, Aerospace Engineer, 
Standardization Branch, ANM-113, 
FAA, Transport Airplane Directorate, 
1601 Lind Avenue, SW., Renton, 
Washington 98055-4056; telephone 
(206) 227-2148; fax (206) 227-1320. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive (AD) that is 
applicable to certain British Aerospace 
Model ATP series airplanes was 
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published in the Federal Register on 
^tember 4,1992 (57 FR 40623). That 
action proposed to require replacement 
of currently installed AC generator 
endplate fixing bolts with longer bolts. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
commwit received. 

The commenter supports the 
proposed rule. 

i^er careful review of the available 
data, including the comment noted 
above, the FAA has determined that air 
safety and the public interest require the 
ad^tion of the rule as proposed. 

Tae FAA estimates that 10 airplanes 
of U.S. registry will be affected by this 
AD, that it wiU take approximately 2 
woA hours per airplane to accomplish 
the required actions, and that the 
average labor rate is $55 per work hour. 
Required parts will be supplied by the 
manufacturer at no cost to operators. 
Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $1,100, or $110 per 
airplane. This total cost figure assumes 
that no operator has yet accomplished 
the requirements of this AD. 

The regulations adopted herein will 
not have substantial direct efiects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a “major 
rule” under Executive Order 12291; (2) 
is not a “significant rule“ under DOT 
Regulatory Policies and Procedures (44 
FR 11034, Febni^ 26,1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption “ADDRESSES,” 

Ust of Subjects in 14 CFR Part 39 

Air transportation. Aircraft, Aviation 
safety, Incorporation by reference, 

Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the 
authority delegated to me by the 
Aiiministiator, the Federal Aviation 


Administration amends 14 CFR part 39 
of the Federal Aviation R^^ations as 
follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.aC App. 1354(a), 1421 
and 1423; 49 U.S.C. 106(^; and 14 CFR 
11.89. 

139.13 [Amended} 

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 

62-25-07. Britiah Aerospace: Amendment 
39-6422, Docket 92-NM-151-AD. 

Applicability: Model ATP series airplanes 
equipped with Lucas Generators, part 
numb^ BA03303. certificated in any 
category. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent a generator malfunction, loss of 
engine oil. and engine shutdown gc failure. 
accom{^h the following: 

(a) Within 3 months after the effective date 
of this AD, replace the currently installed AC 
generator endplate fixing bolts, part number 
79801316009, with longer bolts, part number 
79801316013. in accordance with Lucas 
Aerospace Service Bulletin BA03303-24-3. 
dated June 12.1992. 

(b) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager. 
Standanfization Branch. ANM-113. FAA. 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Pru^ipai Maintenance 
Inspector, who may add comments and then 
send it to the Manager. Standardization 
Branch. ANM-113. 

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this AD, if any. may be 
obtained from the Standardization Branch. 
ANM-113. 

(c) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished. 

(d) The replacement shall be done in 
accordance with Lucas Aerospace Service 
Bulletin BA03303-24-3. dated June 12,1992. 
This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C 552(a) 
and 1 CFR part 51. Copies may be obtain^ 
from British Aerospace, PLC, Librarian for 
Service Bulletins, P.O. Box 17414, Dulles 
IntematioDal Airport, Washington, DC 
20041-0414. Copies may be inspected at the 
FAA, l>anspoft Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington; or at 
the Office of the F^eral Register, 800 North 
Capitol Street, NW., suite 700, Washington. 
DC 

(e) This amendment becomes effective on 
January 12,1993. 


Issued in Renton, Washington, on 
November 12,1992. 

Darrell M. Pederson. 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doa 92-29665 Filed 12-7-92; 8:45 ami 
Ba.LJNQ CODE Sita-IS-il 


14 CFR Part 39 

[Docket No. 92-NM-153-AO; Amandmant 
39-9425; AO 99-25-11] 

Airwofthinesa Directives; British 
Aerospace Modal DfVBH/HS/BAe 125 
Series Airplanes 

AGENCY: Federal Aviation 
Administration. DOT. 

ACTION: Final rule. 

SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to all British Aerospace 
M^el DH/BH/HS/BAe 125 series 
airplanes, that requires installing a 
placard on the hydraulic box cover, 
confirming that hydraulic accumulators 
have been charged with nitrogen, and 
recharging the accumulators, if 
necessary. This amendment is prompted 
by a report indicating that, in the event 
of hydraulic fluid leaking past the 
accumulator piston, compression 
ignition (dieseling) could occur in the 
accumulators due to an air/hvdraulic 
fluid mixture; this could lead to an 
explosion. The actions specified by this 
AD are intended to prevent rupture of 
the hydraulic accumulator, failure of 
one or more hydraulic systems, fire in 
the tailcone area, and possible structural 
damage to the aft fuselage. 

DATES; Effective January 12,1993. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Raster as of January 12, 
1993. 

ADDRESSES: The service information 
referenced in this AD may be obtained 
frmn British Aerospace, I^C, Librarian 
for Service Bulletins, P.O. Box 17414, 
Dulles International Airport. 
Washington. DC 20041-6414. This 
information may be examined at the 
Federal Aviation Administration (FAA). 
Transport Airplane Directorate, Rules 
Docket, 1601 Lind Avenue, SW., 

Renton, Washington; or at the Office of 
the Federal Register. 800 North Capitol 
Street. NW., suite 700, Washington, DC 
FOR FURTICR INFORMATION CONTACT. Mr. 
William Schroeder, Aerospace Engineer, 
StandardizatEon Branch, ANM-113. 
FAA. Transport Airplane Directorate. 
1601 Lind Avenue. SW., Rentcm, 
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Washington 98055-4056; telephone 
(206) 227-2148; lax (206) 227-1320. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive (AD) that is 
applicable to all British Aerospace 
M^el DH/BH/HS/BAe 125 series 
airplanes was published in the Federal 
Register on August 27,1992 (57 FR 
38789). That action proposed to require 
that operators install a placard on the 
hydraulic box cover, confirm that 
hydraulic accumulators have been 
charged with nitrogen, and recharge the 
accumulators, if necessary. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
single comment received. 

Tlie commenter supports the 
proposed rule. 

After careful review of the available 
data, including the comment noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed. 

The FAA estimates that 452 airplanes 
of U.S. registry will be affected by this 
AD, that it will take approximately 1 
work hour per airplane to accomplish 
the required actions, and that the 
average labor rate is $55 per work hour. 
The cost of required parts is expected to 
be minimal. Based on these figures, the 
total cost impact of the AD on U.S. 
operators is estimated to be $24,860, or 
$35 per airplane. This total cost figure 
assumes that no op>erator has yet 
accomplished the requirements of this 
AD. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, 1 
certify that this action (1) is not a "major 
rule" under Executive Order 12291; (2) 
is not a "significant rule" under DOT 
Regulatory Policies and Procedures (44 
FR 11034, Febru^ 26,1979); and (3) 
will not have a sig^ficant economic 
impact, positive or negative, on a 
substantia] number of small entitles 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 


Docket at the location provided under 
the caption "ADDRESSES." 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft, Aviation 
safety. Incorporation by reference, 
Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends 14 UFR part 39 
of the Federal Aviation Regulations as 
follows; 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C. 106(^; and 14 CFR 
11.89. 

$39.13 [Amended] 

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 

92>29-ll. Britiah Aeroapace: Amendment 
39-8425, Docket 92-NM-153-AD. 

AppIicabUity: All Model DH/BH/HS/BAe 
125 series airplanes, excluding Mode) BAe 
125-lOOOA. certiftcat^ in any category. 

Compliance: Required as indicate, unless 
accomplished previously. 

To prevent rupture of the hydraulic 
accumulator, failure of one or more hydraulic 
systems, fire in the tailcone area, and 
possible structural damage to the aft fuselage, 
accomplish the following: 

(a) Within 6 months after the effective date 
of this AD, accomplish paragraphs (a)(1) and 
(a)(2) (rf this AD, in accordance with British 
Aerospace Service Bulletin SB.29-89-3269A, 
dated May 22,1992. 

(1) Install a placard on the hydraulic box 
front cover, stating that accumulators must be 
charged with nitrogen. 

(2) Review the airplane maintenance 
records to confirm t]^t the hydraulic 
accumulators are charged with nitrogen. If 
these records do not indicate that the 
accumulators are charged with nitrogen, 
prior to further flight, discharge the 
accumulators and recharge them with 
nitrogen. 

(b) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, Standardization 
Branch, ANM-113. 

Note: Information concerning the existence 
of approved alternative method of 
compliance with this AD, if any, may be 
obtained from the Standardization Branch. 
ANM-113. 


(c) Special flight permits may be issued In 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished. 

(d) The installation of the placard and the 
review, discharge and recharge of the 
accumulator sh^l be done in accordance 
with British Aerospace Service Bulletin 
SB.29-a9-3269A, dated May 22,1992. (Note: 
The issue date of that service bulletin is 
indicated only on 'Tage 1 of 7”; no other 
page of the document is dated.) This 
incorporation by reference was approved by 
the Director of ^e Federal Register in 
accordance with 5 U.S.C 552(a) and 1 CFR 
part 51. Copies may be obtained from British 
Aerospace, PLC, Librarian for Service 
Bulletins, P.O. ]^x 17414, Dulles 
International Airport, Washington, DC 
20041-0414. Copies may be iiMpected st the 
FAA, Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington; or at 
the Oftice of the F^eral Register, 800 Norfe 
Capitol Street, NW., suite 700, Washington, 
DC 

(e) This amendment becomes eftective on 
January 12,1993. 

Issued in Renton, Washington, on 
November 18,1992. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
IFR Doc. 92-29666 Filed 12-7-92; 8;45 am) 
MUJNQ COOE 4eia-1S-M 


14 CFR Part 39 

[Docket No. 92-Niyt-156-AD; Amendment 
39^21; AO 92-25-06] 

Airworthiness Directives; British 
Aerospace Model ATP Series Airplanes 

AGENCY: Federal Aviation 
Administration, DOT. 

ACTION: Final rule. 

SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to all British Aerospace 
M^el ATP series airplanes, ti^t 
requires modifications of the stall 
warning system and the cabin lighting 
system. This amendment is prompted 
by two reports of moisture and ice 
entering the stall warning lift transducer 
pillarbox opening and the subsequent 
accretion of ice on the unit. The actions 
specified by this AD are intended to 
prevent malfunctioning of the stall 
warning system. 

DATES: Effective January 12,1993. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of January 12, 
1993. 

ADDRESSES: The service information 
referenced in this AD may be obtained 
fr-om British Aerospace, PLC, librarian 
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for Service Bulletins, P.O. Box 17414, 
Dulles International Airport, 

Washington, DC 20041-0414. This 
information may be examined at the 
Federal Aviation Administration (FAA), 
Transport Airplane Directorate, Rules 
Docket, 1601 Lind Avenue, SW.. 

Renton. Washington; or at the Office of 
the Federal Register, 800 North Capitol 
Street, NW., suite 700, Washington, DC. 
for fjrtheb information contact: Mr. 
William Schroeder, Aerospace Engineer, 
Standardization Branch, ANM-113, 

FAA, Transport Airplane Directorate, 
1601 Lind Avenue, SW., Renton, 
Washington 98055-4056; telephone 
(206) 227-2148; fax (206) 227-1320. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive (AD) that is 
applicable to all British Aerospace 
Model ATP series airplanes was 
published in the Federal Register on 
September 4.1992 (57 FR 40624). That 
action proposed to require 
modifications of the stall warning 
system and the cabin lighting system. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comment received. 

The commenter supports the ' 
proposed rule. 

Aiter careful review of the available 
data, including the comment noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed. 

Tne FAA estimates that 10 airplanes 
of U.S. rejgistry will be affected by this 
AD, that it will take approximately 57 
work hours per airplane (including 
preparation and recovery time) to 
accomplish the required actions, and 
that the average later rate is $55 per 
work hour. R^uired parts will be 
supplied by the manufacturer at no cost 
to operators, once removed parts are 
returned to the manufacturer. Based on 
these figures, the total cost impact of the 
AD on U.S. operators is estimated to be 


$31,350, or $3,135 per airplane. This 
total cost figure assumes that no 
operator has yet accomplished the 
requirements of this AD. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a **major 
rule** under Executive Order 12291; (2) 
is not a ^^significant rule** under DOT 
Regulatory Policies and Procedures (44 
FR 11034, Febru^ 26,1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
^ contained in the Rules Docket. A copy 
of it may be obtained fix)m the Rules 
Docket at the location provided under 
the caption “ADDRESSES.” 

List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety. Incorporation by reference. 

Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends 14 CFR part 39 
of the Federal Aviation Regulations as 
follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. App. 13S4(a), 1421 
and 1423; 49 U.S.C. 106(g); and 14 CFR 
11.89. 


139.13 [Ameruted] 

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 

92-25-06. British Aerospace: Amendment 
39-8421. Docket 92-NM-156-AD. 

Applicability: All Model ATP airplanes, 
certificated in any category. 

Compliance: R^uired as indicated, unless 
accomplished preWously. 

To prevent i]^functioniDg of the stall 
warning system, accomplish the following: 

(a) Within 6 months after the effective date 
of this AD, accomplish paragraphs (a)(1), 
(a)(2), and (a)(3) of this AD: 

(1) Install a new stall warning lift 
transducer, part number C74007-4. on the 
left' and right-hand wing leading edges, in 
accordance with British Aerospace Service 
Bulletin ATP-27-41-70031B, Revision 3, 
dated June 5,1992. 

(2) Increase the wiring cable size for the 
stall warning heater and the stall warning lift 
transducer, in accordance with British 
Aerospace Service Bulletin ATP-24-38- 
10204A, Revision 2, dated August 14,1991. 

(3) Move the cabin lighting from the 
essential to the non-essential circuit, in 
accordance with British Aerospace Service 
Bulletin ATP-33-19-10238A, dated March 
19,1992. 

(b) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used If approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport AirplEine Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, Standardization 
Branch, ANM-113. 

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Standardization Branch, 
ANM-113. 

(c) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished. 

(d) The installation and modifications shall 
be done in accordance with the following 
British Aerospace service bulletins, which 
contain the specified effective pages: 


Service bulletin refererx^ed and date 


Page No. 


Revision 
level shosm 
on page 


Date shown on 
page 


ATP-27-41-70031B, Revision 3, June 5,1992 


1 3 

2 2 


June 5.1992. 
May 11,1992 
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Service txilletto referenced and date 

RevWon 

Page Na level ehown 
engage 

Dale shown on 
PW 


(Th«M pages are not used) 

ATP-24-3S-10204A, RevWon 2. August 14. 1991- 1-13.16. 2 - Aug.'14. 1991 . 

17.19, 21. 

23. 25, 27. 

29. 31, 33. 

36,37.38, 

41.43,46- 

46 

Even Pages 

14 to 44 

(These pages are rm used) 

ATP-33-t9-10238A. March 19,1992 - 1-6.7,9. Original-Mar. 19.1992. 

11.13.15, 

17.19. 21, 

23,25,27 

e, 8,10,12, 

14.16,18, 

20,22.24, 

26 

(These pages SIS not used) 


This incorporatkKi reference was 
approved by the Direct of the Federal 
Register in acoMrdanoe with 5 U.S.C 552(a) 
and 1 CFR pert 51. Copies may be obtain^ 
from British Aerospace, PLC, Librarian for 
Service Bulletins, P.O. Box 17414, Dulles 
International Airport, Washington. DC 
20041-0414. Goi^es may be Inspected at the 
FAA, Transport Airplane Directorate. 1601 
Lind Avenue, SW., Renton, Washii^on; or at 
the Office of the F^eral Raster, 800 North 
Capitol Street, NW., suite 700, Washington, 
DC 

(e) This amendment becomes effective on 
January 12,1993. 

Issued in Renton, Washington, on 
November 12,1992. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service, 

IFR Doc. 92-29667 Filed 12-7-92; 8:45 ami 
BILUNQ COOC 4S10-tS4i 


14 CFR Part 39 

[Docket No. 99-Niyi-t14-AO; Amendment 
39-8427; AD 92-25-13] 

Airworthiness Directives; General 
Dynamics Convair Model 240 
[Including Formerly Model T-29 
(Military) Airplanes], 340,440, and C- 
131 (Military) Series Airplanes; 
Including Those Modified for Turbo- 
Propeller Power 

agency: Federal Aviation 
Administration, DOT. 

ACTION: Final rule. 

SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to Convair Model 240 
[including formerly Model T-29 
(military) airplanes], 340, 440, and G- 
131 (military) series airplanes, that 
requires the implementation of a 
corrosion prevention and control 
program, either by the accomplishment 


of specific inspection procedures or by 
a change to the approved maintenance 
inspection program. This amendment is 
prompted by an inniepth review that 
revealed the need for additional 
inspections of corrosion-prone areas and 
components. The actions specified by 
this AD are intended to prevent the 
degradation of the structural capabilities 
of the airplane due to the prc^lems 
associated with corrosion. 

DATES: Elective January 12,1993. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of January 12, 
1993. 

ADDRESSES: The service information 
referenced in this AD may be obtained 
from General Dynamics/^nvair 
Division, Lindbergh Field Plant, P.O. 
Box 85377, San Diego, California 92138. 
This information may be examined at 
the Federal Aviation Administration 
(FAA), Transport Airplane Directorate, 
Rules Docket, 1601 Lind Avenue, SW., 
Renton, Washington, or at the Los 
Angeles Aircraft (Certification Office, 
FAA, Transport Airplane Directorate, 
3229 East Spring Street, Long Beach, 
(California; or at the Office of the Federal 
Register. 800 North (Capitol Street, NW., 
suite 700, Washington, DC 
FOR FURTHER INFORMATION CONTACT: Mr. 
Brent Bandley, Aerospace Engineer, 
Airframe Branch, ANM-123L, Los 
Angeles Aircraft Certification Office, 
FAA, Transport Airplane Directorate, 
3229 East Spring Street, Long Beach, 
(California 90806-2425; telephone (310) 
988-5237; fax (310) 988-5210. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive (AD) that is 
applicable to (Convair Model 240, 340, 


440, and G-131 (military) series 
airplanes was published in the Federal 
Register on August 21,1992 (57 FR 
37915). That action proposed to require 
the implementation of a corrosion 
prevention and control program, eidm 
by the accomplishment of specific 
inspection procedures or by a change to 
the approv^ maintenance inspection 
program. 

Interested persons have been afibrded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
commesits received. 

One commenter suggests that the 
applicability of the rule include 
reierence to the ex>military Model T-29 
airplanes that have been converted to 
equivalent commercial Model 240 series 
airplanes. The FAA concurs that such 
reference should be Included. (Certain 
Model 240 series airplanes were 
originally produced as Model T-29 
(military) airplanes; when the 
version was converted to a commercial 
version, the name of the model changed 
to **Model 240*' series. Since some 
operators may not be aware of this fact, 
the FAA considers that it is necessary to 
include a reference to the Model T-29 
in the applicability of the AD; this will 
ensure that there is no misinterpretation 
as to the applicability of these airplanes. 
The final rule has been revised 
accordingly. 

Two commenters voice concern about 
the relationship between the 
requirements of the proposed rule and 
these of AD 88-22-06 (amendment 39- 
6006, (53 FR 41157, October 20,1988)), 
which requires the implementation of a 
Structural Inspection Document (SID) 
program. One of these commenters 
requests that the proposal be 
withdrawn. This commenter contends 
that proposed rule is unnecessary, and 
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considers that the program spedhed in 
the SID (and required by AD 88-22-06), 
coupled with an adequate maintenance 
program, is suffident to ensure the 
integrity and continued airworthiness of 
these airplanes. The other commenter 
states that the proposed rule would 
require the duplication of certain 
inspections required by AD 88-22-06, 
and that the proposed intervals for the 
corrosion inspections would conflict 
with those of similar inspections 
required by AD 88-22-06. The FAA 
does not concur. It is important to 
consider the differences Mtween the 
SID program that is required by AD 88- 
22-06, and the corrosion prevention and 
control (CPC) program that is required 
by this AD action: 

1. Under the SID program, operators 
inspect major areas of structure on a 
regular basis, spedfically for fatigue 
cracking; these major areas (denoted as 
“principal structural elements*’) are 
defined as areas that are susceptible to 
fatigue, corrosion, stress corrosion, or 
accidental damage. The requirements of 
AD 88-22-06 state that operators must 
revise their current FAA-approved 
maintenance inspection program to 
include the SID program. 

2. Undeir the CPC program, operators 
inspect various surface areas of 
structure and components on a regular 
basis for corrosion damage; the intent of 
the program is to detect, control, and 
prevent corrosion problems before they 
can jeopardize the continued 
airworthiness of the airplanes. The 
requirements of this AD action state that 
operators must either revise their 
current FAA-approved maintenance 
inspection program to include this CPC 
program, or must accomplish a schedule 
of specific inspections for corrosion as 
outlined in the CPC program document. 

The FAA has determined that the 
programs required by both AD’s are 
necessary in order to ensure the 
continu^ operational safety of these 
aimlanes. 

The FAA acknowledges that some of 
the inspections required by these two 
programs may be similar and/or may 
overlap. For some operators, conflict 
may arise between the required 
inspection intervals, depending upon 
how much the operator flies its airplane 
and how old the airplane happens to be. 
However, it is not the FAA’s intent that 
effected operators duplicate their 
inspection efforts. The provisions of this 
AD specifically state that an operator 
may incorporate the CPC program into 
Its existing maintenance program; since 
that maintenance program currently 
includes the SID program, an operator 
could work out an appropriate schedule, 
'^'ith the approval of the FAA, to align 


its corrosion inspections so that they 
could be done in conjunction with the 
SID inspections as much as possible. By 
doing so, many inspections could be 
done with less airplane downtime and 
without the need for special scheduling 
for airplane maintenance. Additionally, 
under the provisions of paragraph (d) of 
the final rule, operators may submit a 
request for the use of alternative 
methods of compliance with the rule or 
adjustments of the compliance time, 
provided that sufficient data is 
submitted to justify the request. 

One commenter questions why this 
rule is being issued, while none have 
been issued to require similar CPC 
programs for other airplanes of the same 
“vintage” as the Convair models, such 
as the McDonnell Ektuglas Model DC-3, 
—4, -6, and -7 series airplanes. The FAA 
responds by noting that all airplanes 
within the “aging airplane fleet” are 
undergoing a review to identify and 
implement procedures to ensure their 
continuing structural airworthiness. 

This review is being conducted by 
representatives from aviation-related 
manufacturers, airlines, and government 
regulatory authorities. The FAA expects 
that each model will be addressed over 
the course of time as each review is 
completed and recommendations 
developed. With regard to the 
McDonnell Douglas models referred to 
by the commenter, the FAA notes that 
those models have a CPC inspection 
program incorporated as part of their 
SID program, which was mandated by 
one AD action. The Convair models* 

CPC program was developed separately 
frnm the SID program and is being 
mandated by this separate AD. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the change 
previously described. The FAA has 
determined that this change will neither 
increase the economic burden on any 
operator nor increase the scope of the 
AD. 

There are approximately 320 Model 
240 (including originally Model T-29 
(military) series airplanes), 340, 440, 
and C-131 (military) series airplanes 
(including those modified for turbo¬ 
propeller power) of the affected design 
in the worldwide fleet. The FAA 
estimates that 25 U.S. operators and 240 
airplanes of U.S. registry will be affected 
by this proposed AD. 

For operators who elect to accomplish 
the schedule of inspections (the “task- 
by-task** method), ^e inspections will 
require a total of approximately 240 
work hours per airplane to accomplish, 
at an average labor rate of $55 per work 


hour. Based on these figures, the total 
cost impact of the inspection 
requirements on U.S. operators who 
elect this procedure is estimated to be 
$3,168,000, or $13,200 per airplane, for 
one inspection cycle. 

For operators who elect to revise the 
FAA-approved maintenance inspection 
program, the FAA estimates that it will 
require approximately 100 work hours 
per operator to accomplish the revision. 
At an average labor rate of $55 per work 
hour, the total cost impact of this 
requirement on U.S. operators who elect 
this procedure will be $137,500, or 
$5,500 per operator. 

The total cost figures disciissed above 
assume that no operator has yet 
accomplished the requirements of this 
AD. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a “major 
rule” under Executive Order 12291; (2) 
is not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, Febni^ 26,1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption “A210RESSES/’ 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft, Aviation 
safety. Incorporation by reference, 

Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends 14 CFR part 39 
of the Federal Aviation Regulations as 
follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C App. 1354(a). 1421 
and 1423; 49 U.S.C. 106(g); and 14 CFR 
11.89. 
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139.13 [AmwMtodl 
2. Section 39.13 is amended by 
adding the following new airwcffthiness 
directive: 

92p^ 5-13. General D3rnaiiiict, Coovak 
Division: Amendment 39-8427. Docket 
e2-NM>114-AD. 

AppUcability: Model 240 (including 
originally Mo^l T-29 (military) airplanesL 
340,440, and C-131 (n^itary) i^lanes; 
Including thooe modified far tuibo-jRopeller 
power (commonly referred to as Mc^l 580, 
600, and 640 series airplanes); all serial 
numbers: certificated in any category. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent degradation of the structural 
capabilities of the airplane due to problems 
associated vrith corrosion, accomplish the 
following: 

(a) Except as provided by paragraph (b) of 
this AD, conduct the initial inspection for 
each area/component within a period of time, 
measured frcun a date one year after the 
effective date of this AD, not to exceed the 
applicable interval specified in the **Initial** 
column of the schedule on pages 5-10-1 
through 5-10-6 of Chapter 5 of General 
Dynamics, Convair Divbion, Document 
Number ZS-340-2000, “Supplemental 
Corrosion Inspection Docuinent,** dated 
February 1992 (hereafter referred to as “the 
Document"). Thereafter, repeat the 
inspections at intervals not to exceed the 
applicable interval specified in the “Follow- 
on" column of the s^edule on pages 5-10- 

1 through 5-10-6 of the Document. 

(b) As an alternative to the requirements of 
paragraph (a) of this AD: 

(1) Within (me year after the effective date 
of this AD, revise the FAA-approved 
maintenaiK» iiupectkm program to inchido 
the inspectkms (k the areas and components 
defined in the Document: or incxnporate an 
equivalent program that is approved by the 
FAA, 

(2) After accomplishing the requirements 
of paragraph (b)(1) of this AD, conduct the 
initial inspection for each aros/component at 
an interval not to exceed the applicable 
interval specified in the “Initid" column of 
the schedule on pages 5-10-1 through 5-10- 
6 of Chapter 5 of the Dcxximent Thereafter, 
repeat the inspections at intervals not to 
exceed the applicable interval specified in 
the “Follow-on" column of the schedule on 
pages 5-10-1 through 5-10-6 of Chapter 5 of 
the Document 

(c) If corroskm is detected as a result of any 
inspection required by this AD, prior to 
further flight, repair in accoidanc^e with the 
General Dyn^ics/Convair Structural Repair 
Manual (SRM) for the pertinent airplane 
model: or, if an applicable repair method is 
not (xintained in the SRM, in accordance 
with a method approved by the Manager, Los 
Angeles Aircraft Certification Office (AGO), 
FAA, Transport Airplane Directorate. 

(d) An alternative methexi of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may be 
used when approved by the Manager, Los 
Angeles ACX), FAA, Transport Airplane 
Dii^orate. The rec|ue8t shall be forwarded 
through an FAA Prlncdpal Maintenance 


Inspector, who may comnir or comment and 
then send it to the Manage, Los Angeles 
AGO. 

Note: Information (xmceming the existenoe 
of approved alternative methods of 
compliance with this airworthiness directive, 
if any, may be obtained from the Los Angeles 
ACa 

(e) Special flight permits may be issued in 
acxordance with FAR 21.197 and 21.199 to 
operate the airplane to a locaticm where the 
recpiirements of this AD can be 
accomplished. 

(f) The inspections shall be done in 
ac(X)rdance with General Dynamics, Convair 
Divisiem, Dexmment Numbw ZS-^0-2000, 
“Supplemental Corrosion inspection 
Document," dated February 1992. (Note: 
Except for the title page of the document, no 
other pages of the (kxmment are datecL) lliis 
incorporation by reference was approv^ by 

the Director of the Federal Register in_ 

accordance with 5 U.S.C 552(a) and 1CFR 
part 51. Copies may be obtained from General 
Dynamics/Cemvair Division, Lindbergh Field 
Plant, P.O. Box 85377, San Diego, California 
92138. Copies may be inspected at the FAA, 
Transpext Airplane Directorate, Rules Dcxdet, 
1601 Lind Avenue. SW., Renton, 

Washington: or at the Los Angeles Aircraft 
Certification Office, FAA, Transport Airplane 
Directorate, 3229 East Spring Street, Long 
Beach, California: or at the Office of the 
Federal Register, 800 North Capitol Street, 
NW., suite 700, Washington. DC. 

(g) This amendment b^mes effective on 
January 12,1993. 

Issued in Renton, Washington, on 
November 20,1992. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 

(FR Doc. 92-29668 Filed 12-7-92; 8:45 am) 
BHJJNQ CODE SSie-te-M 


14 CFR Part 39 

[Docket No. aO-NM-IBS'-AD; Amendment 
39-6393; AO 92-22-07] 

Alrworthinoae Directives; McDonnell 
Douglas Model DO-6 Series Airplanes 

AGENCY: Federal Aviation 
Administration, DOT. 

ACTION: Final rule. 

SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to all McDonnell Douglas 
M^el DO-8 series airplanes, that 
requires the implementation of a 
corrosion prevention and control 
program either by the accompiishmmit 
of specific corrosion tasks or by revising 
the FAA-approved maintenance 
program to include such a program. 

This amendment is prompted by reports 
of incidents involving fatigue cracking 
and corrosion in transport category 
airplanes; these incidents have 
jeopardize the airworthiness of the 


affiseted airplanes. The actions specified 
by this AD are intended to prevent 
degradation of the structure capabilities 
of the affected airplanes. 

DATES: Effective January 12,1993. 

The incorporation by reference of 
certain pubUcationa liked in the 
regulations is approved by the Director 
of the Federal Raster as of January 12, 
1993. 

ADDRESSES: The service information 
referenced in this AD may be obtained 
from McDonnell Douglas Corporation, 
P.O. Box 1771, Long Beach, Califomia 
90846-0001, Attention: Business Unit 
Manager, Technical Publications, Cl- 
HDR (54-60). This information may be 
examined at the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, Rules Efacket, 

1601 Lind Aveniie, SW., Renton, 
Washington; or at the Los Angeles 
Aircraft (Certification Office, FAA, 
Transport Airplane Directorate, 3229 
East Spring Street, Long Beacdi, 
Califomia: or at the Office of the Federal 
Register, 800 North (Capitol Street, NW., 
suite 700, Washington, DC 
FOR FURTHER MFORMATION CONTACT: Mr. 
Mike Lee, Aerospace Engineer, Airframe 
Branch, ANM-120L, Los Angeles 
Aircraft Certification Office, FAA, 
Transport Airplane Directorate, 3229 
East Spring Street, Long Beach, 
(Califomia 90806-2425; telephone (310) 
986-5325; fax (310) 988-5210. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Fecieral 
Aviation Regulaticms (FAR) to imdude 
an airworthinesa directive (AD), 
applicable to all McDonnell Demgias 
Mklel DC-8 aeries airplanes, was 
published as a supplemental notice of 
proposed mlemal^g (NPRM) in the 
Federal Register on June 9,1992 (57 FR 
24407). That action proposed to require 
either the accomplikiment of specific 
corrosion tasks, or a revision of the 
FAA-approved maintenance/inspection 
program to include a corrosion 
prevention and control program. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

The supplemental NPRM was 
published simultaneouslv with similar 
notices on this subject relating to 
McDonnell Douglas Mcxiel DC-9/MD- 
80 and DG-10 aeries airplanes. The 
comments received in response to all 
three supplemental NPRM’s were 
similar, however, in some ca^, 
comments were submitted with respect 
to one model and not the others. 
Nevertheless, because the content of 
some of the comments and the FAA’s 
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responses to those comments are general 
in nature, they may be helpful in 
providing additional guidance in 
understanding the FAA’s intent in this 
action. Accordingly, aU of these geiMral 
comments and the FAA’s responses are 
discussed in the preambles of each of 
the final rules resultii^ £rom those 
supplemental NPRM’s. 

Several commeoters support the 
proposed rule. 

commenter requests that the FAA 
delay the issuanoa of a final rule for this 
action imtil an “industry 
subcommittee’’ has had a chance to 
review the final planned actions. Since 
the final rule may incorporate 
significant changes bes^ on comments 
submitted to the proposal, this 
commenter considers that the affected 
industry should have additional time to 
comment on them. The FAA does not 
concur with the request to delay 
issuance of the final rule. As is 
discussed in detail below, the final rule 
contains no significant dhanges from 
what was proposed. However, if it had 
been determined that additional 
significant changes to the proposal were 
necessaiy, the FAA would have 
provided notice and opportunity for 
prior public comment (as is required 
under the provisions of the 
Administrative Procedure Act). 

One commenter suggests that the rule 
be revised either to include a definition 
of’’Level 1,2, and 3 corrosion,’’ or to 
reference the definitknis for these terms 
that are contained in Section 1 of the 
McDonnell Douglas Corrosion 
Prevention and Control Program 
Document (“the Document’’}. The FAA 
concurs that some definition of these 
terms would be helpful to affected 
operators. Accordingly, the FAA has 
revised the final rule to reference the 
Document for appropriate definitions of 
the three levels of corrosion. 

One commenter notes that the 
proposed AD includes a great deal of 
detailed information regarding program 
implementation, task requirements, 
reporting, etc,, much of which is already 
included in the Document. Since the 
Document has been reviewed and 
approved by the FAA, it would seem 
reasonable to allow afiected operators to 
follow the details and specifics in the 
^^ocument, rathmr than by mandating 
such details by AD, The commenter 
states that this would allow minor 
variations and changes to be made to the 
details and specifics in the Document, 
vnthout having to re-issue the AD. The 
f AA does not agree. This AD mandates 
J^pection and reporting requirements 
wyond those that are specified in the 
document because the FAA has 
determined that they are necessary in 


order to ensure that adequate corrosion 
prevention and control programs are 
established and maintained. Any 
variaticms in the program specifics that 
appear in future revisions to the 
Elocument can be addressed under the 
provisions of paragraph (h) of the final 
rule, which relates to approval of 
requests far the use of alternative 
methods of compliance or for the 
adjustment of compliance times. 

Another commenter requests that the 
proposal be revised to include the 
information that was previously 
contained in a Note that appeared in 
paragraph (a) of the original notice for 
this action. That Note informed the 
public that all structure found corroded 
or cracked is required to be addressed 
in accordance with FAR part 43. The 
commenter considers that this Note 
allows affected operators more 
flexibility in performing necessary 
maintenance than the Note substituted 
in the supplemental notice. The 
commenter believes that the 
“substituted Note,” which defines a 
“corrosion task” to include repairs and 
follow-on actions specified in the 
Document, is too confining and may 
have a serious impact on operators if it 
is interpreted strictly. The FAA does not 
concur. The purpose of the Note that 
appears in the supplemental notice (and 
in this final rule) is to provide better 
guidance as to the necessary corrective 
action to be taken when discrepancies 
are found. The Note is strictly 
informational in nature and is intended 
to emphasize the importance of these 
corrective actions; however, it does not 
limit opmators to only those corrective 
actions referred to in the Document. 

Another commenter requests that the 
Note appearing in propos^ paragraph 
(a), which defines a “corrosion task,’’ be 
revised to delete the specific reference 
to “repairs.” The proposed Note states, 
“A corrosion task, as defined in Section 
4 of the Document, includes 
inspectiems; corrective actimi, including 
repairs, uiKlef identified circumstances; 
* * * ”, The commenter states that 
section 4 of the Document only 
references r^;>air8 in accordance with 
approved methods, and directs 
operators to contact McDonnell Douglas 
if no repair is available. The FAA does 
not consider that a revision to this Note 
is necessary. Althou^ section 4 of the 
Docummt does not include specific 
repair methodology, it does refer the 
operator to a€x:8ptable sources of repair 
methods. As stated previously, the 
purpose of the Note is to provide 
infmmation and better guidance as to 
the necessary corrective action to be 
taken when discrepancies are found. 


One commenter suggests that the Note 
in proposed pan^ph (a), that concerns 
non-d^tructive inspection (NDI) 
methods, should be revised. The 
proposed Note states, “Where non¬ 
destructive inspection (NDI) methods 
are employed, in accordance with 
Section 4 of t^ Document, the 
standards and procedures used must be 
accept^le to the Administrator in 
accordance with FAR Section 43.13.” 
The conunmiter suggests that the 
reference to Sectimi 4 of the Document 
be deleted. The commenter gives no 
reason for this change, however. Tfre 
FAA does not concitf. Section 4 of the 
Document contains definitions of the 
corrosion tasks, which include 
inspection procedures; therefore, the 
reference to section 4 is appropriate. 

One commenter requests that 
proposed paragraphs (a)(l)(ii) and 
(a)(lHiii) he revised by adding the 
phrase “(impl^nentation period)” after 
the term ”R interval.” The commenter 
suggests that the addition of this phrase 
would better define “R interval” and 
would clarify the minimum rate 
requirement. The FAA does not concur. 
The commenter’s suggestion would 
introduce a new phrase that is not 
defined in either the AD or the 
referenced Document. The FAA 
considers that the addition of such a 
term may create confusion among 
afiected operators. 

One commenter requests that 
proposed paragraphs (aKl)(i) and 
(a)(l)(ii) be deleted from the rule. Those 
paragraphs deal with airplanes that are 
younger than 20 years old; all of the 
airplanes in the worldwide Model DC- 
8 fleet are older than 20 years. The FAA 
concurs that deletion of those 
paragraphs is appropriate. The final rule 
has been revised accordingly. 

One commenter requests clarification 
of the intent of proposed paragraph 
(a)(l)(iv) (redesignated as paragraph 
(a)(l)(ii) in the &al rule), whi(^ states 
that performance of the initial tasks by 
each operatm must occur at a minimum 
rate equivalent to one airplane per year. 
The commenter states th^ the 
paragraph does not define the period 
over wdrich the one-airplane-pOT-year 
rate applies. The FAA concurs that 
ckrification is necessary. The FAA 
notes that the Document specifies the 
impiemmitation age (lA) for each 
airplane area and not for the airplane 
its^ It is impmtant to note that the lA 
for different areas rai^ from one to 20 
years. Hie FAA has determined that the 
rate applies to the fleet as it exists one 
year ^er the efieclive date of the final 
rule, and that the “timeperiod” would 
vary among operators. Tne 
implementation rate applies until all 






57892 Federal Register / Vol. 57, No. 236 / Tuesday, Deceiilber 8, 1992 / Rules and Regulations 


initial tasks on all airplanes in the 
operator's fleet have been accomplished. 
For any airplane placed into service 
after that point in time, paragraph (f) 
would apply. It is the intent of this AD 
to ensiue that all airplanes enter into a 
corrosion prevention and control 
program. The final rule has been revised 
to incorporate a Note in paragraph (a) to 
advise operators that the FAA will 
consider requests for adjustment to the 
compliance times. Operators may apply 
for alternative methods of compliance 
with this rule under the provisions of 
paragraph (h); such requests will be 
evaluated by the FAA on a case-by-case 
basis. 

One commenter requests an 
explanation as to the differences 
between proposed paragraphs (a) and 
(b). The commenter asks for clarification 
as to the intent of each paragraph. The 
FAA responds to this request by noting 
that the preamble to the supplemental 
notice went into great detail as to the 
difierences in the intent of these 
paragraphs. In very basic terms, the 
requirements of both paragraphs (insofar 
as the actual actions that ^e operators 
will perform in addressing corrosion) 
are similar. However, paragraph (a) of 
the final rule is worded to provide for 
accomplishment of the corrosion tasks 
specified in the referenced Document; 
the intent of this paragraph is to address 
those operators that are not operating 
under an FAA*approved maintenance/ 
inspection program. Paragraph (b) 
provides an alternative method of 
compliance to those operators that do 
operate under such a program; this 
alternative procedure allows these 
operators to revise their FAA-approved 
maintenance/inspection programs to 
include a schedule for the corrosion 
tasks. 

Another commenter requests that 
proposed paragraph (b) be revised to 
clarify its intent. The commenter 
contends that, as it is proposed, the 
paragraph implies that the requirements 
are applicable only to airplanes that 
have already exceeded the lA. If this is 
not the intent of the paragraph, the 
commenter requests that the compliance 
terms be revised to state, ***** Prior 
to one year after the effective date of this 
AD, or the airplane reaching the LA, 
whichever is later." The FAA does not 
conciu. As discussed previously, the 
intent of paragraph (b) is to provide an 
alternative to the requirements of 
paragraph (a) for those operators that 
operate under an FAA-approved 
program. It is not intended to provide 
for a longer compliance time than that 
of paragraph (a). The commenter's 
suggested revision of the compliance 


terms could provide a longer 
compliance time. 

One commenter requests that 
proposed paragraph (d)(1) be revised to 
include specific examples of 
"alternative recordkeeping methods." 
The commenter is concerned that 
affected operators may be confused 
about this terminology without some 
specific definition or example. The FAA 
does not concur. That paragraph is 
constructed so as to be general enough 
to provide operators with the option to 
develop and implement recordkeeping 
methods that are suitable for meeting 
their imique needs. The FAA has 
determined that listing specific methods 
would be inappropriate and impractical. 
The FAA will consider the approval of 
alternative recordkeeping methods on a 
case-by-case basis. 

Another commenter suggests that 
proposed paragraph (b)(2) be revised to 
include a statement to indicate that the 
FAA will not normally allow extensions 
of the "R interval" in areas where Level 
1 corrosion is already occurring. The 
commenter states that, since the FAA 
has indicated in previous actions that 
this is its "policy," to include this 
statement in the final rule may save 
time and efiort both for the operators as 
well as for the FAA. The FAA does not 
concur. All requests for extensions to 
the "R interval" will be reviewed on an 
individual basis. If a request has 
substantiating data to support it, the 
FAA may consider granting such an 
extension. 

One commenter requests that 
proposed paragraph (c) be revised to 
clarify the compliance time. As it was 
proposed, that paragraph states that, to 
accommodate unanticipated scheduling 
requirements, it is acceptable for an "R 
interval" to be increased by up to 10%, 
but not to exceed six months, and that 
the FAA must be informed, in writing, 
of any such extension within 30 days. 
However, the commenter asks for 
clarification as to when the 30 days 
begins or ends. The FAA concurs that 
clarification is necessary. Paragraph (c) 
of the final rule has been revis^ to state 
that the FAA must be informed within 
30 days after such adjustment of the 
schedule. 

One commenter contends that the 
proposed requirement of paragraph 
(d)(1) to complete the corrosion task in 
the affected area on the remainder of the 
operator's Model DC-8 fleet within 
seven days of the original finding will 
present an overbearing economic 
burden on operators of these airplanes. 
Operators having large fieets of these 
airplanes will likely be forced to ground 
a large number of airplanes in order to 
comply with this requirement. The FAA 


does not concur. It must be made clear 
that the 7-day compliance time 
commences upon tne determination that 
Level 3 corrosion exists. The FAA 
recognizes that a certain amoimt of time 
may pass in order to properly analyze a 
corrosion finding and determine that it 
is definitely Level 3. Alter such a 
determination is made, the operator has 
seven days to either (1) perform 
corrosion tasks in the same area on the 
remainder of its fleet, (2) submit to the 
FAA a proposed sch^ule for 
performing the corrosion task in that 
area on the remainder of the fleet, or (3) 
submit data substantiating that the 
corrosion was an isolated incident. In 
light of the fact that Level 3 corrosion 
is recognized as being a potentially 
urgent airworthiness concern, 
immediate action taken to correct it is 
warranted. The FAA considers that the 
safety implications of Level 3 corrosion 
justify a timely response. 

One cbmmenter remiests clarification 
of paragraph (d)(1), which concerns 
actions to oe taken when Level 3 
corrosion is determined to exist. It 
appears to this commenter that the 
requirements of subparagraphs (d)(l)(i) 
and (d)(l)(ii), are identic^. The FAA 
notes that the two referenced 
subparagraphs provide two difierent 
optional actions; they are not identical 
Paragraph (d)(l)(i) requires that the 
operator submit a report to the FAA of 
the determination of Level 3 corrosion, 
and complete the corrosion task in the 
affected areas on all Model DC-8 series 
airplanes in the operator's fleet. As an 
alternative, paragraph (d)(l)(ii) requires 
that, upon determining that Level 3 
corrosion exists, an operator either 
submit a proposed schedule for 
performing the corrosion tasks in the 
affected areas on the remaining Model 
DC-8 series airplanes in the operator's 
fleet to ensure &at any other Level 3 
corrosion is detected in a timely 
manner, along with substantiating data 
for that schedule; or submit data to 
substantiate that the Level 3 corrosion 
found was an isolated occurrence. 

One commenter requests that 
paragraph (e) of the proposal be revised 
to be consistent with AD 90-25-85, 
Amendment 39-6790 (55 FR 49268, 
November 27,1990), which mandated a 
similar corrosion prevention and (»ntrol 
program for Boeing Model 747 series 
airplanes. Paragraph (e) of the proposal 
would require that, if corrosion findings 
are determined to exceed Level 1, a 
means approved by the FAA must be 
implemented to reduce future findings 
of corrosion in that area to Level 1 or 
better. However, AD 99-25-05 requi^ 
that, if corrosion is found that excwds 
Level 1, the operator must review its 
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corrosion control program and 
implement an FAA-approved means to 
remice corrosion to Le^ 1 or b^er; the 
operator's FAA-approved maintwiance 
program must then be revised to 
incorporate the approved corrective 
Bctiom The commenter considers that it 
is more appropriate for operators 
^emselves to be allowed to evaluate 
whether corrective action is necessary 
or not, as is permitted by AD 90-25-05. 
The FAA does not concur with the 
commenter's request. This new AD 
action is meant to address a worldwide 
system for preventing unsafe levels of 
corrosion. The requirements of 
paragraph (e) of the proposal differ from 
those of AD 90-25-05 speciff cally in 
order to provide an alternative for 
airplanes that are not operated under an 
FAA-approved maintenance program. 
Under the provisions of this paragraph, 
if an operator concludes that no action 
is necessary to reduce future findings of 
corrosion to Level 1 or better, data to 
substantiate that position can be 
submitted for FAA approval. 

Another commenter requests that the 
proposal be reformatted to move 
paragraph (e) before paragraph (dl. The 
commenter states that there is, **too 
mudi emphasis (m Level 3 corrosion,** 
in both the preamble to the 
supplemental notice and the proposal 
Itself, The general impression given is 
that only Level 3 corrosion is a “real*' 
airworthiness concern. However, the 
commenter states that the primary 
objective of the corrosion prevention 
and control program is to prevent or 
control corrosion to levels that would 
not jeopardize continuing airworthiness, 
even if other forms of damage, such as 
fatigue cracking, occur. This is defined 
by proposed paragraph (e) and, for this 
reason, the commenter suggests that it 
be moved ahead of paragraph (d) to 
emphasize its importance. The FAA 
disagrees that reformatting the rule 
would serve any purpose. The FAA 
considers the emphasis on Level 3 
corrosion to be appropriate; Level 3 
corrosion is a potentially urgent 
airworthiness ccmcem that requires 
fixpeditious action. 

One commenter requests that the Note 
w proposed paragraph (d) be revised to 
delete the word “potentially** fix)m the 
phrase • Level 3 corrosion (i.e,, 
which is determined to be a potentially 
^nt airworthiness concern requiring 
expeditious action) • * ***.The 
commenter states that the term 
potentially** is no longer part of the 
wvel 3 corrosion definition. The FAA 
not concur. Section 1 of ther 
pocument defines Level 3 corrosion as, 
corrosion which is determined to be a 


potential airworthiness concern 
requiring expeditious acticm." 

Another commenter requests 
clarification of the portion of the 
preamble to the supplemental notice 
that explained the proposed 
requirements of paragraph (e). The 
commenter suggests that it be made 
clear that, with regard to paragraph (e), 
if corrosicm found to excoad L^ei 1 is 
not considered representative of an 
operator*s fleet, then no further 
eorrectire action may be necessary. Tlie 
preamble indicated ffiat no further 
corrective action may be necessary, 
“since a means to reduce corrosion to 
Level 1 or better %vill have already been 
implemented in the operator's program 
in accordance with proposed paragraph 
(d).** However, this commmiter contends 
that the preamble was misleading in 
that it implied that all **unique** 
corrosion events will be handled as 
though they are Level 3 corrosion. The 
FAA agrees that some clarification is 
necessary. The FAA did not intend to 
create confusion by giving a scenario in 
which the unique corrosion event 
happens to be Level 3. It would have 
been more appropriate to stale that, “if 
corrosion found is not considered 
representative of an operator*8 fleet, 
since a means to reduce corrosion to 
Level 1 or better will have already been 
impleraanted in the operator's program 
in accordance with paragraph (a) or (b).*' 

One commenter requests that 
proposed paragraph (l)(l) be revised to 
include a statement to allow a new 
operator of an airplane that has been 
maintained in accordance with the AD 
to obtain FAA approval of a schedule 
for accomplishing the first corrosion 
task for each area on that airplane. Hie 
commenter asserts that this change 
would relieve operators fi*om having to 
obtain approval of adjustments to the 
compliance time of this paragraph 
through the alternative method of 
compliance process. The proposal 
would require that the first t^ for each 
area be p^ormed in accordance with 
the new operator's schedule or in 
accordance with the previous operator's 
schedule, whichever would result in 
earlier accomplishment of the task. The 
FAA does not concur. Whether the 
operator elects to comply with 
paragraph (a) or (b), all corrosion 
prevention and control programs must 
include the tasks defined in the 
Document Since corrosion is not 
predictable and is dependent on the 
operating environment, the FAA 
considers that it is important for the 
operator to determine the most 
conservative schedule for 
accomplishing the corrosion tasks • 


One commenter requests that 
proposed paragraphs (fKl) and (fM2) be 
revised to dekte Ura reSarmca 
««• # * the first corrosion task for each 
area to be performed by the new 
operator.'* The Document does not 
define a “first corrosion task*' for each 
area. There may be multiple inspectiims 
required for aij^lanes that have or have 
not been maintained in acccadance with 
the AD. The commenter consicters that 
the paragraphs would be dearer if the 
subject phrase were chained to, 

m f, the corroskm tasks for ea£^ area 
•*•*'. The FAA does not concur that 
such a change is necessary, but does 
consider that some darification is 
needed. The intent of the phrase “first 
corrosion tadk" is to mean, “the first 
time a corrosion task is to be 
accomplished for each area by the new 
operator.'* 

The final rule has been revised by 
assigning a numerical designator to each 
of the Notes that appear throughout the 
rule. 

Paragraph (h) of the final rule has 
been revi^d to darify the procedure for 
requesting alternative methods of 
compliance with this AD. 

Alter careful review of the available 
data, including the comments noted 
above, the FAA has determined that air ’ 
safety and the public intere^ require the 
adoption of the rule with the changes 
previously described. The FAA has 
determined that these changes will 
neither increase the economic burden 
on any operator nor increase the scope 
of the AD. 

There are approximately 337 Model 
DC-6 series aiiplanes of the aflected 
design in the worldwide fleet. The FAA 
estimates that 222 airplanes of U.S, 
registry will be affect^ by this AD. It 
will take approximately 1^22 work 
hours per airplane to accomplish the 
inspections. At an average labor cost of 
$55 per work hour, the total cost to 
inspM each airplane is est^pated to be 
$105,710. Based on these figures, the 
total cost impact of the AD on U.S. 
operators for the estimated 6-year 
average inspection cyde is $23,467,620. 
This total cost figure assumes that no 
operator has yet accomplished the 
retirements of this AD, 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have suffident federalism 
implications to warrant the preparation 
of a Federalism Assessment 
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For the reasons discussed above, 1 
certify that this action (1) is not a '*ma|or 
rule’* under Executive Older 12291; (2) 
is not a ’’significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, Febru^ 26,1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption ’’ADDRESSES.” 

List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety. Incorporation by reference. 

Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends 14 CFR part 39 
of the Federal Aviation Regulations as 
follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C App. 1354(a), 1421 
and 1423; 49 U.S.C 106(^; and 14 CFR 
11.89. 

§39.13 [Amended] 

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 

92-22-07. McXIonnell Douglas: Amendment 
39-8393. Docket No. 90-NM-165-AD. 

Applicability: All Model D06 series 
airplanes, certificated in any category. 

Compliance: Required as indicated, imless 
accomplished previously. 

Note 1: This ^D references McDonnell 
Douglas Document Number MDC K4608, 
“D&-8 CoiTosion Prevention and Control 
Document,” Revision 1, dated December 
1990 hereinafier referred to as ”the 
Document”), for corrosion tasks, definitions 
of corrosion levels, compliance times, and 
reporting requirenmnts. In addition, this AD 
specifies inspection and reporting 
requirements beyond those included in the 
Document. Where there are differences 
between the AD and the Document, the AD 
prevails. 

Note 2: As used throughout this AD, the 
term ”the FAA” is defined differently for 
different operators, as follows: For those 
operators complying with paragraph (a) of 
this AD, ”the FAA” is defined as ”the 
Manager of the Los Angeles Aircraft 
Certification Office (A&).” For those 
operators operating \mder Federal Aviation 
Regulation (FAR) part 121 or 129, and 


complying with paragraph (b) of this AD, 

”the FAA” is defined as ”the cognizant 
Principal Maintenance Inspector (PMl).” For 
those operators operating imder FAR part 91 
or 125, and complying with paragraph (b) of 
this AD, ”the FAA” is defin^ as ”the 
cognizant Maintenance Inspector at the 
appropriate FAA Flight Standards office.” 

To preclude structural failure due to 
corrosion, accomplish the following: 

(a) Except as provided in paragraph (b) of 
this AD, complete each of the corrosion tasks 
specified in Section 4 of the Document in 
accordance with the procedures of the 
Document, and the s^edule specified in 
paragraphs (a)(1) and (a)(2) of this AD. 

Note 3: A ^corrosion task,” as defined in 
Section 4 of the Document, includes 
inspections; procedures for a corrective 
action, including repairs, under identified 
circumstances; application of corrosion 
inhibitors; and other foUow-on actions. 

Note 4: Corrosion tasks completed in 
accordance with the Document before the 
effective date of this AD may be credited for 
compliance with the initial corrosion task 
requirements of paragraph (8)(1) of this AD. 

Note 5: Where non-destructive inspection 
(NDI) methods are employed, in accordance 
with Section 4 of the Document, the 
standards and procedures used must be 
acceptable to the Administrator in 
accordance with FAR Section 43.13. 

(1) Ck)mpiete the initial corrosion task of 
each ”corrosion inspection area” defined in 
section 4 of the Dooiment as follows: 

(1) Initial compliance must occur for all 
areas within one repeat (R) interval, or within 
six years, measured from a date one year after 
the efiective date of this AD, whichever 
occurs first. 

(ii) Accomplishment of the initial tasks by 
each operator must occur at a minimum rate 
equivalent to one airplane per year, 
b^inning one year after the efiective date of 
this AD. 

Note 6: This minimum rate requirement 
may cause an undue hardship on some small 
operators. In those circumstances, requests 
for adjustments to the implementation rate 
will be evaluated on a case-by-case basis 
under the provisions of paragraph (h) of this 
AD. 

(2) Repeat each corrosion task at a time 
interval not to exceed the R interval specified 
in the Document for that task. 

(b) As an alternative to the requirements of 
paragraph (a) of this AD: Prior to one year 
after the efiective date of this AD, revise the 
FAA-approved maintenance/inspection 
program to include the corrosion prevention 
and control program specified in the 
Document; or to include an equivalent 
program that is approved by the FAA. In all 
cases, the initial corrosion task for each 
”corrosion inspection area” must be 
completed in accordance with the 
compliance schedule specified in paragraph 

(a) (1) of this AD. 

(1) Any operator complying with paragraph 

(b) of this AD may use an alternative 
recordkeeping method to that otherwise 
required by FAR $ 91.417 or $ 121.380 for the 
actions required by this AD, provided it is 
approved by the FAA and is included in a 


revision to the FAA-approved maintenance/ 
inspection program. 

(2) Subsequent to the accomplishment of 
the initial corrosion task, extensions of R 
intervals specified in the Document must be 
approved by the FAA. 

(c) To accommodate unanticipated 
sch^uling requirements, it is acceptable for 
an R interval to be increased by up to 10%, 
but not to exceed 6 nmnths. The PAA must 
be informed, in writing, of any such 
extension within 30 days after such 
ad)ustment of the schedule. 

Note 7: Notwithstanding section 2.1, 
paragraph 14, of the Document, any 
extensions to an implementation age (lA) 
must be approved in accordance with 
paragraph (h) of this AD. 

(d) (1) If, as a result of any inspectioo 
conducted in accordance with paragraph (a) 
or (b) of this AD, Level 3 corrosion is 
determined to exist in any area, acoompllsh 
either paragraph (d)(l)(i) or (dMl)(ii) within 
7 days alter such determination: 

(1) Submit a report of that determination to 
the FAA and complete the corrosion task in 
the affected areas on all Model D08 series 
airplanes in the operator’s fleet; or 

(ii) Submit to the FAA for approval one of 
the following: 

(A) A proposed schedule for performing 
the corrosion tasks in the affected areas on 
the remaining Model DC-8 series airplanes in 
the operator’s fleet, which is adequate to 
ensure that any other Level 3 conoston is 
detected in a timely manner, along with 
substantiating data for that schedule; or 

(B) Data substantiating that the Level 3 
corrosion found is an isolated occurrence. 

Note 8 : Notwithstanding the provisions of 
section 1 of the Document whi^ would 
permit corrosion which otherwise meets the 
definition of Level 3 corrosion (i.e., which is 
determined to bo a potentially urgent 
airworthiness concern requiring expeditious 
action) to be treated as L^l 1 if the operator 
finds that it, ’’can be attributed to an event 
not typical of the operator’s usage of other 
airplanes in the same fleet,” this paragraph 
requires that data substantiating any such 
finding be submitted to the FAA for 
approval. 

(2) The FAA may impose schedules other 
than those propos^, upon finding that such 
changes are necessary to ensure that any 
other Level 3 corrosion is detected in a 
timely manner. 

(3) Within the time schedule approved 
under paragraph (dKl) or (dK2) of this AD, 
accomplish the corrosion tasks in the affected 
areas of the remaining Model D08 series 
airplanes in the operator’s fleet 

(e) If, as a result of any inspection after the 
initial inspection conducted in accordance 
with paragraph (a) or (b) of this AD, it is 

determined that corrosion findings exceed 

Level 1 in any area, within 80 days after such 
determination a means approved by the FAA 
must be implemented to reduce future 
findings of corrosion in that area to Level 1 
or better. 

(f) Before any operator places into service 
any airplane subject to the requirements of 
this AD, a schedule for the accomplishment 
of corrosion tasks required by this AD must 
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t)6 established in accordance with paragraph 

(f)(1) or (f)(2) of this AD, as applicable: 

I ( 1 ) For airplanes previously maintained in 
Igccordance with this AD, the first corrosion 
task in eadi area to be performed by the new 
operator must be accomplished in 
la^rdance with the previous operator’s 
licheduie or with the new operator’s 
schedule, whichever would result in the 
I earlier accomplishment date for that task. 

After each corrosion task has been performed 
oDce, each subsequent task must be 
performed in accordance with the new 
operator’s sdiedule. 

( 2 ) For airplanes that have not been 
previously maintained in accordance with 
this AD, the first corrosion task for each area 
to be performed by the new operator must be 
accomplished prior to further flight or in 
accordance with a schedule approved by the 
PAA. 

(g) Reports of Level 2 and Level 3 corrosion 
must be submitted at least quarterly to 
McDonnell Douglas Corporation in 
accordance with section 5 of the Document. 

Note 9: Reporting of Level 2 and Level 3 
corrosion found as a result of any 
opportunity inspections is highly desirable. 

(h) An alternative method of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may be 
used when approved by the Manager, Los 
Angeles Aircxaft Certification Office (AGO), 
FAA, Transport Airplane Directorate. 

Operators shall sub^t their requests through 
the cognizant Maintenance Inspector at the 
appropriate FAA Flight Standards office, 

wto may concur or comment and then send 
it to the Manager, Los Angeles AGO. 

Note 10: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Los Angeles AGO. 

(i) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to comply 
with the requirements of this AD. 

(j) Reports of corrosion inspection results 
required by this AD have bera approved by 
the Office of Management and Budget (OMB) 
under the provisions of the Paperwork 
ReducUon Act of 1980 (44 U.S.a 3501 et 
seq.) and have been assigned OMB Control 
Number 2120-<X)56. 

(k) The completion of the corrosion tasks 
shall be done in accordance with McDonnell 
Douglas Document Number MDC K4608, 

"DC-8 Corrosion Prevention and Control 
Document,” Revision 1, dated December 
1990, which incorporates the following list of 
effective pages: 

(Note: Revision levels are not noted on 
individual pages.) 


Page No. 

Date Indicated 
on page 

TWepage _ _ , 

Apr. 1990. 
Undated. 

Dec. 1990. 

Undated. 

Undated. 

Preface...,, 

Sum-l_** 

AlhniF . 

Table of oooteat*.. 

IINvi8_ 

Apr. 1990. 

Apr. 1990. 

Dec. 1990. 

Dec. 1990. 

1 - 1-1 _ 

H-4_ 

H-1 hni 2-1-2 


Page No. 

Date Indicated 
on page 

2-1-3_ .... 

Apr. 1990. 

Dec. 1990. 

2-1-4 . ....,., 

3-1-1 thoj 3-1-2_ 

Apr. 1990. 

Dec. 1990. 

3-2-1 .......___ 

4-1-1 thru 4-2-1 . 

Dec. 1990. 

4-2-2 thru 4-2-3 _ 

Apr. 1990. 

Dec. 1990. 

4-3-1 .... __ 

4-3-2 _____ 

Apr. 1990. 

Apr. 1990 

Apr. 1990. 

Apr. 1990. 

Apr. 1990. 

Dec. 1990. 

Apr. 1990. 

Dec. 1990. 

4-4-1 .... .. 

4-R-1 ...,, 

4-6-1 thru 4-6-4__ 

4-7-1 !hfu 4-7-2fl _ 

R-1-1 

5-1-2 .... 

6-1-3 ___ 

6-1-1 thni 6-1-9.. 

Apr. 1990. 

Dec. 1990. 

Apperxfix A (Title Page)__........ 

A-1 _____ 

Dec. 1890. 

A-2 thru A-7 .... 

A-e..... 

A-9 thru A-12 ___ 

Aug. 1990. 
Dec.1990. 

Aug. 1990. 

Aug. 1990. 

(Removed). 

Undated. 

(RerTK>vod). 

Undated. 

Undated. 

Appendix B (TWe Page).. 

0 ihAJ H)...... 

Hi... 

(h/) 

V thAJ vi ...... 

{ 9 ) ! . **’!* *”*!* 

(Removed). 

Urxiated. 

a thnj 17. 

(18)....... 

(Removed). 

Undated. 

19 thru 61 __ 

(ft2) .. 

(Removed). 

Undated. 

83 thru 86... 

Appendix C (TWe Page).. 

C-1-1 .-.... 

Dec. 1990. 

Dec. 1990. 

C-2-1 thAJ C-2-14 .. 

C—3—1 thru C—3—4 .. 

C-4-1 Ihnj C-4^2 

Dec. 1990. 

Dec. 1990. 

Dec. 1990. 

Appendix D (TWe Page).. 

D-1_____ 

Aug. 1990. 

Aug. 1990. 

Dec. 1990. 

Dec. 1990. 

Glossary (TWe Page).. 

fU1 Ihni ru4 

G-6 thru G-6 ............................... 

Aug. 1990. 



This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. Cfopies may 
be obtained from McDonnell Douglas 
Corporation, P.O. Box 1771, Long 
Beach, California 90846-0001, 
Attention: Business Unit Manager, 
Technical Publications, Cl-HDR (54- 
60). Copies may be inspected at the 
FAA, Transport Airplane Directorate, 
1601 Lind Avenue, SW., Renton, 
Washington; or at the Los Angeles 
Aircraft Certification Office, FAA. 
Transport Airplane Directorate, 3229 
East Spring Street, Long Beach, 
California; or at the Office of the Federal 
Register, 800 North Ckpitol Street, NW., 
suite 700, Washington, DC. 

(1) This amendment becomes effective 
on January 12,1993. 

Issued In Renton, Washington, on October 
1,1992. 

Darrell M. Pederson, 

Acting Manager,Transport Airplane 
Directorate, Aircraft Osrtification Service. 

(FR Doc. 92-29669 Filed 12-7-92; 8:45 am] 
BIUJHQ CODE 4919-tS-M 


14 CFR Part 39 

[Docket No. 90-NI4-166-AD; AmendmMit 
39-6394; AD 82-22-08] 

Airworthiness Directives; McDonneil 
Douglas Model DC-9 Series Airplanes, 
Including Model DC-0-80 Series 
Airplanee, Model MD-66 Airplanes, and 
C-9 (Military) Airplanes 

AGENCY: Federal Aviation 
Administration, DOT. 

ACTION: Final nile. 

SUkUlARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to all McDonneil Douglas 
M^ei DC-9 series airplanes, including 
Model DC-9-80 series airplanes. Model 
MD-88 airplanes, and C-9 (Military) 
airplanes, that requires the 
implementation of a corrosion 
prevention and control program either 
by the accomplishment of specific 
corrosion tasl^ or by revising the FAA- 
approved maintenance program to 
include such a program. This 
amendment is prompted by reports of 
incidents involving ratigue cracking and 
corrosion In transport category 
airplanes; these have jeopaniized the 
airworthiness of the affected airplanes. 
The actions specified by this AD are 
intended to prevent degradation of the 
structural capabilities of the affected 
airplanes. 

DATES: Effective January 12,1993. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Raster as of January 12, 
1993. 

ADDRESSES: The service information 
referenced in this AD may be obtained 
from McDonnell Douglas (Corporation, 
P.O. Box 1771, Long Beach, California 
90846-0001, AttenUon: Business Unit 
Manager, Technical Publications, Cl- 
HDR (54-60). This information may be 
examined at the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, Rules ENxiket, 

1601 Lind Avenue, SW.. Renton, 
Washington: or at the Los Angeles 
Aircraft Certification Office. FAA. 
Transport Airplane Directorate, 3229 
East Spring Street, Long Beach, 
California; or at the Office of the Federal 
Register. 800 North Capitol Street, NW., 
suite 700, Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 

Mr. David Y. J. Hsu, Aerospace 
Engineer, Airframe Branch, ANM>120L, 
Los Angeles Aircraft (Certification 
Office, FAA, Transport Airplane 
Directorate, 3229 East Spring Street, 
Long Beach, (California 90806-2425; 
telephone (310) 988-5323; fax (310) 
988-5210. 
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8UPPUEMENTARY MFORUATIOM: A 
proposal to amend part 39 of the Federal 
Aviation Regulatioas (FAR) to include 
an airworthiness directive (AD), 
applicable to all McDonnell Douglas 
Model DG*9 series airplanes, including 
Model DC-9-80 series airplanes, Model 
MD~88 airplanes, and (military) 
airplanes, was published as a 
supplemental notice of proposed 
rulemaking (NPRM) in the Federal 
Register on Jime 9,1992 (57 FR 24401). 
That action proposed to require either 
the accomplishment of spedhc 
corrosion tasks, at a revision of the 
FAA-approved maintenance/inspection 
program to include S corrostcm 
prevention and control program. 

Interested persons have o^n afforded 
an opp<»tunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

The supplemental NPRM was 
published simultaneously with similar 
notices on this subject relating to 
McDonnell Douglas Model DC-8 and 
DC-10 series airplanes. The comments 
received in response to all three 
supplemental NFRM's were similar; 
however, in some cases, comments were 
submitted with respect to one model 
and not the others. Nevertheless, 
because the content of some of the 
comments and the FAA*s responses to 
those comments are general in nature, 
they may be helpful in providing 
additional guidwce in understanding 
the FAA’s intent in this action. 
Accordingly , all of these general 
ounments and the FAA*s responses are 
discxissed in the preambles oi each of 
the final rules resulting from those 
suppl^ental NPRM*8. 

S^eral commenters support the 
proposed rule. 

Cme commenter requests that (he 
issuance of this rule delayed until 
McDonnell Douglas Corporation 
releases Revision 2 of the McDonnell 
Douglas Report No. MDC K4606, 
“Corrosicm Prevention and Control 
Program Document^^ (the ^‘DcKniment"’). 
The commenter understands that the 
revision will (X)ntain numerous editorial 
changes, corrections to twelve of the 
(X)rro8ion tasks, and the deletion of nine 
(X)rro8ion tasks. The FAA does not 
concur. The manufacturer has not 
advised the FAA of a specific release 
date for the revised dcxniment. To 
further delay this action while awaiting 
such release would be inappropriate, 
since the instructions in the e^dsting 
document already have been approved 
as adequate to initiate an 8cx:eptable 
corrosion prevention and cxintrol 
program. Ulien the revised version is 
released and has been approved, the 


FAA may consider approving its use as 
an alternative method of compliance 
with this AD. 

One commenter requests that the FAA 
delay the issuance of the final rule for 
this action until an **industjy 
8ubcx)mmittee*' has had a cdi^ce to 
review the final planned actions. Since 
the final rule may in(X)rporate 
significant changes based on comments 
submitted to the proposal, this 
commenter considm that the affected 
industry should have additional time to 
comment on them. The FAA does not 
concur with the recmest to delay 
issuance of the final rule. As is 
discussed in detail below, the final rule 
contains no significant dianges from 
what was proposed. However, if it were 
determined that additional significant 
changes to the proposal were necessary, 
the FAA woula have provided notice 
and opportunity for prior public 
comment (as is required under the 
provisions of the Administrative 
Procedure Act). 

One cxunmenter requests that the 
Model DC-9-80 series airplanes and 
Model MD-88 airplanes be deleted from 
the applicability of the rule. This 
comments contends that the 
maintrniance of airplanes currently in 
production should be governed by the 
Maintenance Review Board (MRB) 
document and not by an AD. The FAA 
does not concur. The MRB doc\unent 
only provides an initial minimum 
baseline program from which operalms 
may deviate. Therefore, the MRB is not 
a substitute for the mandatory actions 
required by AD’s. The unsafe condition 
th^ is the subject of this AD action is 
equally as likely to occur on Model 1X>- 
9-80 series airplanes and Model MD-88 
airplanes as on Model DC-9 series 
airplanes. In light of this, the FAA has 
determined that the applicability of this 
AD action to Model DG-9-80 s^es 
airplanes and Model MD-83 airplanes is 
not only appropriate, but warranted as 
well. 

One commenter suggests that tho rule 
be revised either to include a definition 
of **Level 1, 2, and 3 corrosion,** cu to 
reference the definitions for these terms 
that are contained in Section 1 of the 
Document. The FAA concurs that some 
definition of these terms would be 
helpful to afiected operators. 
Accordingly, the FAA has revised the 
final rule to referenc^e the Document for 
appropriate definitions of the three 
levels of corrosion. 

One commenter notes that the 
proposed AD includes a great deal of 
detailed information regarding program 
implementation, task requirements, 
reporting etc., much of which is already 
incIudedTin the Document. Since the 


Document has bemi reviewed and 
approved by the FAA, it would seem 
reasonable to allow affected operators to 
follow the details and spedfica in tlm 
Document, rather than by mandating 
such details by AD. The commenter 
states that this would allow minor 
variations and changes to be made to the 
details and specifics in the Document, 
without having to re-issue the AD. The 
FAA does not agree. This AD mandates 
inspection and reporting lequiremenu 
beyond those that are specined in the 
Document because the FAA has 
determined that they are necessary in 
order to ensure that adequate corrosiao 
prevention and control prooBrns are 
established and maintainedTAny 
variations in the program specifics that 
appear in future revirions to the 
Document can be addressed under the 
provisions of j^agraph (h) of the final 
rule, which relates to approval of 
requests for the use of alternative 
methods of compliance or for the 
adjustment of compliance times. 

Another commenter requests that the 
proposal be revised to indude the 
information that was previously 
contained in a Note t^t appeal in 
paragrai^ (a) of the original notice 
this action. Thai Note tofbnned the 
public that all strxicture found corroded 
or cracked is required to be addressed 
in accordance with FAR part 43. The 
commenter considers that this Note 
allows affected operators more 
flexibility in permrming necessary 
maintenance than the l^e substituted 
in the supplemental notice. The 
commenter believes that the 
**substituted Note,*’ which defines a 
^'ccHTosion task*’ to include repairs and 
follow-on actiona specified in the 
Document, is too confining and may 
have a serious impact on opmetors If it 
is interpreted strictly. The FAA does not 
concur. The purpose of the Note that 
appears in the supplemental notice (and 
in this final rule) is to provide better 
guidance as to the necessary corrective 
action to be taken when discrepancies 
are found. The Note is strictly 
informational in nature and is intended 
to emphasize the importance of these 
corrective actions; however, it does not 
limit operators to only those corrective 
actions referred to in the Document. 

Another commenter requests that the 
Note appearing in proposed paragraph 
(a), which defies a ‘‘corrosion task,” bo 
revised to delete the specific reference 
to ‘‘repairs.** The proposed Note states, 
“A corrosion task, as defined in Section 
4 of the Document, includes 
inspections; corrective action, including 
repairs, under identified circumstances; 
♦ • * ** The commenter states that 

section 4 of the Document only 
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references repairs in accordance with 
approved methods, and directs 
operators to contact McDonnell Douglas 
if no repair is available. The FAA does 
not consider that a revision to this Note 
is necessary. Although section 4 of the 
Document does not include specific 
repair methodology, it does refer the 
operator to acceptable sources of repair 
methods. As stated previously, the 
purpose of the Note is to provide 
information and better guidance as to 
the necessary corrective action to be 
taken when discrepancies are found. 

One commenter su^ests that the Note 
in proposed paragrapn (a), that concerns 
non'destructive inspection (NDI) 
methods, should be revised. The 
proposed Note states, ‘‘Where non¬ 
destructive inspection (NDI) methods 
are employed, in accordance with 
section 4 of the Document, the 
standards and procedures used must be 
acceptable to the Administrator in 
accordance with FAR Section 43.13.“ 

The commenter suggests that the 
reference to section 4 of the Document 
be deleted. The commenter gives no 
reason for this change, however. The 
FAA does not concur. Section 4 of the 
Document contains definitions of the 
corrosion tasks, which include 
inspection procedures; therefore, the 
reference to section 4 is appropriate. 

One commenter requests that 
proposed paragraphs (a)(l)(ii) and 
(a)(l)(iii) he revis^ by adding the 
phrase “(implementation period)'* after 
the term “R interval.** The commenter 
suggests that the addition of this phrase 
would better define “R interval** and 
would clarify the minimum rate 
requirement. The FAA does not concur. 
The commenter's suggestion would 
introduce a new phrase that is not 
defined in either the AD or the 
referenced Document. The FAA 
considers that the addition of such a 
terra may create confusion among 
affected operators. 

One commenter requests clarification 
of the intent of proposed paragraph 
(a)(l)(iv), which states that performance 
of the initial tasks by each operator must 
occur at a minimum rate equivalent to 
one airplane per year. The commenter 
states that it appears that the paragraph 
only addresses airplanes that nave 
already exceeded the implementation 
age (lA), and does not define the period 
over which the one-airplane-per-year 
rate applies. The commenter asks for 
clarification as to whether this 
paragraph is meant to apply only to the 
older** airplanes (those that have 
exceeded lA or those that are 20 years 
or older), or to all airplanes (including 
raose that have not reached the lA). The 
AA concurs that clarification is 


necessary. The FAA notes that the 
applicability of paragraph (a)(l)(iv) 
specifically includes all airplanes, and 
is not limited only to older airplanes. 
The Document specifies the lA for each 
airplane area ana not for the airplane 
itself. It is important to note that the lA 
for different areas range from one to 20 
years. The FAA has determined that the 
rate applies to the fleet as it exists one 
year after the effective date of the AD 
and that the “timeperiod** would vary 
among operators. Ine implementation 
rate applies until all initial tasks on all 
airplanes in the operator's fleet have 
been accomplished. For any airplane 
placed into service after that point in 
time, paragraph (f) would apply. Since 
newly produced airplanes would not 
have b^n maintained in accordance 
with the AD, paragraph (f)(2) would 
apply to those airplanes. It is the intent 
of this AD to ensure that all airplanes 
enter into a corrosion prevention and 
control program. The final rule has been 
revised to incorporate a Note in 
paragraph (a) to advise operators that 
the FAA will consider requests for 
adjustment to the compliance times. 
Operators may apply for alternative 
methods of compliance with this rule 
under the provisions of paragraph (h); 
such requests will be evaluated by the 
FAA on a case-by-case basis. 

One commenter requests an 
explanation as to the differences 
between proposed paragraphs (a) and 
(b). The commenter asl^ for clarification 
as to the intent of each paragraph. The 
FAA responds to this request by noting 
that the preamble to the supplemental 
notice went into great detafi as to the 
differences in the intent of these 
para^aphs. In very basic terms, the 
requirements of both paraCTaphs (insofar 
as the actual actions mat the operators 
will perform in addressing corrosion) 
are similar. However, paragraph (a) of 
the final rule is worded to provide for 
accomplishment of the corrosion tasks 
specified in the referenced Document; 
the intent of this paragraph is to address 
those operators that are not operating 
under an FAA-approved maintenance/ 
inspection program. Paragraph (b) 
provides an alternative method of 
compliance to those operators that 
operate under such a program; this 
alternative procedure allows these 
operators to revise their FAA-approved 
maintenance/inspection programs to 
include a schedule for the corrosion 
tasks. 

Another commenter requests that 
proposed paragraph (b) be revised to 
cleurify its intent. The commenter 
contends that, as it is proposed, the 
paragraph implies that the requirements 
are applicable only to airplanes that 


have already exceeded the lA. If this is 
not the intent of the paragraph, the 
commenter requests that the compliance 
terms be revis^ to state, “* * * Prior 
to one year after the effective date of this 
AD, or the airplane reaching the lA, 
whichever is later." *rhe F/^ does not 
concur. As discussed previously, the 
intent of paragraph (b) is to allow an 
alternative to the requirements of 
paragraph (a) for those operators that 
operate under an FAA-approved 
program. It is not intended to provide 
for a longer compliance time man that 
of paragraph (a). The commenter's 
suggested revision of the compliance 
terms could provide a longer 
compliance time. 

One commenter requests that 
proposed paragraph (b)(1) be revised to 
include specific examples of 
“alternative recordkeeping methods." 
The commenter is concerned that 
affected operators may be confused 
about this terminology without some 
specific definition or example. The FAA 
does not concur. That paragraph is 
constructed so as to be general enough 
to provide operators with the option to 
develop and implement recordkeeping 
methods that are suitable for meeting 
their unique needs. The FAA has 
determined that listing specific methods 
would be inappropriate and impractical. 
The FAA will consider the approval of 
alternative recordkeeping methods on a 
case-by-case basis. 

Another commenter suggests that 
proposed paragraph (b)(2) be revised to 
include a statement to in^cate that the 
FAA will not normally allow extensions 
of the “R interval" in areas where Level 
1 corrosion is already occurring. The 
commenter states that, since the FAA 
has indicated in previous actions that 
this is its “policy,** to include this 
statement in the final rule may save 
time and effort both for the operators as 
well as for the FAA. The FAA does not 
concur. All requests for extensions to 
the “R interval" will be reviewed on an 
individual basis. If a request has 
substantiating data to support it, the 
FAA may consider granting such an 
extension. 

One commenter requests that 
proposed paragraph (c) be revised to 
clarify the compliance time. As it was 
proposed, that paragraph states that, to 
accommodate unanticipated scheduling 
requirements, it is acceptable for an “R 
interval" to be increased by up to 10%, 
but not to exceed six months, and that 
the FAA must be informed, in writing, 
of any such extension within 30 days. 
However, the commenter asks for 
clarification as to when the 30 days 
begins or ends, *rhe FAA concurs that 
clarification is necessary. Paragraph (c) 
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of the final rule has been revised to state 
that the FAA must be inlormed within 
30 days afi«r sudi adjustment of the 
schedule. 

One commenter contends that the 
proposed requirement of paragraph 
(d)(1) to complete the corrosion task in 
the affected area on the remainder of the 
operator’s Model DC-9 fleet vrithin 
seven days of the original finding will 
present an overbearing economic 
burden on operators of these airplanes. 
Curators having larse fleets of these 
airplanes will likely m forced to around 
a large number of airplanes in order to 
comply with this requirement. The FAA 
does not concur. It must be made clear 
that the 7-day compliance time 
commences upon tne determination that 
Level 3 corrosion exists. The FAA 
recognizes that a certain amount of time 
may pass in order to properly analyze a 
corrosion finding and determine t^ it 
is definitely Level 3. After such a 
determination is made, the operator has 
seven days to either (1) perform 
corrosion tasks in the same area on the 
remainder of its fleet, (2) submit to the 
FAA a proposed schedule far 
performing the corrosion task in that 
area on the remainder of the fleet, or (3) 
submit data substantiating that the 
corrosion was an isolated incident, hi 
light of the fact that Level 3 corrosion 
is recognized as being a potentially 
urgent airworthiness concern, 
immediate action taken to correct it is 
warranted. The FAA considers that the 
safety implications of Level 3 corrosion 
lustily a timely response. 

One commenter reouests clarification 
of paragraph (dMl)» wnich concerns 
actions to be taken when Level 3 
corrosion is determined to exist. It 
appears to this commenter that the 
requirements of subparagraphs (dKl)(i) 
and (d)(l)(ii), are identic^. The FAA 
notes that the two referenced 
subparagraphs provide two difierent 
optional actions; they are not identical. 
Paragraph (d)(l)(i) requires that the 
operator submit a report to the FAA of 
the determination of Level 3 cmrosion, 
and complete the corrosion task in the 
afiected areas on all Model DG-9 series 
airplanes in the operator’s fleet. As an 
alternative, paragraph (d)(l)(ii) requires 
that, upon determining that Lc^el 3 
corrosion exists, an operator either 
submit a proposed schedule for 
performing the corrosion tasks in the 
affected areas on the remaining Model 
DC-9 series airplanes in the operator’s 
fleet to ensure tnat any other Level 3 
corrosicm is detected in a timely 
manner, along with substantiating data 
for that schedule; or submit data to 
substantiate that the Level 3 corrosion 
found was an isolated occurrence. 


One commenter requests that 
paragraph (e) of the proposal be revised 
to be consistent vrith AD 90-25-05, 
Amendment 39-6790 (55 FR 49268, 
November 27,1990), which mandated a 
similar corrosion prevention and control 
program for Boeii^ Model 747 series 
airplanes. Paragraph (e) of the proposal 
would require that, if corrosion findings 
are deten^ed to exceed Level 1, a 
means approved by the FAA must be 
implemented to reduce future findings 
of corrosion in that area to Level 1 or 
better. However, AD 90-25-05 requires 
that, if corrosion is fcnmd that exceeds 
Level 1, the operator must review its 
corrosion control program and 
implement an FAA-approved means to 
reduce corrosion to L^el 1 or better, the 
operator’s FAA-approved maintenance 
program must then be revised to 
incorporate the approved corrective 
action. The commenter considers that it 
is more appropriate for operators 
themselves tobe allowea to evaluate 
whether corrective action is necessary 
or not, as is permitted by AD 90-25-05. 
The FAA does not concur with the 
commenter’s request This new AD 
action is meant to address a worldwide 
system for preventing unsafe levels of 
corrosion. The requirements of 
paragraph (e) of the proposal difier from 
those of AD 90-25-05 specifically in 
order to provide an alternative for 
airplanes that are not operated under an 
FAA-approved maintenance program. 
Under the provisions of this paragraph, 
if an operator concludes that no action 
is necessary to reduce future findings of 
corrosion to Level 1 or better, data to 
substantiate that position can be 
submitted for FAA approval. 

Another commenter requests that the 
proposal be reformatted to move 
paragraph (e) before paragraph (d). The 
commenter states that there is, **too 
much emphasis on Level 3 corrosion,” 
in both the preamble to the 
supplemental notice and the proposal 
itself. The general impression given is 
that only I^el 3 corrosion is a ^real” 
airworlMness concern. However, the 
commenter states that the primary 
objective of the corrosion prevention 
and control program is to prevent or 
control ccMT^on to levels that would 
not jeopardize continuing airworthiness, 
even if other forms of damage, such as 
fetigue cracking, occur. This is defined 
by proposed paragraph (e) and, for this 
reason, the commenter suggests that it 
be moved ahead of paragraph (d) to 
emphasize its importance. The FAA 
disagrees that reformatting the rule 
would serve any ptupose. The FAA 
considers the emphasis on Level 3 
corrosion to be appropriate; Level 3 


corrosion is a potentially urgent 
airworthiness concern tW requires 
ious acticm. 

r commenter requests that the Nolii 


in proposed paragraph (d) be revised to 
delete the word ’’potentially” from the 
phrase”* * * Level 3 corrosion (i.e., 
which is determined to be a potentially 
urgent airworthiness concern requirins 
e^qpeditious action) * * •”The 
commentmr states that the term 
’’potentially” is no longer part of the 
Level 3 coii^on definition. *lhe FAA 
does not ccmcnir. Section 1 of the 
Document defines Level 3 corrosion as, 
”corro8ion whidi is determined to be a 
potential airworthiness concern 
reouiring expeditious action.” 

Anothw commenter requests 
clarificaticm of the p<ntion of the 
preamble to the supplemental notice 
that explained the proposed 
requirements of paragraph (e). *rhe 
commmitw suggests &at it be made 
clear that, with regard to paragraph (e), 
if corrosion found to exc^ Level 1 is 
not considered representative of an 
operator’s fleet, then no further 
corrective action may be necessary. The 
preamble indicated that no further 
corrective acrtion may be necessary, 
’’since a means to reduce corrosion to 
Level 1 or better will have already been 
implemented in the operator’s program 
in accordance with proposed paragraph 
(d).” However, this commenter contends 
that the preamble was misleading in 
that it implied that all ’’unique” 
corrosion events will be handled as 
though they are Level 3 corrosion. The 
FAA agrees that some clarification is 
necessary. The FAA did not intend to 
create confusion by giving a scenario in 
which the unique corrosion event 
happens to be Level 3. It would have 
been more appropriate to state that, ’’if 
corrosion found is not considered 
representative of an operator’s fleet, 
since a means to reduce corrosion to 
Level 1 or better will have already been 
implemented in the operator’s program 
in accordance with paragraphs (a) or 
(b).” 

One commenter requests that 
proposed paragraph (f)(1) be revised to 
include a statement to allow a new 
operatOT of an airplane that has been 
maintained in accordance with the AD 
to obtain FAA approval of a schedule 
for acc(Hnplishing the first corrosion 
task for eadi area of that airplane. The 
commenter asserts that this change 
would relieve operators from having to 
obtain approval of adjustments to the 
compliance time of this paragraph 
through the alternative method of 
compliance process. The proposal 
would requira the first taA for each ares 
to bo performed in accordance with the 
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new op6rator*8 sdiedule or in 
accordance with the previous operator’s 
schedule, whichevw would result in 
earHer accomplishmoit of the task. The 
FAA does not concur. Whether the 
operator elects to comply with 
paragraph (a) or (b), ail corrosion 
prevention and control programs must 
include the tasks defined in the 
Document. Since corrosion is not 
predictable and is dependent on the 
operating enviromnent, the FAA 
considers it important for the operator 
to determine the most conservative 
s^edule for accomplishing the 
corrosion tasks. 

One commenter requests that 
proposed paragraphs (f)(1) and (0(2) be 
revised to delete Uie reference to, 

* * the first corrosion task for each 
area to be performed by the new 
operator.” The Document does not 
define a "’first corrosion task” for each 
area. There may be multiple inspections 
required for airplanes that have or have 
not been maintained in accordance with 
the AD. The commenter considers that 
the paragraphs would be clearer if the 
subject phrase wore changed to, ”* * • 
the corrosion tasks for ea^ area * ♦ 

The FAA does not concur that such a 
change is necessary, but does consider 
that some clarification is needed. The 
intent of the phrase "‘first corrosion 
task” Is to mean, “the first time a 
corrosion task is to be accomplished for 
each area ^ the new operator.” 

The hnairule has been revised by 
assigning a numerical designator to each 
of the Notes that appear throughout the 
rule. 


Paragraph (h) of the final rule has 
)een revised to clarify the procedure for 
^questing alternative methods of 
Mpliance with this AD. 

Alter careful review of the available 
iata, including the comments noted 
ibove, the FAA has determined that air 
safety and the public interest require the 
“idoption of the rule with the changes 
previously described. The FAA has 
leterrained that these changes will 
leilher increase the economic burden 
)n My operator nor increase the scope 
jftheAD. 

There are approximately 1.655 Model 
^ series airplanes, including Model 
series airplanes. Model MD-88 
^ (military) airplanes. 
|ime^f 0 cted design in the worldwide 
The FAA estimates that 1,016 

f be affected 

y thia^^. It will take approximately 
^ work hours per area to accomplish 
te inspections of each of the 99 areas 
fliied out in the McDonnell Douglas 

The average labor cost is $55 
ork hour. The total cost to inspect 

n fllrr\ln«%A. I.._u_. ■» . . _^120 


Based cm these figures, the total cost 
impact of the AD on U.S. opwators for 
the estimated 6-yeap average inspection 
cycle is $86,513,920. This total cost 
figure assumes that no operator has yet 
a(xx)mpli8hed the requirements of this 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
naticmal government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
acxxirdance with Execnitive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed abcn^, I 
crertify that this acjtion (1) is not a “major 
rule” under Executive O^er 12291; (2) 
is not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, Febru^ 26.1979); and (3) 
will not have a signifiamt economic 
impact, positive or negative, on a 
substanfial number of small entities 
under the criteria of the Regulatory 
Flexibility Act A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docdtet at the location provided under 
the caption “ADDRESSES.” 

List of Subjects in 14 CFR Part 39 

Air transpcotation. Aircraft, Aviation 
safety, Incorporation by reference, 

Safety, 

Adoption of the Amendment 

Accordingly, pursuant to the 
authority delected to me by the 
Administrator, the Federal Aviation 
Administration amends 14 CFR part 39 
of the Federal Aviation Regulations as 
follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authorhy: 49 U.SC. App. 1354(a). 1421 
and 1423; 49 U.S.C lOSfg); and 14 CFR 
11.89. 

$39.13 (Amended] 

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 

92- 22 ^-Oa. McDonnell Doitglas: Amendment 
39^94. Docket Na 99-NM-^166-AD. 
ApplicMlity: Ah Model DOS series 
airplanes, induding Model DC-9^ series 
airplanes. Model MD-SS airplanes, and C>9 
(military) airplanes, certificated in any 
category. 


CkunpHonce: Required as indicated, unless 
accomplished previously. 

Note 1: This AD referencef McDonnell 
Douglas Document Number MDC1C4606, 
“D&-9/MD-ao Corrosion Preve n tion and 
Control Document.*^ Revision 1, dated 
December 1990 (hminafier reSsned to as 
“the Document*^, for corrosion tasks, 
definitions of corrosion levels, oompllanoe 
times, and reporting requirements. In 
addition, this AD spedfiet inspection and 
reportina requirements beycmd those 
induded In the Document Where there are 
difierences between the AD and the 
Document, the AD prevails. 

Note 2: As used throughout this AD. the 
term **the FAA“ is defined difierently for 
different operators, as follows: For those 
operators oompl 3 dng with paragraph (a) of 
this AD, “the PAA“ is defined as “the 
Manager of the Los Angeles Aircraft 
Certificatioo Office (AGO).“ For those 
operators operating under Federal Aviation 
Regulation (FAR) part 121 or 129, and 
complying with paragraph (b) of this AD, 

“the FAA“ is defined as “the cognbsant 
Prlttdpal Maintenance Inspects (PM1).“ For 
those operators operating under PAR part 91 
or 125, and complying with paragraph (b) of 
this AD. “the FAA“ is defined as “the 
cognizant Maintenance Inspector at the 
appropriate FAA Flight Standards officow” 
Note 3: Throughout this AD, the term 
“Model is used to refer to ail 

McDonnell Douglas Model DC-9 series 
airplanes, including Model DO9-80 series 
airplanes. Model MD-Sd airplaiMs. and C-9 
(Military) airplanes. 

To preclude structural taihiie due to 
corrosion, accomplish the following; 

(a) Except as provided in paragraph (b) of 
this AD. complete each of the corrosion tasks 
specified in section 4 of the Document in 
accordance with the procedures of ffie 
Document, and the schedule specified in 
paragraphs (aXD and (aX2) of this AU 
Note 4 : A “oorrosioii task,” as defined In 
section 4 of the Document, includes 
insp>ections; procedures for a corrective 
action, including repairs, under identified 
circumstances; application of corroskm 
inhibitors; and other fofiow-oo actions. 

Note 9: Corrosion tasks completed in 
accordance with the Document before the 
effective date of this AD may be credited for 
compliance with the initial OHrosion task 
requirements of paragraph (aKl) of this AD. 

Note 6: Where non-destructive inspectian 
(NDI) methods are employed. In accordance 
with section 4 of the Document, the 
standards and procedures used must be 
acceptable to the Administrator in 
accordance with FAR $ 43.13. 

(1) Complete the initial corrosion task of 
each “corrosion inspection area” defoed in 
section 4 of the Domunent as follows: 

(i) For aircraft areas that have not yet 
reached the “implementation age” (lA) as of 
one year after the effective date oOhiB AD, 
initial compliance must occur no lat^ than 
the lA phis the repeat (R) intervaL 

(ii) For aircraft areas that have exceeded 
the lA as of one year after the effective date 
of this AD, initial compliance must occur 
within the R interval for the area, measured 
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from a date one year after the effective date 
of this AD, 

(iii) For airplanes that are 20 years old or 
older as of one year after the e^x^tive date 
of this AD, initial compliance must occur for 
all areas within one R Interval, or within six 
years, measured from a date one year after 
the effective date of this AD, whichever 
occurs first 

(iv) In all cases, accomplishment of the 
initid tasks by each operator must occur at 
a minimum rate equivalent to one airplane 
per year, beginning one year after the 
effective date of this AD, 

Note 7: This minimum rate requirement 
may cause an undiie hardship on some small 
operators. In those circumstances, requests 
for adjustments to the implementation rate 
will be evaluated on a case-by-case basts 
under the provisions of p>aragraph (h) of this 
AD. 

(2) Repeat each corrosion task at a time 
interval not to exceed the R interval specified 
in the Document for that task. 

(b) As an alternative to the requirements of 
paragraph (a) of this AD: Prior to one year 
after the effective date of this AD, revise the 
FAA-approved maintenance/inspection 
program to include the corrosion prevention 
and control program specified in the 
Document; or to include an equivalent 
program that Is approved by the FAA. In all 
cases, the initial corrosion task for each 
“corrosion inspection area“ must be 
completed in accordance with the 
compliance schedule specified in paragraph 

(a) (1) of this AD. 

(1) Any operator complying with paragraph 

(b) of this AD may use an alternative 
recordkeeping method to that otherwise 
required by FAR § 91.417 or § 121.380 for the 
actions required by this AD, provided it is 
approved by the FAA and is included in a 
revision to the FAA-approved maintenance/ 
inspection program. 

(2) Subsequent to the accomplishment of 
the initial corrosion task, extensions of R 
intervals specified in the Document must be 
approved by the FAA. 

(c) To accommodate unanticipated 
scheduling requirements, it is acceptable for 
an R interval to be increased by up to 10%, 
but not to exceed 6 months. The FAA must 
be informed, in writing, of any such 
extension within 30 days after such 
adjustment of the schedule. 

Note 8: Notwithstanding section 2.1, 
paragraph 14, of the Document, any 
extensions to an lA must be approved in 
accordance with paragraph (h) of this AD. 

(d) (1) If, as a result of any inspection 
conducted in accordance with paragraphs (a) 
or (b) of this AD, Level 3 corrosion is 
determined to exfst in any area, accomplish 
either paragraph (d)(l)(i) or (d)(l)(ii) within 
7 days after such determination: 

(i) Submit a report of that determination to 
the FAA and complete the corrosion task in 
the affected areas on all Model DC-9 series 
airplanes in the operator's fleet; or 

(ii) Submit to the FAA for approval one of 
the following: 

(A) A proposed schedule for performing 
the corrosion tasks in the affected areas on 
the remaining Model DG-9 series airplanes in 


the operator's fleet, which is adequate to 
ensure that any other Level 3 corrosion is 
detected in a timely manner, along with 
substantiating data for that schedule; or 

(B) Data substantiating that the Level 3 
corrosion found is an isolated occurrence. 

Note 8: Notwithstanding the provisions of 
Section 1 of the Document which would 
permit corrosion which otherwise meets the 
definition of Level 3 corrosion (Le., which is 
determined to be a potentially urgent 
airworthiness concern requiring expeditious 
action) to be treated as Level 1 if the operator 
finds that iL "can be attributed to an event 
not typical of the operator's usage of other 
airplanes in the same fleet,** this paragraph 
requires that data substantiating any such 
ftnding be submitted to the FAA for 
approval. 

(2) The FAA may Impose schedules other 
than those proposed, upon finding that such 
changes are necessary to ensure that any 
other Level 3 corrosion is detected in a 
timely manner. 

(3) Within the time schedule approved 
under paragraph (dKl) or (d)(2) of this AD, 
accomplish the corrosion tasks in the affected 
areas of the remaining Model DG-9 series 
airplanes in the operator's fleet 

(e) If, as a result of any inspection after the 
initial inspection conducted in accordance 
with paragraph (a) or (b) of this AD, it is 
determine that corrosion findings exceed 
Level 1 in any area, within 60 days after such 
determination a means approved by the FAA 
must be implemented to reduce future 
findings of corrosion in that area to Level 1 
or better. 

(f) Before any operator places into service 
any airplane subject to the requirements of 
this AD, a schedule for the accomplishment 
of corrosion tasks required by this AD must 
be established in accordance with paragraph 
(f)(1) or (0(2) of this AD, as applicable: 

(t) For airplanes previously maintained in 
accordance with this AD, the first corrosion 
task in each area to be performed by the new 
operator must be accomplished in 
accordance with the previous operator's 
schedule or with the new operator's 
schedule, whichever would result in the 
earlier accomplishment date for that task. 
After each corrosion task has been performed 
once, each subsequent task must be 
performed in accordance with the new 
operator's schedule. 

(2) For airplanes that have not been 
previously maintained in accordance with 
this AD, the first corrosion task for each area 
to be performed by the new operator must be 
accomplished prior to further flight or in 
accordance with a schedule approved by the 
FAA. 

(g) Reports of Level 2 and Level 3 corrosion 
must be submitted at least quarterly to 
McDonnell Douglas Corporation in 
accordance with section 5 of the Document. 

Note 10: Reporting of Level 2 and Level 3 
corrosion found as a result of any 
opportunity inspections is highly desirable. 

(h) An alternative method of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may be 
used when approved by the Manager, Los 
Angeles Aircraft Certification Office (ACO), 
FAA, Transport Airplane Directorate. 


Operators shall submit their requests through 
the cognizant Maintenance Inspector at the 
appropriate FAA Flight Stand^ds office, 
who may concur or comment and then send 
it to the Manager, Los Angeles ACO. 

Note 11: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Los Angeles AGO. 

(i) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to comply 
with the requirements of this AD. 

(j) Reports of corrosion inspection results 
required by this AD have been approved by 
the Office of Management and Budget (0MB) 
under the provisions of the Paperwork 
Reduction Act of 1980 (44 U.S.C 3501 et 
seq.) and have been assigned OMB Control 
Number 2120-0056, 

(k) The completion of the corrosion tasks 
shall be done in accordance with McDonnell 
Douglas Document Number MDC K4606, 
“DG^/MD-SO Corrosion Prevention and 
Control Document," Revision 1, dated 
December 1990, which contains the 
following list of effective pages: 


Paoe num¬ 
ber 

Revision level 
indicated on 
page 

Date Indicated or^ 
page 

Title Page . 

Unmail^ed. 

April 1990. 

Preface_ 

1 . 

December 1990. 

SUM 1 of 1 

1 . 

December 1990. 

A thru C .... 

1 . 

DecerT>ber 1990. 

TC-1 . 

1 ... 

December 1990. 

1 thfu H ..... 

Original. 

Agin 1990. 

1-1-1 thru 

1 . 

December 1990. 

1-1-2. 



2-1-1 thru 

1 . 

December 1990. 

2-1-3. 



2- 1-4 . 

3- 1-1 . 

Ofi(^nal .. 

Originai .. 

April 1990. 

April 1990. 

3-1-2 

1 . 

December 1990. 

3-2-1 

1 ,. 

December 1990. 

4-1-1 .. 

1 ,. 

December 1990. 

4-2-1 thru 

1 .. 

December 1990. 

4-2-2. 

Originaj . 


4-2-3 . 

April 1990. 

4-3-1 ItMU 

1 . 

December 1990. 

4-3-2. 



4-4-1 

1 . 

December 1990. 

4-4-2 ....... 

Original. 

April 1990. 

4-5-1 thru 

Original. 

April 1990. 

4-6-2. 



4-6-1 thru 

Original. 

April 1990. 

4-6-10. 



4-7-1 . 

Original. 

April 1990. 

4-7-2 thru 

1 ... 

December 1090. 

4-7-4. 



4-7-5 thru 

Original. 

April 1990. 

4-7-13. 



4^7-14 . 

1 . 

December 1990. 

4-7-15 

Original. 

April 1990. 

thru 4- 
5-16. 



5-1-1 

1 . 

December 1900 

s-i-2mfu 

Ofigir^ . 

Apfk 1990. 

5-1-3, 



6-1-1 . 

6-2-1 thru 

Original. 

Original. 

April 1990. 

April 1990. 

6-2-6. 


December 1990. 

A-1-1 thru 

1 . 

A-1-11. 


December 1990. 

B-1-1 

1 . 

0 mru «) .... 

(Rerrwved). 

Undated. 

SI 

Unmarited. 

(»v) . 

vthnjvl .... 

(Ramoved). 

Unmarked. 

Undated. 

1 .. 

Unmarked. 

Undated. 

(2). 

(Removed). 
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PaoB num¬ 
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Revteloe leval 
incBcaledoo 
page 

DMa kKflcatad on 

aihwIT-. 

Unmarked_ 

Undated. 

(18) 

tgiKiuSt . 

(Removed)_ 

Unmarked_ 

UndaiedL 

(82)....™ 
63 thru 86. 

(Removed)...... 

Unmarked....... 

Urvlated 

OH — 

1 _ 

December t9S0. 

02-1 thru 


December 1990 

02-14. 



03-1 that 

1 ..................... 

December 1990 

03-4. 



04-1 Swi 

t 

December 1990. 

04-2. 



OH- 

1 _ 

December 1990 

02-1 thru 

t T-,-,,rrrrrr-rT,T--i- 

December 1990 

0 - 2 -a 



0^1 Ihw 

t _ 

December 1990. 

08-2. 



OlthfU 

t 1-111., 

December 1990 

G4. 




This incorporation by reference was 
approved by the Director of the Federal 
Re^ster in a ccord ance with 5 U.S.C 
552(8) and 1 CFR part 51. Copies may 
be obtained from McDonnell Douglas 
Corporation^ P.O. Box 1771, Long 
Beach, California 90846-0001,^ 

Attention: Business Unit Manager, 
Technical Publications, Cl-HDR (54- 
60). (Copies may be inspected at tlm 
FAA, Transport Airplane Directorate, 
1601 Lind Avenue, SW., Renton, 
Washington; or at the Los Angeles 
Aircraft Certification Office, FAA, 
Transport Airplane Directorate, 3229 
East Spring Street, Long Beach, 

California; or at the Office of the Federal 
Register, 800 North Capitol Street, NW., 
suite 700, Washington, DC 

(1) This amendment becomes effective 
onjanuary 12,1993. 

Issued in Renton, Washington, on October 
1,1992. 

Darrell M. Pederson, 

A(^gMQnag9F, Transport Airpkme 
Directorate, Aiicraft Certification Service. 

(FRDoc. 92-29670 Filed 12-7-92; 8;45 am) 

MIWG COOC 4910-IS-M 


14 CFR Part 39 

Pocket No. 90-WM-167-AD; Amendment 
3M395; AO 92-22-091 

AlrwortWnese Directives; McDonnell 
Douglas Model DC-10 Series Airplanes 

AGENCY: Federal Aviation 
Administration, DOT. 

ACTION: Final rule. 

4DMMARY: This amendment adopts a 
Dew airworthiness directive (AD), 
applicable to all McDonnell Donbas 
Model DC-10 series airplanes, that 
Quires the implementation of a 
corrosion prevention and control 


program either by the accomplishment 
of specific corrosion tasks or by revising 
the FAA-apjxroved maintenance 
program to include such a progrsni. 

This amendment Is prompted by reports 
of incidents involving fatigue cracking 
and corrosion in transport category 
airplanes; these incidents have 
Jeopardized the airworthiness of the 
affected airplanes. The actions specified 
by this AD are intexMied to prevent 
degradation of the structural capaUHties 
of the affected airplanes. 

DATES: Effective January 12,1993. 

The incorporation by refeuence of 
certain publications llMed in the 
regulations is approved by the Director 
of the Federal Register as of January 12, 
1993. 

ADDRESSES: The service information 
referenced in this AD may be obtained 
from McDonnell Douglas Corporation, 
P.O. Box 1771, Long Beach, California 
90846-0001, Attention: Business Unit 
Manager, Technical Publications, Cl— 
HDR (54-60). This information may be 
examined at the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, Rules Docket, 

1601 Lind Avenue, SW., Renton, 
Washington; or at the Los Angeles 
Aircraft Certification Office, FAA, 
Transport Airplane DirectcHrate, 3229 
East Spring Street, Long Beach, 
California; or at the Offi€:e of the Federal 
Register, 800 North Capitol Street. NW., 
suite 700, Washington, DC 

FOR FURTHER INFORMATION COKTACT: Ms. 
Maureen Moreland, Aerospace 
Engineer, Airframe Brandi, ANM-120L, 
Los Angeles Aircraft Certification 
Office, FAA, Transport Airplane 
Directorate, 3229 East Spring Street, 

Long Beach, California 90806-2425; 
telephone (310) 988-5238; fax (310) 
988-5210. 

SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations (FAR) to indude 
an airworthiness directive (AD), 
applicable to all McDonnell Douglas 
Model DC-10 series airplanes, was 
published as a supplemental notice of 
proposed rulemaking (NPRM) in the 
Federal Register on June 9,1992 (57 FR 
24395). (A correction of the proposal 
was published in the Federal Register 
on June 30,1992 (57 FR 29120).) That 
action proposed to require either the 
accomplisnment of specific corrosion 
tasks, or a revision of the FAA-approved 
maintenance/inspection program to 
include a corrosion prevention and 
control program. 

Interested persons have been afforded 
an opportunity to partidpate in the 
making of this amendment Due 


consideration has been given to the 
commits received. 

The supplmnental NPRM was 
published simultaneously with similar 
notices on this subject relating to 
McDonnell Doiiglas Model DC-6 and 
IX>-0/DC-^-8O series airplanes. The 
comments received in response to all 
three supplemental NPRM's were 
similar; however, in some came, 
commoits were submitted with respect 
to one mcxlel and not the others. 
Nevertheless, because the content of 
some of the comments and the FAA*s 
responses to those comments are general 
in nature, they may be helpful in 
providing additional guidance in 
imderstanding the FAA*s intent in this 
action. Accorffingly, all of these general 
comments and tlm FAA *8 responses are 
discussed In the preamble of e^ch at 
the final rules re^ihing frcxm those 
supplemental NPRM's. 

^veral commentm support the 
pr^osed rule. 

Cme commenter requests that the FAA 
delay the issuance of the final rule to 
this action until an ^industry 
subcommittee"' has had a chance to 
review the final planned actions. Since 
the final rule may incorporate 
simificant changes based on comments 
siibmitted to the proposal, this 
commenter considers that the affected 
industry should have additional time to 
comment on them. The FAA does not 
concur with the recmest to delay 
issuance of the final rule. As is 
discussed in detail below, the final rule 
contains no significant changes from 
what was propicsed. However, if it had 
been determined that addltioi^ 
significant changes to the proposal were 
necessary, the FAA would have 
provided notice and opportunity to 
prior public comment (as is required 
under the provisions of the 
Administrative Procedure Ac:!). 

One commenter suggests that the rule 
be revised either to include a definition 
of "Level 1,2, and 3 corrosion," or to 
reference the definitions for these terms 
that are contained in Section 1 of the 
McDonnell Douglas Corrosion 
Prevention and (Control Program 
Document ("the Document"). The FAA 
concurs that some definition of these 
terms would be. helpful to affected 
operators. Accordingly, the FAA has 
revised the final rule to reference the 
Document for appropriate definitions of 
the three levels of corrosion. 

One commenter notes that the 
proposed AD includes a grefd deal of 
detailed information regarding program 
implementation, task requirements, 
reporting, etc., much of which is alieady 
included in the Document. Since the 
Document has been reviewed and 













57902 Federal Register / VoL 57» No. 236 / Tuesday, December 8, 1992 / Rules and Regulations 


approved by the FAA, it would seem 
reasonable to allow affected operators to 
follow the details and spedhcs in the 
Document rather than by mandating 
such details by AO. The commenter 
states that this would allow minor 
variations and changes to be made to the 
details and specifics in the Document, 
without having to re-issue the AD. The 
FAA does not agree. This AD mandates 
inspection and reporting requirements 
beyond those that are sp^fied in the 
Document because the FAA has 
determined that they are necessary in 
order to ensure that adequate corrosion 
prevention and control propams are 
established and maintained. Any 
variations in the program specifics that 
appear in future revisions to the 
Document can be addressed under the 
provisions of paragraph (h) of the final 
rule, which relates to approval of 
requests for the use of alternative 
methods of compliance or for the 
adjustment of compliance times. 

Another commenter requests that the 
proposal be revised to include the 
information that was previously 
contained in a Note that appeal^ in 
paragraph (a) of the original notice for 
this action. That Note informed the 
public that all structure found corroded 
or cracked is required to be addressed 
in accordance with FAR part 43. The 
commenter considers that this Note 
allows afiected operators more 
flexibility in performing necessary 
maintenance than the Note substituted 
in the supplemental notice. The 
commenter believes that the 
''substituted Note," which defines a 
"corrosion task" to include repairs and 
follow-on actions specified in the 
Document is too confining and may 
have a serious impact on operators if it 
is interpreted strictly. The FAA does not 
concur. The purpose of the Note that 
appears in the supplemental notice (and 
in this final rule) is to provide better 
guidance as to the necessary corrective 
action to be taken when discrepancies 
are found. The Note is strictly 
informational in nature and is intended 
to emphasize the importance of these 
corrertive actions; however, it does not 
limit operators to only those corrective 
actions referred to in the Document. 

Another commenter requests that the 
Note appearing in propos^ paragraph 
(a), which defines a "corrosion task," be 
revised to delete the specific reference 
to "repairs." The proposed Note states, 
"A corrosion task, as defined in Section 
4 of the Document, includes 
inspections; corrective action, including 
repairs, under identified circumstances; 
• • The commenter states that 
section 4 of the Document only 
references repairs in accordance with 


approved methods, and directs 
operators to contact McDonnell Douglas 
if no repair is available. The FAA does 
not consider that a revision to this Note 
is necessary. Although section 4 of the 
Document does not include specific 
repair methodology, it does refer the 
operator to acceptable sources of repair 
methods. As stated previously, the 
purpose of the Note is to proWde 
information and better guidance as to 
the necessary corrective action to be 
taken when discrepancies are found. 

One commenter suggests that the Note 
in proposed paragraph (a), that concerns 
non-destructive i^pection (NDI) 
methods, should be revised. The 
proposed Note states, "Where non¬ 
destructive inspection (NDI) methods 
are employed, in accordance with 
section 4 of the Document, the 
standards and procedures used must be 
acceptable to the Administrator in 
accordance with FAR section 43.13." 
The commenter suggests that the 
reference to section 4 of the Document 
be deleted. The commenter gives no 
reason for this change, however. The 
FAA does not concur. Section 4 of the 
Document contains definitions of the 
corrosion tasks, which include 
inspection procedures; therefore, the 
reference to section 4 is appropriate. 

One commenter requests that 
proposed paragraphs (a)(l)(ii) and 
(a)(l)(iii) ^ revised by adding the 
phrase "(implementation period)" after 
the term "R interval." The commenter 
suggests that the addition of this phrase 
would better define "R interval" and 
would clarify the minimum rate 
requirement. The FAA does not concur. 
The commenter's suggestion would 
introduce a new phrase that is not 
defined in either the AD or the 
referenced Document. The FAA 
considers that the addition of such a 
term may create confusion among 
affected operators. 

One commenter requests clarification 
of the intent of proposed paragraph 
(a)(l)(iv), which states that performance 
of the initial tasks by each operator must 
occur at a minimum rate equivalent to 
one airplane per year. The commenter 
states that it appears that the paragraph 
only addresses airplanes that have 
alr^dy exceeded the implementation 
age (lA), and does not define the period 
over which the one-airplane-per-year 
rate applies. The commenter asks for 
clarification as to whether this 
paragraph is meant to apply only to the 
"older" airplanes (those that have 
exceeded lA or those that are 20 years 
or older), or to all airplanes (including 
those that have not reached the lA). T^e 
FAA concurs that clarification is 
necessary. The FAA notes that the 


applicability of paragraph (a)(l)(iv) 
specifically includes all airplanes, and 
is not limited only to older airplanes. 
The Ekxniment specifies the lA for each 
airplane area and not for the airplane 
itself. It is important to note that the lA 
for different areas range fiom one to 20 
years. The FAA has determined that the 
rate applies to the fleet as it exists one 
year i^er the effective date of the AD 
and that the "time period" would vary 
among operators. T^e implementation 
rate applies until all initial tasks on all 
airplanes in the operator's fleet have 
been accomplish^. For any airplane 
placed into service after that point in 
time, paragraph (f) would apply. Since 
newly produced airplanes would not 
have bmn maintained in accordance 
with the AD, paragraph (f)(2) would 
apply to those airplanes. It is the intent 
of this AD to ensure that all airplanes 
enter into a corrosion prevention and 
control program. The ^al rule has been 
revised to incorporate a Note in 
paragraph (a) to advise operators that 
the FAA will consider requests for 
adjustment to the compliance times. 
Ol^rators may apply for alternative 
methods of compliance with this rule 
imder the provisions of paragraph (h); 
such requests will be evaluated by the 
FAA on a case-by-case basis. 

One commenter requests an 
explanation as to the differences 
between proposed paragraphs (a) and 
(b). The commenter asks for clarification 
as to the intent of each paragraph. The 
FAA responds to this request by noting 
that the preamble to the supplemental 
notice went into great detail as to the 
differences in the intent of these 
paragraphs. In very basic terms, the 
requirements of both paragraphs (insofar 
as the actual actions that the operators 
will perform in addressing corrosion) 
are similar. However, paragraph (a) of 
the final rule is worded to provide for 
accomplishment of the corrosion tasks 
specified in the referenced Document: 
the intent of this paragraph is to address 
those operators that are not operating 
under an FAA-approved maintenance/ 
inspection program. Paragraph (b) 
provides an alternative method of 
compliance to those operators that 
operate under such a program; this 
alternative procedure allows these 
operators to revise their FAA-approved 
maintenance/inspection programs to 
include a schedule for the corrosion 
tasks. 

Another commenter requests that 
proposed paragraph (b) be revised to 
clarify its intent. The commenter 
contends that, as it is proposed, the 
paragraph implies that the requirements 
are applicable only to airplanes that 
have already exceraed the lA. If this Is 
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not the intent of the paragraph, the 
commenter requests that the compliance 
terms be revisM to state, *** * * Prior 
to one year after the effective date of this 
ad, or the airplane reaching the lA, 
whichever is later.’* The FAA does not 
concur. As discussed previously, the 
intent of paragraph (b) is to allow an 
alternative to the requirements of 
paragraph (a) for those operators who 
operate vmder an FAA-approved 
program. It is not intended to provide 
for a longer compliance time than that 
of paragraph (a). The commenter’s 
suggested revision of the compliance 
terms could provide a longer 
compliance time. 

One commenter requests that 

S osed paragraph (bMl) be revised to 
ide specific examples of 
''alternative recordkeeping methods.” 

The commenter is concerned that 
affected operators may be confused 
about this terminology without some 
specific definition or example. The FAA 
does not concur. That paragraph is 
constructed so as to be general enough 
to provide operators with the option to 
develop and implement recordkeeping 
methods that are suitable for meeting 
their unique needs. The FAA has 
determined that listing specific methods 
would be inappropriate and impractical. 
The FAA will consider the approval of 
alternative recordkeeping m^ods on a 
case-by-case basis. 

Another commenter suggests that 
proposed paragraph (b)(2)M revised to 
include a statement to in^cate that the 


FAA will not normally allow extensions 
of the ”R interval” in areas where Level 
1 corrosion is already occurring. The 
commenter states that, since the FAA 
has indicated in previous actions that 
this is its ’’policy,” to include this 
statement in the final rule may save 
time and effort both for the operators as 
well as for the FAA. The FAA does not 
concur. All requests for extensions to 
the “R interval” will be reviewed on an 
individual basis. If a request has 
substantiating data to support it, the 
FAA may consider granting such an 
extension. 

One commenter requests that 
proposed paragraph (c) be revised to 
clarify the compliance time. As it was 
proposed, that paragraph states that, to 
eccommodate unanticipated scheduling 
requirements, it is acceptable for an ”R 
interval” to be increased by up to 10%, 

♦k exceed six months, and that 
tne FAA must be informed, in writing, 
of any such extension within 30 days. 
However, the conunenter asks for 
^fication as to when the 30 days 
or ends. The FAA concurs that 
a^fi^tion is necessary. Paragraph (c) 

me final rule has been revised to state 


that the FAA must be informed within 
30 days after such adjustment of the 
schedule. 

One commenter contends that the 
proposed requirement of paragraph 
(d)(1) to complete the corrosion task in 
the affected area on the remainder of the 
operator’s Model DOlO fleet wit^ 
seven days of the original finding will 
present an overbearing economic 
burden on operators of these airplanes. 
Operators having large fleets of &e8e 
ahplanes will likely he forced to ground 
a large nunfoer of airplanes in order to 
comply with this requirement. The FAA 
does not concur. It must be made clear 
that the 7>day compliance time 
commences upon tne determination that 
Level 3 corrosion exists. The FAA 
recognizes that a certain amount of time 
may pass in order to properly analyze a 
corrc^on finding and determine that it 
is definitely Level 3. After such a 
determination is made, the operator has 
seven days to either (1) perform 
corrosion tasks in the same area on the 
remainder of its fleet, (2) submit to the 
FAA a proposed schedule for 
performing the corrosion task in that 
area on the remainder of the fleet, or (3) 
submit data substantiating that the 
corrosion was an isolated incident. In 
light of the fact that Level 3 corrosion 
is recognized as being a potentially 
urgent airworthiness concern, 
immediate action taken to correct it is 
warranted. The FAA considers that the 
safety implications of Level 3 corrosion 
justify a timely response. 

One commenter remiests clarification 
of paragraph (d)(1), which concerns 
actions to be taken when Level 3 
corrosion is determined to exist. It 
appears to this commenter that the 
requirements of subparagraphs (d)(l)(i) 
and (d)(l)(ii), are identic^. The FAA 
notes that the two referenced 
subparagraphs provide two different 
optional actions: they are not identical. 
Paragraph (d)(l)(i) requires that the 
operator submit a report to the FAA of 
the determination of Level 3 corrosion, 
and complete the corrosion task in the 
affected areas on all Model DC-10 series 
airplanes in the operator’s fleet. As an 
alternative, paragraph (d)(l)(ii) requires 
that, upon determining that Level 3 
corrosion exists, an operator either 
submit a proposed schedule for 
performing the corrosion tasks in the 
affected areas on the remaining Model 
DC-10 series airplanes in the operator’s 
fleet to ensure that any other Level 3 
corrosion is detected in a timely 
manner, along with substantiating data 
for that schedule: or submit data to 
substantiate that the Level 3 corrosion 
foimd was an isolated occurrence. 


One commenter requests that 
paragraph (e) of the proposal be revised 
to be consistent with AD 9(1-25-05, 
Amendment 39-6700 (55 FR 49268, 
November 27,1990), whidi mandated a 
similar corrosion prevention and control 
program for Boeing Model 747 series 
airplanes. Paragraph (e) of the proposal 
would require that, if corrosion findings 
are determined to exceed Level 1, a 
means approved by the FAA must be 
implemented to reduce future findings 
of corrosion in that area to Level 1 or 
better. However, AD 96-25-05 requires 
that, if corrosion is found that exceeds 
Level 1, the operator must review its 
corrosion control program and 
implement an FAA-approved means to 
reduce corrosion to Level 1 or better; the 
operator’s FAA-approved maintenance 
program must then be revised to 
incorporate the approved corrective 
action. The commenter considers that it 
is more appropriate for operators 
themselves to oe allowed to evaluate 
whether corrective action is necessary 
or not, as is permitted by AD 90-25-65. 
The FAA does not concur with the 
commenter’s request. This new AD 
action is meant to address a worldwide 
system for preventing imsafe levels of 
corrosion. The requiroments of 
paragraph (e) of the proposal differ from 
those of AD 90-25-05 specifically in 
order to provide an alternative for 
airplanes that are not operated under an 
FAA-approved maintenance program. 
Under the provisions of this paragraph, 
^if an operator concludes that no action 
is necessary to reduce future findings of 
corrosion to Level 1 or better, data to 
substantiate that position can be 
submitted for FAA approval. 

Another commenter requests that the 
proposal be reformatted to move 
paragraph (e) before paragraph (d). The 
commenter states that there is, ”too 
much emphasis on Level 3 corrosion,” 
in both the preamble to the 
supplemental notice and the proposal 
itself. Hie general impression given is 
that only Level 3 con^on is a "real” 
airworthiness concern. However, the 
commenter states that the primary 
objective of the corrosion prevention 
and control program is to prevent or 
control corrosion to levels that would 
not jeopardize continuing airworthiness, 
even if other forms of damage, such as 
fatigue cracking, occur. This is defined 
by proposed paragraph (e) and, for this 
reason, the commenter suggests that it 
be moved ahead of paragraph (d) to 
emphasize its importance. The FAA 
disagrees that reformatting the rule 
would serve any purpose. The FAA 
considers the empharis on Level 3 
corrosion to be appropriate; Level 3 
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corrosion is a potentially urgent 
airworthiness concern that requires 
expeditious action. 

One commenter requests that the Note 
in proposed paragraph (d) be revised to 
delete the word **potentially’* horn the 
phrase * * Level 3 corrosion (i.e., 
which is determined to be a potentially 
urgent airworthiness concern requiring 
expeditious action) * * ***. The 
commenter states that the term 
^^potentially’* is no longer part of the 
Level 3 corrosion definition. The FAA 
does not concur. Section 1 of the 
Document defines Level 3 corrosion as, 
’’corrosion which is determined to be a 
potential airworthiness concern 
reouiring expeditious action.” 

Another commenter requests 
clarification of the portion of the 
preamble to the supplemental notice 
that explained the proposed 
requirements of paragraph (e). The 
commenter suggests that it be made 
clear that, with regard to paragraph (e), 
if corrosion found to exceed I^evel 1 is 
not considered representative of an 
operator’s fleet, then no further 
corrective action may be necessary. The 
preamble indicated that no further 
corrective action may be necessary, 
’’since a means to reduce corrosion to 
Level 1 or better will have already been 
implemented in the operator's program 
in accordance with proposed paragraph 
(d).” However, this commenter contends 
that the preamble was misleading in 
that it implied that all “imique” 
corrosion events will be handled as 
thou^ they are Level 3 corrosion. The 
FAA agrees that some clarification is 
necessary. The FAA did not intend to 
create confusion by giving a scenario in 
which the unique corrosion event 
happens to be Level 3. It would have 
been more appropriate to state that. ”if 
corrosion found is not considered 
representative of an operator’s fleet, 
since a means to reduce corrosion to 
Level 1 or better will have already been 
implemented in the operator’s program 
in accordance with paragraphs (a) or 
(b).” 

One commenter requests that 
proposed paragraph (f)(1) be revised to 
include a statement to allow a new 
operator of an airplane that has been 
maintained in accordance with the AO 
to obtain FAA approval of a schedule 
for accomplishing the first corrcsion 
task for each area. The commenter 
asserts that this change would relieve 
operators from having to obtain 
approval of adjustments to the 
compliance time of this paragraph 
through the alternative method of 
comnliance process. The proposal 
would require the first task for each area 
to be performed in accordance with the 


new operator’s schedule or in 
accordance with the previous operator's 
schedule, whichever would result in 
earlier accomplishment of the task. The 
FAA does not concur. Whether the 
operator elects to comply with 
paragraph (a) or (b), all corrosion 
prevention and control programs must 
include the tasks defined in the 
Document Since corrosion is not 
predictable and is dependent on the 
operating environment, the FAA 
considers it important for the operator 
to determine the most conservative 
schedule for accomplishing the 
corrosion tasks. 

One commenter requests that 
proposed paragraphs (f)(1) and (f)(2) be 
revised to delete the reference to, 

<«* * * corrosion task for each 

area to be performed by the new 
operator.” The Document does not 
define a ’’first corrosion task” for each 
area. There may be multiple inspections 
required for airplanes that have or have 
not been maintained in accordance with 
the AD. The commenter considers that 
the paragraphs wduld be clearer if the 
subject phrase were changed to, 

* • the corrosion tasks for each 
area * * The FAA does not concur 
that such a change is necessary, but 
does consider that some clarification is 
needed. The intent of the phrase ’’first 
corrosion task” is to mean, ’’the first 
time a corrosion task is to be 
accomplished for each area by the new 
Operator.” 

The final rule has been revised by 
assigning a numerical designator to each 
of the Notes that appear throughout the 
rule. 

Paragraph (h) of the final rule has 
been revised to clarify the procedure for 
requesting alternative methods of 
compliance with this AD. 

Aner careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the changes 
previously describod. The FAA has 
determine that these changes will 
neither increase the economic burden 
on any operator nor increase the scope 
of the AD. 

There are approximately 423 Model 
DC-10 series airplanes of the affected 
design in the worldwide fleet. The FAA 
estimates that 244 airplanes of U.S. 
registry will be affected by this AD. It 
will take approximately 16 work hours 
per area to accomplish the inspections 
of each of the 59 areas called out in the 
McDonnell Douglas Document. The 
average labor cost is $55 per work hour. 
The total cost to inspect each airplane 
is estimated to be $51,920. Based on 
these figures, the total cost impact of the 


AD on U.S. operators for the estimated 
e-year average inspection cycle is 
$12,688,480. This total cost figure 
assumes that no operator has yet 
accomplished the requirements of this 
AD. 

The regulotions adopted herein will 
not have substantial direct efiacts on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612. 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment 

For the reasons disciissed above. I 
certify that this action (1) is not a ’’major 
rule” under Executive Order 12291; (2) 
is not a ’’significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR11034, February 26,1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A finalevaluation has 
been prepared for this action and it is 
contained in the Rules Docket A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption ’’ADDRESSES.” 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft, Aviation 
safety. Incorporation by reference. 
Safety. 

Adoption of the An^ndment 

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Avia tion 
Administration amends 14 CFR part 39 
of the Federal Aviation Regulations as 
follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. App. 1354(a). 1421 
and 1423; 49 U.S.C. 106(g); and 14 CFR 
11.89. 

§39.13 [Amended] 

2. Section 39.13 is amended by 
adding the following new alrwo^inefa 
directive: 

92-22-09. Mdkwuiall DougJUis: Amendmant 
39-8395. Docket No. 90-NM-167-AD. 

Applicability: All Model DC-10-10, -lOP, 
-15, -30, -30F. -40, and -40F series 
airplanes; and KO-ICA (Military) airplanes; 
certificated in any category. 

Compliance: Requir^ as indicated, unless 
accomplished preriously. 
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Nole 1: This AD references McDonnell 
Douglas Document Number MDC K4607, 
«*[X>10/KG'10 Corrosion Prevention and 
Control Document/* Revision 1, dated 
December 1990 (hereinafter referred to as 
•<^)e Document**), for corrosion tasks, 
definitions of corrosion levels, compliance 
times, and reporting requirements. In 
addition, this AD specifies inspection and 
reporting requirements beyona those 
included in the Document. Where there are 
difieiences between the AD and the 
Document, the AD prevails. 

Note 2: As used throughout this AD, the 
term “the FAA** is defined difierently for 
different operators, as follows: For those 
operators complying with paragraph (a) of 
this AD, “the FAA** is defined as **the 
Manager of the Los Angeles Aircraft 
Certification Office (AGO).** For those 
operators operating under Federal Aviation 
Regulation (FAR) part 121 or 129, and 
complying with parapaph (b) of this AD, 

"the FAA" is defined as “the cognizant 
Principal Maintenance Inspector (PMI).** For 
those operators operating under FAR part 91 
or 125, and complying with paragraph (b) of 
this AD, “the FAA** is defin^ as “the 
cognizant Maintenance inspector at the 
appropriate FAA Flight Standards office.’* 

To preclude structural failure due to 
corrosion, accomplish the following: (a) 

Except as provid^ in paragraph (b) of this 
AD, complete each of the corrosion tasks 
specified in Section 4 of the Dociiment in 
accordance with the procedures of the 
Document, and the s^edule specified in 
paragraphs (a)(1) and (aX2) of this AD. 

Note 3: A ‘‘corrosion task/* as defined in 
Section 4 of the Document, includes 
inspections; procedures for a corrective 
action, including repairs, under identified 
circumstances; application of corrosion 
inhibitors; and other follow-on actions. 

Note 4: Corrosion tasks completed in 
accordance with the Document before the 
effective date of this AD may be credited for 
compliance with the initial corrosion task 
requirements of paragraph (aXl) of this AD. 

Note 5: Where non-destructive inspection 
(NDI) methods are employed, in accordance 
with section 4 of the Document, the 
standards and procedures used must be 
acceptable to the Administrator in 
accordance with FAR 5 43.13. 

(1) Q)mplete the initial corrosion task of 
each “corrosimi inspection area'* defined in 
aection 4 of the Dooiment as follows: 

(1) For aircraft areas that have not yet 
reached the “implementation age** (lA) as of 
one year after the effective date of this AD, 
initial compliance must occur no later than 
the lA plus the repeat (R) interval. 

|ii) For aircraft areas that have exceeded 
ihe W as of one year after the effective date 
of this AD, initi^ compliance must occur 
within the R interval for the area, measured 
™ a date one year after the effective date 
ofAisAD. 

(iii) For airplanes that are 20 years old or 
f ** effective date 

Of this AD, initial compliance must occur for 
areas within one R interval, or within six 
y^. measured from a date one year after 
we effective date of this AD, whichever 

occurs first 


(iv) In all cases, accomplishment of the 
initial tasks by each operator must occur at 
a minimum rate equivalent to one airplane 
per year, beginning one year after the 
effective date of this AD. 

Note 6: This minimum rate requirement 
may cause an undue hardship on some small 
operators. In those circumstances, requests 
for adjustments to the Implementation rate 
will be evaluated on a case-by-case basis 
under the provisions of paragraph (h) of this 
AD. 

(2) Repeat each corrosion task at a time 
interval not to exceed the R interval specified 
in the Document for that task. 

(b) As an alternative to the requirements of 
paragraph (a) of this AD: Frier to one year 
after the effective date of this AD, revise the 
FAA-approved maintenance/inspection 
program to include the corrosion prevention 
and control program specified in the 
Document; or to include an equivalent 
program that is approved by the FAA. In all 
cases, the initial corrosion task for each 
“corrosion inspection area" must be 
ccHnpleted in accordance with the 
compliance schedule specified in paragraph 
(aMl) of this 

(1) Any operator complying with paragraph 
(b) of this AD may use an alternative 
recordkeeping method to that otherwise 
required by FAR § 91.417 or § 121.380 for the 
actions required by this AD, provided it is 
approved by the FAA and is included in a 
revision to the FAA-approved maintenance/ 
inspection program. 

(2) Subsequent to the accomplishment of 
the initial corrosion task, extensions of R 
intervals specified in the Document must be 
approved by the FAA. 

(c) To accommodate unanticipated 
scheduling requirements, it is acceptable for 
an R interval to be increased by up to 10%, 
but not to exceed 6 months. The FAA must 
be informed, in %mting, of any such 
extension within 30 days after such 
adjustment of the schedule. 

Note 7: Notwithstanding section 2.1, 
paragraph 14, of the Document, any 
extensions to an lA must be approved in 
accordance with paragraph (h) of this AD. 

(d) (1) If, as a result of any inspection 
conducted in accordance with paragraph (a) 
or (b) of this AD, Level 3 corrosion is 
determined to exist in any area, accomplish 
either paragraph (d)(lKi) or (d)(l)(ii) within 
7 days after such determination: 

(i) Submit a repent of that determination to 
the FAA and complete the corrosion task in 
the affected areas on all Model DC-10 series 
airplanes in the operator’s fleet; or 

(ii) Submit to the FAA for approval one of 
the following: 

(A) A proposed schedule for performing 
the corrosion tasks in the affected areas on 
the remaining Model DC-IO series airplanes 
in the operator’s fleet, which is adequate to 
ensure that any other Level 3 corrosion is 
detected in a timely manner, along with 
substantiating data for that s^edule; or 

(B) Data substantiating that the Level 3 
corrosion found is an isolated occurrence. 

Note 8: Notwithstanding the provisions of 
section 1 of the Document whk^ would 
permit corrosion which otherwise meets the 


definition of Level 3 corrosion (l.e., which is 
determined to be a potentially urgent 
airworthiness concern requiring expeditious 
action) to be treated as Level 1 if the operator 
finds that it, “can be attributed to an event 
not typical of the operator’s usage of other 
airplanes in the same fleet,** this paragraph 
requires that data substantiating any such 
finding be submitted to the FAA for 
approval. 

(2) The FAA may impose schedules other 
than those proposed, upon finding that such 
changes are necessary to ensure that any 
other Level 3 corrosion is detected in a 
timely manner. 

(3) Within the time schedule approved 
under paragraph (dXl) or (dX2) of this AD, 
accomplish the oorrosion tasks In the affseted 
areas of the remaining Model DC-10 series 
airplanes in the operator's fleet 

(e) If, as a result of any inspection after the 
initial inspection conducted in accordance 
with paragraph (a) or (b) of this AD, it Is 
determined that corrosion findings exceed 
Level 1 in any area, within 60 days after such 
determination a means approved by the FAA 
must be implemented to r^uce future 
findings of corrosion in that area to Level 1 
or better. 

(f) Before any operator places into service 
any airplane subject to the requirements of 
this AD, a schedule for the accomplishmen! 
of corrosion tasks required by this AD must 
be established in accordance with paragraph 
(f)(1) or (fX2) of this AD, as applicable: 

(1) For airplanes previously maintained in 
accordance with this AD, the first corroskm 
task in each area to be performed by the new 
operator must be accomplished in 
accordance with the previous operator's 
schedule or with the new operator's 
schedule, whichever would result in the 
earlier accomplishment date for that task. 
After each corrosion task has been performed 
once, each subsequent task must be 
performed in accordance with the new 
operator’s schedule. 

(2) For airplanes that have not been 
previously maintained in accordance with 
this AD, the first corrosion task for each area 
to be performed by the new operator must he 
accomplished prior to further flight or in 
accordance with a schedule approved by the 
FAA. 

(g) Reports of Level 2 and Level 3 corrosion 
must be submitted at least quarterly to 
McDonnell Douglas Corporation in 
accordance with Section 5 of the Document. 

Note 9: Reporting of Level 2 and Level 3 
corrosion found as a result of any 
opportunity inspections is highly desirable. 

(h) An alternative method of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may be 
used when approved by the Manager, Los 
Angeles Airoraff Certification Office (AGO), 
FAA, Transport Airplane Directorate. 
Operators shall submit their requests through 
the cognizant Maintenance Inspector at the 
appropriate FAA Flight Stand^s office, 
who may concur or comment and then send 
it to the Manager, Los Angeles AGO. 

Note 10; Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Los Angeles AGO. 
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(1) Special flight permits may be issued in 
accordance with PAR 21.197 and 21.199 to 
operate airplanes to a base in order to comply 
with the requirements of this AD. 

(j) Reports of conrosion inspection results 
required by this AD have been approved by 
the Office of Management and Budget (OKffi) 
under the provisions of the Paperwork 
Reduction Act of 1980 (44 U.S.C 3501 et 
seq,) and have been assigned OMB Control 
Number 2120-0056. 

(k) The completion of the corrosion tasks 
shall be done in accordance with McDonnell 
Douglas Document Number MDC K4607, 
“DC-lO/KC-10 Corrosion Prevention and 
Control Document,** Revision 1, dated 
December 1090, which contains the 
lolIoMring Hat of effsctive pages: 


Page number 

Re^tefon level 
Indicaiedon 

page 

Data indicated 
on page 

T»8 Page __ 

Urvnerked- 

Aprs 1990. 

Preface__ 

Unmarked. 

Undated 

SUM 1 o( 1 __ 

1 .. 

December 

A thru B_..... 


1990. 

December 

C___ 

Original. 

1990. 

April 1990. 

DthniE .... 


December 

TC-1 . .. 


1990. 

December 

Ithojl_ 

Orlgkial .. 

1990. 

Apmi990. 

1-1-1_ 

.. 

Aprs 1990. 

1-1-2_ 


December 

2-1-1_ 

Odgmei- 

1990. 

Apis 1990. 

2- 1-2 Ihni 2- 
1-4. 

3- 1-1_ 

Original ... 

December 

1990. 

Aprs 1996 

3-1-2 _ 

1 

December 

3-2-1_ 


1990. 

December 

4-1-1_ 


1990. 

December 

4-2-1 thnj4- 


1990. 

Deoembar 

2-2. 

4-2-3_ 

OrIgM_ 

1990. 

April 1990. 

4-3-1 fhru4- 

1 ... -.- 

December 

3-2. 

4-4-1_ 


1990. 

December 

4-5-1 thru 4- 

.-. 

1990. 

Aprs 1990. 

5-2. 



4-6-1 thru 4- 

Unmarked. 

Undated. 

6-70. 



4-7-1 thru 4- 

1 .-. : . 

December 

7-2. 

4-7-3_ 

4-7-4 _ 

Oflginfll_ 

1990. 

Aprs 199a 
December 

4-7-5 thru 4- 

Original. 

1990. 

Aprs 1990. 

7-7. 


4-7-e .. 


December 

1900. 



4-7-9 thru 4- 

OrtfifoN ... 

Aprs 199a 

7-14. 



5-1-1 _ 

1 -- __ 

December 

6-1-2 _ 

5-1-3 _ 

OigM .. 

1990. 

Aprs 1990. 
December 

6-1-1. . 

OfIgM. 

1990. 

Aprs 1990. 

6-2-1 thru 6- 

OngM_ 

Aprs 1990. 

2-7. 



A-1-1 thru A- 

1 _1..^ 

Deoembar 

1-2. 

B-1-1 _ 


1990. 

December 

(1 thru H) .... 

n .. 

1990. 

D- 


Page number 

Revision level 
Moated on 

Date indicated 
on page 

W.. 

Unmarkad- 

Undated 

(M -.. 

(’)- 

a 

V thru vl .... 

Unmailtsd ....... 

Undated. 

1 _ 

Unmarked- 

Undated. 

(2)-- 

D- 

Cl 

3thnj17_ 

Unmarked- 

Undated. 

(10) ....... ... 

Urvnerked_ 

Undated 

19 thru 81 _ 

Unmarked- 

Undated 

(82) .. 

(’) -. 

(^). 

83 thru 06_ 

Unmarked. 

Undated. 

C-1-1 .. 

1 .. 

December 

C-2-1 thru C- 

i... 

1990. 

Deoembar 

2-14. 

C—3-1 dmi D- 

, 

1990. 

December 

3-4. 

C-4-1 thru C— 

1... 

1890. 

December 

4-2. 

rur-i 

1.... 

1990. 

December 

G-1 thru G-e .. 

1. 

1990. 

December 



1990. 


^Remo¥ed. 


This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C 552(a) 
and 1 CPR part 51. Copies may be obtained 
firom McDonnell Douglas Corporation, P.O. 
Box 1771, Long Beech, California 90846- 
0001, Attention: Business Unit Manager, 
Technloal Publications, Cl-HDR (54-60). 
Copies may be Inspected at the FAA, 
Transport Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington; or at the 
Los Angeles Aircraft Geitiflcation Office, 
FAA, iWisport Airplane Directorate, 3229 
East Spring Street, I^ng Beach, California; or 
at the Office of the Federal Registcfr, 800 
North Capitol Street, NW., suite 700, 
Washington, DC 

(1) This amendment becomes effective on 
January 12,1903. 

Issued in Renton, Washington, on October 
1,1992. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate Aircraft C^fication Service. 

IFR Doc. 92-29671 Filed 12-7-92; 8:45 amj 
BIUJNQ C006 a9te-ia>4l 


14CFRPart39 

[Docket No. 92-NU-207-AO; Amendment 
39-6430; AO 92-428-03] 

Airwofthiness Directives; McDonnell 
Douglas Model MD-11 Series 
AirpUuies 

AGENCY: Federal Aviation 
Administration, DOT. 

ACDON: Final rule; request for 
comments. 

SUMMARY: This amendment adopts a 
new airworthiness directive (AD) that is 
applicable to certain McDonnell 
Douglas Model MD-11 series airplanes. 
This action requires installing a cover 
on the flap/slat control module quadrant 
in the compartment. This 


amendment is prompted by an incident 
of uncommanded slat deployment 
during flight at cruise altitude. The 
actions spedfled in this AD are 
intended to prevent uncommanded slat 
deployment during flight at cruise 
altitude, which could create significant 
vibrations and cause damage to the 
elevators. 

DATES: Eflective December 23,1902. 

The incorporation by reference of 
certain pubUcatioos listed in the 
regulations is approved by the Director 
of the Federal Raster as of December 
23,1992. 

Comments for inclusion in the Rules 
Docket must be received on or before 
February 8,1993. 

ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-103, 
Attention: Rules Docket No. 92-NM- 
207-AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055-4056. 

The service information referenced in 
this AD may be obtained from 
McDonnell Douglas Corporation, P.O. 
Box 1771, Long Beach, ^lifomia 
00846-0001, Attention: Business Unit 
Manager, Technical Publications— 
Technical Administrative Support, Cl- 
L5B. This information may be examined 
at the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., 
Renton, Washington; or at FAA, 
Transport Airplane Directorate, Los 
Angeles Aira^ Certiflcalion Office, 
3229 East Spring Street, Long Beach, 
California; or at the Office of the Federal 
Register, 800 North Opitol Street, NW., 
suite 700, Washington, DC 
FOR FURTHER M^ORMATION CONTACT: Mr. 
Maurice Cook, Aerospace Engineer, Los 
Angeles Aircraft Certification Office, 
ANM-121L, FAA, Transport Airplane 
Directorate, 3229 East Spring Street, 
Long Beach, California 90806-2425; 
telephone (310) 966-5226; fax (310) 
988-5210. 

SUPPLEMENTARY INFOTOIATX)N: There 
have been several incidents of 
uncommanded slat deployment on 
certain Model MD-11 series airplanes 
during flight at cruise altitude. In one 
incident, a fligbtcrew member 
inadvertently initiated slat deployment 
by unintentionally depressing the rero 
degree detent gale while the flap/slat 
handle was stowed in the retract detent; 
the handle was not in the proper 
position within the detent, however. If 
the slats are inadvertently deployed, the 
airplane mm potentially enter the stall 
bunet flight regime, which could cause 
vibration in the horizontal stabilizer and 
the elevators. 
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Such vibrations have oocurred on at 
least two Model MD-11 series airplanes 
on wUch the slats were deployed 
inadvertently. Subsequent ground 
inspections of these airplanes detected 
damage to the outboard porticMi of the 
composite elevators and revealed that, 
during the course of one incident, part 
of the elevator trailing edge had fallen 
o^the airplane. Thus, si^ficant 
vibrations that are created when an 
airplane enters the stall buffet fli^t 
regime, as a result of uncommanded slat 
deployment during flight at cruise 
altitude, can cause dai^ge to the 
elevators. 

Tbe FAA has reviewed and approved 
McDonnell Douglas MD-11 Alert 
Service Bulletin A27—30, dated August 
20,1992, that describes procedures for 
installing a cover on the flap/slat control 
module quadrant in the flight 
compartment Installation of this cover 
will provide protection from 
unintentional depressing of the zero 
de^ detent gate. 

Since an unsafe condition has been 
identihed that is likely to exist or 
develop on other McDonnell Douglas 
Model MD*11 series airplanes of the 
same type design, this AD is being 
issued to prevent tmcommanded slat 
deployment during flight at cruise 
altitude, which could create significant 
vibrations and cause damage to the 
elevators. This AD requires installing a 
cover on the flap/slat control module 
juadrant in the flight compartment that 
Mfill provide protection from 
mintentional depraving of the zero 
degree detent gate. The actions are 
equired to be accomplished in 
iccofdance with the service bulletin 
iescribed previously. 

The requirements of this rule are 
jonsider^ to be interim action until 
inal action is identified, at which time 
he FAA may consider further 
ulemaking. 

Since a situation exists that requires 
he immediate adoption of this 
egulation, it is found that notice and 
opportunity for prior public comment 
leraon are impracticable, and that good 
ause exists for making ttiis amendment 
iffective in less than 30 days. 

Comments Invited 

Although this action is in the form of 
1 nnal rule that involves requirements 
^acting flight safety and, thus, was not 
^f®ceded by notice and an opportunity 
or public comment, comments are 
nvlted on this rule. Interested persons 
ra invited to comment on this rule by 
Remitting such written data, views, or 
^umeiiis as they may deair^ 

communications ahall id«itify the 
Docket number and be submitted 


in triplicate to the address specified 
under the caption ADDRESSES. All 
communications received on or before 
the closing date for comments will be 
considered, and this rule may be 
amended in light of the comments 
received. Factual information that 
supports the commenter’s ideas and 
sug^stions is extremely helpful in 
evaluating the effectiveness of the AD 
action and determining whether 
additional rulemaking action would be 
needed. 

Comments are specifically invited on 
the overall regulatory, economic, 
environment^, and energy aspects of 
the rule that might suggest a need to 
modify the rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report that 
summarizes eadi FAA-public contact 
concerned with tbe substance of this AD 
will be filed in tbe Rule^Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: ‘^Comments to 
Docket Number 92-NM-207-AD." The 
postcard will be date stamped and 
returned to the commenter. 

Tbe regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordant with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

The FAA has determined that this 
regulation is an emergency regulation 
and that it is not consider^ to be major 
under Executive Order 12291. It is 
impracticable for the agency to follow 
the procedures of Order 12291 with 
respect to this rule since the rule must 
be issued immediately to correct an 
unsafe condition in aircraft. It has been 
determined further that this action 
involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR11034, February 28.1979). If it 
is determined that this emergency 
regulation otherwise would bo 
significant under DOT Regulatory 
Policies and Procedures, a final 
regulatory evaluation will be prepared 
and plac^ in the Rules Docket A copy 
of it, if filed, may be obtained from the 
Rules Docket at the location provided 
under the caption ADDRESSES. 


List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety. Incorporation by reference, 

Safety 

Adoptimi of the Amendment 

Accordingly, pursuant to the 
authority delated to me by the 
Administrator, the Federal Avia tion 
Administration amends 14 CFR pail 39 
of the Federal Aviation Regulations as 
follows: 

PART 3^AIRWORTHINESS 
DIRECTIVES 

1. Tbe authority citation for part 39 
continues to read as follows: 

Authorit 3 r: 49 U.S,C App. 1354(a), 1421 
and 1423; 49 U.S.C 106(g); and 14 CFR 
11.89. 

139.13 [Amended] 

2. Section 30.13 is amended by 
adding the following new airworthiness 
directive: 

92-2S-03. McDonnell Douglas: Amendment 
39-8430. Docket 92-NM-207-AD. 

Applicability: Model MD-11 series 
airpl^es; as listed in McDonnell Douglas 
MD-11 Alert Service Bulletin A27-30, dated 
August 20,1992; certificated in any category. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent uncommanded slat deployment 
during flight at cruise altitude, which could 
create significant vibrations and cause 
damage to the elevatm, accomplish the 
following: 

(a) Within 60 days after the efiective date 
of this AD, install a cover on tbe flap/slat 
control module quadrant in the flight 
compartment in acxxirdance vrith McDonnell 
Douglas MD-ll Alert Service Bulletin A27- 
30, dated August 20,1992. 

(b) An alternative method of compliaxu:e or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Los 
Angeles Aircraft Certification Office (AGO), 
FAA, Transport Airplane Directorate. 
Operators shall submit their requests through 
an appropriate PAA Principal Maintenance 
Inspechjr, who may add exmunents and then 
send H to the Manager, Los Angeles AOO. 

Note: Informatkm concerning the existence 
of approved alternative method of 
compliance with this AD, if any, may be 
obtained from the Los Angeles A(X). 

(c) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished. 

(d) The installation shall be done in 
accordance with McDonnell Douglas MD-11 
Alert Service Bulletin A27-30, dated August 
20,1992. This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance %rith 5 U.S.C 552(a) 
and 1 CFR part 51. Copies may be obtain^ 
from McDonnell Douses Corporation, P.O 
Box 1771, Long Beach, California 90848- 
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0001, Attention: Business Unit Manager, 
Technical Publications-Technical 
Administrative Support, Cl~L5B. Copies may 
be inspected at the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., Renton. 
Washington; or at FAA, Transport Airplane 
Directorate, Los Angeles Aircraft CertiBcation 
Office, 3220 East Spring Street, Long Beach, 
California; or at the Office of the Federal 
Register, 800 North Capitol Street, NW.. suite 
700, Washington, DC 
(e) This amendment becomes efiective on 
December 23,1992. 

Issued in Renton, Washington, on 
November 30,1992. 

Darreii M, Pederwm, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 

IFR Doc. 92-29672 Filed 12-7-92; 8:45 ami 
BIUJMQ COOC 4»ie-t3-4i 


14 CFR Part 39 

(Docket No. 92-NM-141-AO; Amendment 
39-8428; AO 92-26-01] 

Airworthiness Directives; CASA Model 
CN-235, CH-235-100, and CN-235-200 
Series Airplanes 

AGENCY: Federal Aviation 
Administration, DOT. 

ACTION: Final rule. 

SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to all CASA Model CN-235. 
GN-235-100, and CN-235-200 series 
airplanes, that requires repetitive 
inspections of the flap track support 
structure to detect cracks and corrosion, 
and replacement of cracked or corroded 
parts. This amendment is prompted by 
reports of cracks due to corrosion found 
in the support lugs of the flap tracks. 

The actions specified by this AD are 
intended to prevent flap separation and 
loss of roll control due to 
unsymmetrical wing surfaces. 

OATES: Effective January 12,1993. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of January 12, 
1993, 

ADDRESSES: The service information 
referenced In this AD may be obtained 
fiom Construcciones Aeronauticas S.A., 
Getafe, Madrid, Spain. This information 
may be examined at the Federal 
Aviation Administration (FAA). 

T ransport Airplane Directorate, Rules 
Docket, 1601 Lind Avenue, SW., 

Renton, Washington; or at the Office of 
the Federal Register, 800 North Capitol 
Street, NW., suite 700, Washington. DC. 
FOR FURTHER NFORMATION CONTACT: Mr. 
Hank Jenkins, Aerospace Engineer, 
Standardization Branch, ANM-113, 


FAA, Transport Airplane Directorate, 
1601 Lind Avenue, SW., Renton, 
Washington 98055—4056; telephone 
(206) 227-2141; fax (206) 227-1320. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive (AD) that is 
applicable to all CASA Model CN-235, 
CN-235-100, and CN-235-200 series 
airplanes was published in the Federal 
Register on August 26,1992 (57 FR 
38625). That action proposed to require 
repetitive inspections of the flap track 
support structure to detect cracks and 
corrosion, and replacement of cracked 
or corroded parts. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comment received. 

The commenter supports the 
proposed rule. 

After careful rd^iew of the available 
data, including the comment noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed. 

The FAA estimates that 1 airplane of 
U.S. registry will be affected by this AD, 
that it will take approximately 20 work 
hours per airplane to accomplish the 
required actions, and that the average 
labor rate is $55 per work hour. Based 
on these figures, the total cost impact of 
the AD on U.S. operators is estimated to 
be $1,100. This total cost figure assumes 
that no operator has yet accomplished 
the requirements of this AD. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a “major 
rule*’ under Executive Order 12291; (2) 
is not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, Febru^ 26,1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption ADDRESSES. 


List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft, Aviation 
safety. Incorporation by reference, 
Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends 14 CFR part 39 
of the Federal Aviation Regulations as 
follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C. 106(g); and 14 CFR 
11.89. 

§39.13 [Amended] 

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 

92-26-01. CASA: Amendment 39-8426. 

Docket 92-NM-141-AD. 

Applicability: All Model CN-235, CN-235- 
100, and CN-235-200 series airplanes, 
certificated In any category. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent flap separation and loss of roll 
control due to unsymmetrical wing surfaces, 
accomplish the following: 

(a) Perform detailed visual inspections of 
the flap track support structure to detect 
cracks and corrosion in accordance with 
CASA Maintenance Instructions 235-58, 
dated November 21,1991, at the intervals 
specified in paragraph (a)(1) or (a)(2) of this 
AD. as applicable. 

(1) For airplanes that have accumulated 
2,000 hours time-in-service or less as of the 
effective date of this AD: Within 12 months 
after the effective date of this AD, or at the 
next *‘C“ check, whichever occurs first, and 
thereafter at intervals not to exceed 12 
months. 

(2) For airplanes that have accumulated 
more than 2,000 hours time-in-service as of 
the effective date of this AD: Within 100 
hours time-in-service after the effective date 
of this AD, and thereafter at intervals not to 
exceed 12 months, 

(b) If cracks or corrosion are found as a 
result of the inspections required by 
paragraph (a) of this AD, prior to further 
flight, replace cracked or corroded parts in 
accordance with a method approved by the 
Manager. Standardization Branch, ANM-113. 
FAA, Transport Airplane Directorate. 

(c) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, 

Standardi 2 :ation Branch, ANM-113, FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may adu comments and then 
send it to the Manager, Standardization 
Branch. ANM-113. 
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Note: InfonnatJon concerning the existence 
of approved alternative methods of 
compliance with this AD, If any. may be 
obtained from the Standardization Branch, 
ANM-'113. 

(d) Special flight permits may be issued In 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished. 

(e) The inspections shall be done in 
accordance with CASA Maintenance 
Instructions 235-58, dated November 21, 

1991. This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C 552(a) 
and 1 CFR part 51. Copies may be obtained 
from Construcciones Aeronauticas S.A., 

Getafe, Madrid. Spain. 0>pie9 may be 
inspected at the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., Renton, 
Washington; or at the Office of the Federal 
Register, 800 North Capitol Street, NW.. suite 
700, Washington, DC 

(0 This amendment becomes effective on 
january 12,1993. 

Issued in Renton, Washington, on 
November 23,1992. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate Aircraft Certification Service. 
iFRDoc. 92-29691 Filed 12-7-92; 8:45 ami 
BH.UNQ CODE 4010-1^-M 


14 CFR Part 71 

[Airspace Docket No. 92-AGL-13] 

I Transition Area Establishment; 
Princeton, MN 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 

I ACTION: Final rule. 

SUMMARY; This action establishes a 
transition area located at Princeton, MN, 
to accommodate a new nondirectional 
beacon (NDB) rr iway 15 Standard 
Instrument Appi oach Procedure (SLAP) 
to Princeton Municipal Airport, 

Princeton, MN. It also changes the 
airport status from visual flight rules 
(VFR) only to include operations under 
instrument flight rules (IFR). The 
intended effect of this action is to 
[provide segregation of the aircraft using 
instrument approach procedures in 
instrument conditions from other 
aircraft operating in visual weather 
conditions. 

date: 0901 u.t.c., February 4, 

pOR further information CONTACT: 
Douglas F. Powers, Air Traffic Division, 
Pystera Management Branch, AGLr-530, 
federal Aviation Administration. 2300 
pst Devon Avenue, Des Plaines, Illinois 
Pt)018, telephone (312) 694-7568. 


SUPPLEMENTARY INFORMATION: 

History 

On Tliursday, September 10,1992, the 
Federal Aviation Administration 
proposed to amend part 71 of the 
Federal Aviation Regulations (14 CFR 
part 71) to establish a transition area 
located at Princeton, MN (57 FR 41441). 

Interested parties were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No comments objecting to the proposal 
were received. 

Except for editorial changes, this 
amendment is the same as that proposed 
in tlie notice. The coordinates in the 
proposal were North American Datum 
27; however, these coordinates have 
been updated to North American Datum 
83. Transition areas are published in 
section 71.181 of FAA Order 7400.7A. 
dated November 2,1992, and effective 
November 27,1992, which is 
incorporated by reference in 14 CFR 
71.1. The transition area listed in this 
document will be published 
subsequently in the Order. 

The Rule 

This amendment to part 71 of the 
Federal Aviation Regulations establishes 
a transition area located at Princeton, 
MN, to accommodate a new NDB 
runway 15 SIAP to Princeton Municipal 
Airport, Princeton, MN. This action also 
changes the airport status from VFR 
only to include operations under IFR. 

Tne development of a new SIAP 
requires that the FAA establish the 
designated airspace to ensure that the 
pror^ure will be contained within 
controlled airspace. The minimum 
descent altitude for this procedure may 
be established below the floor of the 
7()0-foot controlled airspace. 

Aeronautical maps and charts will 
reflect the defined area that will enable 
pilots to circumnavigate the area in 
order to comply with applicable visual 
flight rule requirements. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a “major 
rule’* under Executive Order 12291; (2) 
is not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have 
a significant economic impact on a 
substantial number of small entities 


under the criteria of the Regulatory 
Flexibility Act. 

List of Subjects in 14 CFR Part 71 

Aviation safety, tncorporalion by 
reference. Transition areas. 

Adoption of the Amendment 

In consideration of the foregoing, the 
Federal Av iatio n Administration 
amends 14 CFR part 71 as follows: 

PART 71H:AMENDED1 

1. The authority citation for 14 
part 71 continues to read as follows: 

Authority: 49 U.S.C app. 1348(a). 1354(a), 
1510; E.O. 10854, 24 FR 9565. 3 CFR, 1959- 
1963 Comp., p. 389; 49 U.S.C 106(g); 14 CFR 
11.69. 

§71.1 [Amanded] 

2. The incorporation by reference in 
14 CFR 71.1 of the Federal Aviation 
Administration Order 7400.7A, 
Compilation of Regulations, dated 
November 2,1992, and effective 
November 27,1992, is amended as 
follows: 

Section 71.181 Designation of Transition 
Areas 

• * » n * 

AGL MN TA Princeton, MN [New] 
Princeton Municipal Airport, MN 
(lat. 45‘*33'40'' N, long. 93®36'33*" W), 
Princeton NDB 

(lat. 45*33'51" N. long. 93^36'25*' W). 

That airspace extending upward from 700 
feet above the surface with a 6.4 nautical 
mile radius of the Princeton Municipal 
Airport, and within 2.5 nautical miles each 
side of the 332® bearing from the Princeton 
NDB extending from the 6.4 nautical mile 
radius to 7 nautical miles northwest of the 
airport. 

***** 

Issued in Dcs Plaines, Illinois ou November 
17,1992. 

John P. Cuprisin, 

Manager, Air Traffic Division. 

[FR Doc. 92-29577 Filed 12-7-92; 8:45 ami 
BttUhKS CODE 4010-13-M 


14 CFR Part 71 

[Airspace Docket No. 92-ASO-15] 

Alteration of VOR Federal Airways; FL 

agency: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Final rule; amendment. 

SUMMARY: This action amends the final 
rule that changed all airways and jet 
routes that have Biscayne Bay in their 
descriptions. This action changes the 
descriptions of Federal Airways V-51 
and V-511 that were published in the 
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Federal Register, Although V-509 was 
not in the original final rule, it is also 
being realigned because of a one-degree 
change to the location of the HALLR 
Intersection due to the realignment of 
V-511, This amendment is part of the 
action taken because the Biscayne Bay 
very high frequency omnidirectional 
range (VOR) has b^n rendered 
inoperative by Hurricane Andrew and 
the airways and jet routes associated 
with that VOR have been realigned on 
the new Andrew NDB that is located 
slightly north of Biscayne Bay. 

EFFECTIVE DATE: 0901 u.t.c.. December 
10.1992, 

FOR FURTHER INFORIIATION CONTACT: 
Lewis W. Still, Airspace and 
Obstruction Evaluation Branch (ATP- 
240), Airspace-Rules and Aeronautical 
Information Division. Air Traffic Rules 
and Procedures Service, Federal 
Aviation Administration. 800 
Independence Avenue, SW.. 
Washington. DC 20591; telephone: (202) 
267-9250, 

SUPPLEMENTARY INFORMATION: 

History 

Federal Register Document 92-26979, 
Airspace Docket No, 92-ASO-15. 
published on November 10.1992 (57 FR 
53438), changed all airways and jet 
routes that have Biscayne Bay in their 
descriptions. V-51 and V-511. which 
were published in the final rule, are 
being realigned because of a one-degree 
change to the location of the HALLR 
Intersection. Due to the realignment of 
the HALLR Intersection. V-509, which 
was not in the original final rule, will 
also be changed. Domestic VOR Federal 
Airways are published in § 71.123 of 
FAA Order 7400,7A, dated November 2, 
1992, and effective November 27,1992, 
which is incorporated by reference in 14 
CFR 71.1. The Domestic VOR Federal 
airways listed in this document will be 
published subsequently in the Order. 

The Rule 

This amendment to part 71 of the 
Federal Aviation Regulations changes 
the descriptions of V-51 and V-511 and 
also realigns V-509 because of a one- 
degree change to the location of the 
HALLR Intersection due to the 
realignment of V-511. This amendment 
is part of the action taken because the 
Biscayne Bav VOR has been rendered 
inoperative by Hurricane Andrew and 
the airways and jet routes associated 
with that VOR have been realigned on 
the new Andrew NDB that is located 
slightly north of Biscayne Bay. 
Accor^gly, since this action is merely 
a technical amendment in which the 
public is not particularly interested. 


notice and public procedure under 5 
U.S.C. 553(b) are unnecessary. 
Furthermore, because the ^al rule that 
changed all airways and jet routes that 
have Biscayne Bay in their descriptions 
becomes effective December 10,1992, 
and because there is an immediate need 
to amend V-51. V-509 and V-511,1 
find that good cause exists, pursuant to 
5 U.S.C, 553(d). for making this 
amendment efiective in less than 30 
days. 

The FAA has determined that this 
regulation only involves an established 
b(^y of technical regulations for which 
frequent and routine amendments are , 
necessary to keep them operationally 
current. It, theremre—(1) is not a ‘'major 
rule*' under Executive Order 12291; and 
(2) is not a “simificant rule** under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26.1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

List of Subjects in 14 CFR Part 71 

Aviation safety, Domestic VOR 
Federal airways. Incorporation by 
reference. 

Adoption of the Amendment 

In consideration of the foregoing, the 
Federal Aviation Administration 
amends part 71 of the Federal Aviation 
Regulations (14 CFR part 71) as follows: 

PART 71-{AMENDED] 

1. The authority citation for 14 CFR 
part 71 continues to read as follows: 

Authority: 49 U.S.C. app. 1348(a). 1354(a). 
1510; E.O, 10854. 24 FR 9565, 3 CFR, 1959- 
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR 
11.69. 

$71,1 [Amended] 

2. The incorporation by reference in 
14 CFR 71,1 of the Federal Aviation 
Administration Order 7400.7A, 
Compilation of Regulations, dated 
November 2,1992, and effective 
November 27,1992, is amended as 
follows: 

* * • * * 

V-51 (Revised] 

From Andrew, PL, NDB; Miami, FL; INT 
Miami 337^ and Pahokee. FL, 175^ radials; 
Pahokee; INT Pahokee 009** and Vero Beach. 
FL. 193'' radials; Vero Beach; INT Vero Beach 
330" and Ormond Beach. FL. 183" radials; 
Ormond Beach; Craig, PL; Alma, GA; Dublin. 


GA; Athexis, GA; INT Athens. GA, 340" and 
Harris, GA, 148" radials; Harris; Hinch 
Mountain. TN; Livingston, TN; Louisville 
KY; Nabb. IN; Shelbyville, IN; INT 
Shelbyviile 313" and Boiler. IN, 136" radials; 
Boiler; Chicago Heights, IL. 
***** 

V-509 [RevisiNi] 

From St Petersbuig, FL; to INT St 
Petersburg 111® and Lakeland. FL, 143* 
radials. 

***** 

V-511 (Revised] 

From Lakeland. FL; INT Lakeland 143" 
radial and Andrew. FL, NDB. 325" bearing; 
to Andrew NDB. 

***** 

Issued in Washington. DC. on December 1, 
1992. 

Harold W. Beckar, 

Manager, Airspace-Rules and Aeronautical 
Information Division, 

IFR Doc. 92-29704 Filed 12-7-92; 8:45 am] 
BILUNQ COO£ 4910-t5-M 


14 CFR Part 71 

[Aifspace Oockot No. 92-AGL-6] 

Altdration to VOR Federal Airway V- 
116 and V-221; Ml 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Final rule. 

SUMMARY: This action alters Federal 
Airway V-116 and V-221 by realigning 
the airways from the Salem. MI, (SVM) 
VHF Omnidirectional Range/Tactical 
Air Navigation (VORTAC) to the 
Jackson, MI. (JMsO VHF Omnidirectional 
Range/Distance Measuring Equipment 
(VORA3ME). Altering V-116 and V-221 
will simplify clearances and routings for 
airspace users. 

EFFECTIVE DATE: 0901 u.t.c. February 4, 
1993. 

FOR FURTHER INFORMATION CONTACT: 
Patricia P. Crawford, Airspace and 
Obstruction Evaluation Branch (ATP- 
240), Airspace-Rules and Aeronautical 
Information Division, Air TraffioRules 
and Procedures Service, Federal 
Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC 20591; telephone: (202) 
267-9255. 

SUPPLEMENTARY INFORMATION: 

History 

On August 19,1992, the FAA 
proposed to amend part 71 of the 
Federal Aviation Regulations (14 CFR 
part 71) to alter V-116 and V-221 by 
realigning the airways from the Salem, 
MI. VORTAC to the Jackson. MI. VOR/ 
DME (57 FR 37491), Interested parties 
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were invited to participate in this 
rulemaking proceeding by submitting 
written comments on the proposal to the 
FAA. No comments objecting to the 
proposal were received. Except for 
editorial changes, this amendment is the 
same as that proposed in the notice. 
Domestic VOR Federal airways are 
published in § 71.123 of FAA Order 
7400.7A dated November 2,1992, and 
effective November 27,1992, which is 
incorporated by reference in 14 CFR 
71.1. The airways listed in this 
document will be published 
subsequently in the Order. 

The Rule 

This amendment to part 71 of the 
Federal Aviation Regulations alters V- 
116 and V-221. This action is necessary 
to ensure that the HARWL intersection 
coincides with the airways. The 
HARWL intersection serves as a 
departure fix for Detroit Metro and 
satellite airports. Realigning these 
airways between the Salem VORTAC 
and the Jackson VOR/DME will reduce 
chart clutter and simplify clearances 
and routings for airspace users. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a "major 
rule” under Executive Order 12291; (2) 
is not a "significant rule" under DOT 
Regulatory Policies and Procedures (44 
FR11034; February 26,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

List of Subjects in 14 CFR Part 71 


§71.1 [Amended] 

2. The incorporation by reference in 
14 CFR 71.1 of the Federal Aviation 
Administration Order 7400.7A, 
Compilation of Regulations, dated 
November 2,1992, and effective 
November 27,1992, is amended as 
follows: 

Section 71.123 Domestic VOB Federal 
Airways 

* * It H 

V-116 [Revised] 

From INT Kansas City, MO, 076® and 
Napoleon, MO, 005® radials, via Macon, MO; 
Quincy, IL; Peoria, IL; Pontiac, IL; Joliet, IL. 
From INT Chicago O'Hare, IL 092® and 
Chicago Heights, IL, 013® radials; INT 
Chicago O'Hare 092® and Keeler, MI, 256® 
radials; Keeler, Jackson, Ml; INT Jackson 089® 
and Salem, Ml 252® radials; Salem; Windsor, 
ON, Canada; INT Windsor 092® and Erie, PA, 
281° radials; Erie; Bradford, PA; Stonyfork, 
PA; INT Stonyfork 098® and Wilkes-Barre, 

PA. 310® radials; Wilkes-Barre; INT Wilkes- 
Barre 084® and Sparta, NJ, 300® radials; to 
Sparta. The airspace within Canada is 
excluded. 

***** 

V-221 [Revised] 

From Bible Grove, IL, via Hoosier, IN; 
Shelbyville, IN; Muncie, IN; Port Wayne, IN; 
Litchfield, MI; Jackson, MI; INT Jackson 089® 
and Salem, Ml, 252® radials; Salem; INT 
Salem 082® and Aylmer, Canada, 261® 
radials; INT Aylmer 261° and Erie, PA, 303® 
radials; Erie. The airspace within Canada is 
excluded. 

***** 

Issued in Washington, DC, on November 
25.1992. 

Harold W. Becker, 

Manager, Airspace-Rules and Aeronautical 
Information Division. 

[FR Doc. 92-29705 Filed 12-7-92; 8:45 amj 
ettUNG CODE 4»10-13-4f 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commiaeion 


Aviation safety. Domestic VOR 
Federal airways, Incorporation by 
reference. 


18 CFR Part 284 

[Docket Noe. RM91-11-004 and RM87-34- 
069; Order No. 636-B] 


Adoption of the Amendment 

In consideration of the foregoing, the 
Federal Aviation Administration 
amends 14 CFR part 71 as follows: 

PART 71—[AMENDED] 


L The authority citation for part 71 
continues to read as follows: 

2PP- ^348(a), 1354(a) 
10854, 24 FR 9565. 3 CFR, 1959- 
11 69 P- 389; 49 U.S.C. lOe(g); 14 CFl 


Regulation of Natural Gaa Pipelines 
After Partial Wellhead Decontrol; Order 
Denying Rehearing and Clarifying 
Order Nos. 636 and 636^A 

Issued November 27,1992. 

AGENCY: Federal Energy Regulatory 
Commission, DOE. • 

ACTION: Final rule; order denying 
rehearing and clarifying order Nos. 636 
and 636-A. 

SUMMARY: On April 8,1992, the 
Commission issued Order No. 636 in 


which it changed its regulations to 
restructure the services provided by 
interstate natural gas pipelines. The 
changes are intended to ensure that 
transportation service is equal for all gas 
supplies, whether the customer 
purchases the gas from the pipeline or 
from another supplier. 

On August 3,1992, the Commission 
issued Order No. 636-A in which the 
Commission denied rehearing in part, 
granted rehearing in part and clarified 
Order No. 636 and made several 
significant adjustments in response to 
revests from small volume customers. 

This order denies rehearing and 
clarifies Order Nos. 636 and 636-A. 
EFFECTIVE DATE: November 27,1992. 

FOR FURTHER INFORMATION CONTACT: 
Jeffrey A. Braimstein, Office of the 
General, Federal Energy Regulatory 
Commission, 825 North Capitol Street 
NE., Washington, DC 20426, (202) 208- 
2114. 

SUPPLEMENTARY INFORMATION: In 
addition to publishing the full text of 
this document in the Federal Register, 
the Commission also provides all 
interested persons an opportimity to 
inspect or copy the contents of this 
document during normal business hours 
in room 3104, 941 North Capitol Street, 
NE., Washin^on, DC 20426. 

The Commission Issuance Posting 
System (CIPS), an electronic bulletin 
board service, provides access to the 
texts of formal documents issued by the 
Commission. CIPS is available at no 
charge to the user and may be accessed 
using a personal computer with a 
modem by dialing (202) 208-1397. To 
access CUPS, set your communications 
software to use 300,1200, or 2400 baud, 
full duplex, no parity, 8 data bits and 1 
stop bit. The full text of this order will 
be available on CIPS for 30 days from 
the date of issuance. The complete text 
on diskette in WordPerfect format may 
also be purchased from the 
Commission’s contractor, La Dom 
Systems Corporation, also located in 
room 3104, 941 North Capitol Street, 
NE., Washington, DC 20426. 

I. Introduction 

On August 3,1992, the Federal 
Energy Regulatory Commission issued 
Order No. 636-A in which it denied 
rehearing in part, granted rehearing in 
part, and clarified Order No. 636.^ Order 


> Pipeline Service Obligations and Revisions to 
Regulatioivs Governing Self-Implementing 
Transportation Under part 284 of the Commission’s 
Regulations; and Regulation of Natural Gas 
Pipelines After Partial Wellhead Decontrol, 57 FR 
13267 (April 16,1992), HI FERC Stats, k Regs. 
Preambles 1 30,939 (April 0,1992) (Order No, 636); 
order on reb'g, Order No. 636-A, 57 FR 36128 

Continued 
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No. 636, as modified by Order No. 636- 
A, restructiued the regulation of 
interstate natural gas pipeline services 
in order to create a natural gas industry 
which will provide all gas consumers 
and the Nation in the long-term with an 
adequate and reliable supply of clean 
and abundant natural gas at reasonable 
prices. 

In Order No. 636-A, the Commission 

» upheld the regulations adopted 
requirements of Order No. 636. 
The Commission did, however, make a 
number of changes to Order No. 636 in 
response to the rehearing and 
clarification requests. The Commission 
has received over eighty petitions for 
rehearing or clarification or both of 
Order No. 636-A.* The petitioners 
reargue issues on which rehearing was 
denied in Order No. 636, challenge 
changes made to Order No. 636 by 
Order No. 636-A, and raise some new 
issues with respect to details of various 
aspects of Order Nos. 636 and 636-A. 

The main issues raised by petitioners 
are as follows. First, they argue that the 
Commission erred in denying shippers 
receiving transportation service under 
individual or transaction specific 
Natural Gas Act (NGA) section 7(c) 
certificates the right to release capacity 
under § 284.243 of the Commission's 
regulations and to have the same rights 
to flexible receipt and delivery points as 
part 284 shippers. Second, petitioners 
oppose the Cktmmission's requirement 
that pipelines maintain their one-part 
volumetric rates computed at an 
imputed load factor to determine the 
transportation rates for small customers. 
Third, petitioners maintain that the 
Commission erred in requiring pipelines 
to adopt measures to avoid significant 
cost shifts that may result from the 
adoption of the straight fixed variable 
(SFV) method of cost classification, 
allocation, and rate design. Fourth, 
petitioners argue that the Commission 
should have used a period less than 20 
years as the contract term cap that must 
be matched by a customer exercising its 
right of first refusal upon expiration of 
its contract. Fifth, petitioners contend 
that the Commission erred in requiring 
pipelines to recover 10 percent of their 
gas supply realignment costs from their 
part 284 interruptible transportation 
service. 

As discussed below, this order denies 
rehearing and clarifies Order Nos. 636 
and 636-A. Hence, no further petitions 
for rehearing will he entertained and the 


(August 12.1992). ni FERC Stats, k Regs. Preambles 
130.950 (August 3.1992). 

^ See the appendix for a list of the parties seeking 
rehearing or clarification or both. Petitioners will 1^ 
referred to by the abbreviations indicated in the 
appendix. 


instant rule is fully ripe for judicial 
review. 

n. Legal Basis and Rationale for 
Unbundling 

The part addresses the rehearing 
requests with respect to the 
Commission's legal basis and rationale 
in adopting Order Nos. 636 and 636-A. 

A. The Legal Basis 

1. Natural Gas Act Authority 

In Order Nos. 636 and 636-A, the 
Commission concluded that it had 
authority under NCA section 5 to alter 
a pipeline's contractual terms and 
conditions of service and that it had not 
unlawfully revoked or modified any 
certificates of public convenience and 
necessity under NGA section 7. The 
Commission found that "section 7 
cannot be read so narrowly as to 
permanently prevent the Commission 
from changing the terms and conditions 
under which a pipeline provides 
service, especially when the pipeline's 
obligation to serve and the LDC's 
entitlement under the certificate remain 
intact."* 

Qncinnati Gas argues that an analysis 
of the individual elements of Order No. 
636-A reveals that the rule does not 
preserve the pipelines' existing service 
obligation. It contends that this is so 
because the new combination of 
unbundled sales service and no-notice 
transportation service is not equal to the 
bundled, dty-gate, firm sales service. 
Cincinnati C^s complains that, under 
the new combination of services, LDCs, 
rather than the pipelines, will be 
responsible for and bear the risk of 
supplying their gas for the no-notice 
transportation service. As an example. 
Cincinnati Gas states its concern that 
the pipeline and other gas suppliers will 
subject it to "output" agreements, under 
which a failure of supply service will 
merely reduce the contracts' take 
obligation. Hence, it maintains that it 
will not be insulated, as it is now, from 
the risk of obtaining gas supplies to 
minimize the risks associated with the 
loss or reduction of production from 
particular wells. It further contends that 
the concept of borrowing gas has not 
been shown to be a viable option for 
securing gas supplies for firm service. In 
a similar vein, Cincinnati Gas contends 
that the conditions attached to no-notice 
transportation, e g., imbalance penalties 
and operatidnal flow orders, show that 
is inferior to bundled, city-gate, firm 
sales service. In addition, Qncinnati 
Gas maintains that a pipeline can free 
itself from its certificated sales service 


^ Order No. 636~A at p. 30. 530. 


obligation by merely making an 
imcompetitive offer to the JJXl, 

The tkimmission adheres to its 
discussion and conclusion in Order 
Nos. 636 and 636-A that it has acted 
within its authority under NGA sections 
4(b) and 5 to prevent undue 
discrimination by altering the pipelines' 
contractual terms and conditions of 
service to remedy the unduly 
discriminatory and anticompetitive 
structure of the pipeline industry. The 
Commission rejects Cincinnati Gas's 
argument that Ae Commission's action 
does not comport with NGA section 7.^ 
In short, the Commission concludes t^t 
the instant rule, in unbundling pipeline 
sales and transportation services, efiects 
no abandonment of service to Cincinnati 
Gas or to any other pipeline customer. 
The Commission amplifies its 
discussion in Order Nos. 636 and 636- 
A as follows: 

The Commission finds that Qncinnati 
Gas has presented no reasons to 
persuade the Commission that it will 
sufier any diminution in service. At the 
outset, the pipeline continues to be 
obligated to deliver gas on a no-notice 
basis to customers receiving no-notice 
delivery under bundled, city-gate, firm 
sales service on May 18,1992. It is true 
that the Commission has changed the 
terms and conditions of service and 
thereby subjected pipeline customers to 
more responsibilities, duties, and risks. 
However, the Commission specifically 
found that those terms and conditions 
are necessary and reasonable 
operational mechanisms for 
implementing the (Dommission's 
remedies to eliminate the 
anticompetitive effect of the current 
regulatoiy environment and pipeline 
services on all segments of the natural 
gas industry. 

It is axiomatic that the consumer of 
any commodity should be responsible 
for its purchase and use. That is equally 
applicable here, where gas buyers will 
have meaningful access to a national 
and competitive wellhead gas market. 
Indeed, because the imbundling remedy 
requires that sales and transportation be 
provided separately shippers must take 
the initiative in obtaining gas and 
therefore bear the responsibilities and 
risks of obtaining supply. In addition, 


^ The Commitsioc has the authority under NGA 
section 4(b) to prevent undue discrimination among 
pipeline customers. ITie Commission may invtJte 
that section, as it did here (Order No. 636 at p. 
30,405), to deal %vith diso^inatioo between 
pipeline services whether or not it could invoke 
section 7 for that purpose. FPC v. Louisiana Power 
e U^t Co., 406 U.S. 621, 646 (1972) (“Since 
section 4(b) deals with 'service,* the FPC may . 
invoke it to deal with curtailment programs, 
whether or not It could also invoke section 7 for 
that purpose.**). 










Federal Register / Vol. 57, No. 236 / Tuesday, December 8, 1992 / Rules and Regulations 57813 


this shifting of risk is not unreasonable 
when, as fully discussed in Order No. 
636, the pipelines (and ultimately 
consumers) were disadvantaged by 
maintaining gas supplies for sale at their 
WACOG to LIX^s when the supplies 
were needed by the LDCs only as a 
peaking source supplement to other 
dieaper gas supply sources. Other terms 
and conditions of service are necessary 
to maintain the operational integrity of 
the pipeline system because the 
pipeline cannot sell gas at the city gate. 
This means that the pipeline must rely 
in the main on the shippers to supply 
the gas needed to keep the pipeline in 
balance and capable of maldng the 
necessary deliveries. Hence, imbalance 
penalties and operational flow orders 
are intimately connected with the 
pipeline’s performance of its 
transportation service for shippers.® 

To conclude, the Commission 
believes that through such measures, the 
no* *notice transportation service will 
prove as reliable as the no>notice aspect 
of bundled, city-gate, firm sales service. 
The Commission merely suggested the 
concept of gas borrowing as a possible 
tool to aid in the cooperative effort to 
secure no-notice service. The 
Commission does not view the 
borrowing of gas as the only tool for 
ensuring no-notice service. 

LDCs, such as Cincinnati Gas, should 
be able to negotiate gas purchase 
contracts wi& reasonable terms (such as 
output clauses or gas supply warranties) 
and prices in the competitive gas 
market. The mere possibility, 
unsupported by the rulemaldng record, 
that pipelines will make uncompetitive 
offers does not invalidate the 
Commission’s ability to act within its 
NGA section 5 authority. The ' 
Commission has no reason to believe 
that any pipeline will do that or, more 
importantly, even if a pipeline made 
such an uncompetitive offer, that any 
customer will be unable to find 
adequate, competitively priced supplies 
from other sources. With the expected 
enhanced quality of transportation 
brought about by Order No. 636, there 
is no reason to expect a diminution in 
service to any customer. Indeed, as 
noted, the Commission expects it would 
be as reliable. Cincinnati Gas has not 
contended that it, in fact, faces the 
prospect of a diminution in aggregate 
service. In fact, Cincinnati Gas now has 


’Cincinnati Gas believes that pipelines will use 
Rational flow orders to Intemipt its supply of gas 
needed for nonolice transportation service. The 
ummission views operational flow orders as a 
^cle for providing, not interrupting, no-notice 
and will consider opposition to particular 
P pellne operaUonal flow order mechanisms in the 
compliance filing orders. 


more options from which to choose 
from than ever before. Cincinnati Gas 
complains that it, like other LDCs, is no 
longer insulated from the risks 
associated with buying gas in a 
competitive market. The Commission 
sees no harm to Cincinnati Gas from 
acquiring gas in a competitive market. 
The Commission concludes that the 
instant rule effects no abandonment of 
service to Cincinnati Gas or any other 
pipeline customer by unbundling 
pipeline sales and transportation 
services. 

There is a possible abandonment of 
service in connection with the 
pipeline’s obligation to serve under the 
blanket sales certificate granted by 
subpart J of part 284. Effective on the 
effective date of that certificate, 

§ 284.14(d) of the regulations provides 
for abandonment of pipeline sales if a 
gas purchaser exercises its right to 
reduce or terminate its right to purchase 
gas from a pipeline or if the puj^aser 
refuses to pay the rate the pipeline 
offers for unbundled gas sales. However, 
this will result from the operation of the 
purchasers’ decisions under the 
regulation—^not from a generic section 7 
finding. The Commission found these 
abandonment authorizations to be in the 
present or future public convenience or 
necessity as part of the transition to 
pipeline sales under the blanket sales 
certificates, because they will enable the 
pipelines and gas purchasers to 
structure their relationship in light of 
the market for natural gas.*^ As stated by 
Congress in section 202 of the Energy 
Policy Act of 1992: “It is the sense of the 
Congress that natural gas consumers and 
producers, and the national economy, 
are best served by a competitive natural 
gas wellhead market.’’^ 

2. Past Precedent 

Cincinnati Gas argues that past 
Commission precedent indicates that 
the Commission must act under NGA 
section 7 to accomplish the proposed 
restructuring. It states that the 
Commission has required pipelines to 
apply for certificates under NGA section 
7 in order to restructure their services 
and institute gas inventory charge (GIC) 
mechanisms® and to transport gas to an 
existing shipper at new delivery points.® 


•See Order No. 636 at p. 30.452-55. 

^ Pub. L. No. 102-486,106 StaL 2776 (1S92). 

*E.g., Natural Gas Pipeline Co., 41 FERC161,358 
at pp. 6 1,972-73 (1972), Transwestem Pipeline Co., 
42 FERC 161,370 at p. 62,083 (1988), and 
Transcontinental (ks Pipe line Corp., 46 FERC 
161,364 (1989). 

•Transcontinental Gas Pipe Line Corp., 42 FERC 
161 ,256 at p. 61,823, reconsideration denied^ 43 
FERC 161,207 (1988). 


The Commission has acted 
consistently with the dted cases. The 
essentia] aspects of those cases were (1) 
the fact that the pipeline’s customers 
had to consent to the abandonment of 
service linked to releasing the pipeline 
from its obligation to supply gas above 
a customer’s nominated levels and (2) 
the need to act prospectively with 
respect to an interrelated package of 
proposals.'* Here, the Commission, by 
operation of the rule, is: (1) providing 
for abandonment of reducra or 
terminated customer purchase 
obligations (section 284.14(d)), (2) 
issuing each part 284 pipeline a blanket 
sales certificate (under subpart) of part 
284), and (3) acting prospectively under 
NGA section 5 to avoid a segmented 
approach. There is therefore no 
inconsistency with those cases. 

The Commission also concludes that 
Cincinnati C^s’s argument that the case 
requires a certificate to change delivery 
points is irrelevant. This is b^use the 
Commission did not, as a policy matter, 
permit flexible delivery points as a term 
and condition of transportation service 
until Order No. 636 modified that policy 
for part 284 pipelines.'* 

B, The BationoJe 

Cincinnati Gas attacks in part the 
Commission’s conclusion in Order No. 
636-A that 100 percent standby 
transportation service within firm sales 
entitlements is not in the public 
interest.'® The Commission reached this 
conclusion for several reasons. First, the 
pipeline would still be offering a 
bundled sales service and therefore 
would be offering a service at the city 
gate while other gas sellers would be 
offering a different service because their 
sales would occur at or near the 
production area. Second, the pipeline 
would have a natural incentive to favor 
its own sales in managing the pipeline 
system. This would run afoul of the 
Commission’s Intent to put all sellers on 
,an equal footing. Third, the pipeline 
would have to retain the gas under 
contract to make the bundled sales. 


’•E.g., Natural Gas Pipeline Co., 41 FERC 
161,358 at pp. 81.972-73 (1987); Transwestem 
Pipeline Co., 41 FERC 161,371 at p. 62,006 (1967); 
Transweslera Pipeline Co., 42 FERC 161,370 at p. 
62,083 (1988); El Paso Natural Gas Co.. 43 FERC 
161,327 a! p. 61,913 (1988). 

See Transwestem Pipeline Co.. 42 FERC 
161,370 at p. 61,083 (1988), and Transcontinental 
Gas Pipeline Corp., 46 FERC 161,364 at p. 62,135 
(1989). 

« Order No. 636 at p. 30,428-29. 

Under 100 percent standby service, a firm sales 
customer may elect to receive 100 percent of its 
daily contract demand volumes as firm 
transportation service for the shipment of gas 
purchased from any gas suppliers, with the pipeline 
obligated to stand ready to provide sales gas at call 
at full contract demand levels. 









57914 Federal Register / Vol. 57, No. 236 / Tuesday, December 8, 1992 / Rules and Regulations 


without appropriate compensation, even 
though the customer would be taking 
the gas only or mainly at peak. 
Cincinnati Gas takes issue with the third 
rationale at least certain pipelines, 
such as Columbia Gas Transmission 
Corporation, which has implemented a 
GIC that compensates it for the costs 
associated with maintaining its gas 
supply portfolio. Cincinnati Gas 
maintains that Columbia is thus 
compensated even if its customers take 
gas only at pc^. 

The Commission believes that the first 
two reasons are adequate to support its 
conclusion that 100 percent standby 
transportation service is not in the 
public interest and therefore is not a 
reasonable alternative to unbundling 
sales from transportation. Moreover, 
that Columbia has a GIC, and is, 
therefore, compensated for maintaining 
gas supplies, does not alter the 
Commission's conclusion that the 
transportation embedded within the 
bundled firm sales service is superior to 
firm transportation, to the disa^antages 
of competing sellers. Last, as stated in 
Order No. 636-A, *'(b)ecause the 
Commission is determining rules of 
general, prospective applicability to 
solve ‘systemic problems of the natural 
gas (industry),' it does not need to 
examine the circumstances of 
individual pipelines." 

Cincinnati Gas also argues that 
mandating unbundling runs counter to 
the Commission's goal of allowing 
parties to rely more on private 
contracts.'* It maintains that it has 
renegotiated its pipeline contracts since 
Commission Order No. 436 was 
implemented, and that mandating 
unbundling merely destroys the l^lance 
between open access and pipeline sales 
that it has already achieved. 

The Commission sees no 
inconsistency between exercising its 
authority to find a particular typ >0 of 
contract (bundled sales contract) unduly 
discriminatory and anticompetitive, and 
encouraging parties to rely more cm 
contracts in a commercial environment 
where no one segment of the natural gas 
industry has an unfair advantage over 
other market participants owing to its 
control of a monopoly service. The 


’♦Order No. 63e-A at p. 30.541, quoting 
Wisconsin Gas Co, v. FBBC, 770 F.2d 1144,1166 
(D.C Or. 1965). 

’♦Order No. Bas-^A at p. 30,541, cHing Wisconsin 
Gas Co. V. FERQ 770 F.2d 1144,1165-68 and 
Associated Gas Distributors ▼. FBRQ 824 F.2d 081, 
1006 CD.C Or. 1067). Cindnoati Gas also feUs to 
appradate that it can contract with any gas 
supplier—Includii^ the pipeline—4or gas that can 
be produced on a siand rtady basis. In con)unctioo 
with the LDC*s transportation entitlement, the LDC 
can it it chooses replicate a standby servi^. 

*• Citing Order Na 636-A at p. 30,534. 


Commission sees no reason why 
Cincinnati Gas cannot continue to rely 
on both pipeline and nonpipeline gas 
merchants in the new commercial and 
regulatory environment created by the 
instant rule. 

m. Unbundling—Pipeline Access to 
Capacity 

In Order No. 636, the Commission 
concluded that pipelines must 
unbundle the sides and transportation 
components of their bundled, city-gate, 
sales services. In Order No. 636-A, the 
Commission concluded that a pipeline 
cannot retain or obtain capacity 
downstream of the point of unbundling 
on its system except for storage as 
needed for system management and 
balancing and no-notice transportation 
purposes. 

Several pipelines argue that this 
restriction on holding on-system 
capacity puts them at a competitive 
disadvantage with their competitors 
because the latter can effectively 
rebundle by holding capacity. T^ey add 
that the Commission's policy may 
increase the level of transition costs and 
is not necessary to prevent the pipelines 
from favoring themselves in lignt of the 
Order No. 497-type safeguards of Order 
Nos. 636 and 636-A. Natural and Enron 
argue that pipelines as merchants 
should be able to hold capacity on their 
own systems. Enron, PEC Pipeline 
Group, and Tenneco maintain that 
pipelines should be able to obtain 
unsubscribed firm and unutilized 
interruptible transportation and storage 
capacity once sales and transportation 
are unbundled. 

The Commission denies rehearing and 
adheres to its discussion of this issue in 
Order No. 636-A. In brief, as stated 
there, the Commission believes that 
pipelines will be able to compete with 
other gas sellers for imbundl^ gas sales 
and that, "on balance any advantage on 
a generic basis for [pipeline] 
competitors [from reserving capacity for 
their own sales service] will be minimal 
and does not warrant permitting 
pipelines to be capacity holders and 
gain the opportunity to favor themselves 
as gas sellers in the management of 
pipeline transportation facilities, 
including storage."'* This especially so 
in the current circumstances where the 
pipeline must adjust from the bimdled 
to the unbundled environment in 
operating the pipeline system. The 


Natural, Enron (Northern Natural, 
Transwastem, and Florida Gai). PfiC Pipeline 
Group, and Tenneco. 

’•Ofder No. 636-A at p. 30,543, citing. Tenneco 
Gas V. FERC, 969 P.2d 1187 (D.C Or. 1992), with 
respect to the pipeline’s **obvious incentive to fovor 
its own marketing alhliate.** (at 1202). 


Order No. 497-type safeguards imposed 
by Order No. 636 (standards of conduct 
and reporting requirements) apply cmly 
to an unbim^ed and not to a bundled 
environment. Hence, those safeguards 
would provide no protection against a 
pipeline favoring itself with its bundled 
sales service. 

In addition, one reason for adopting 
the instant rule was a need to ensure 
equality of transportation, which the 
Commission continues to believe is best 
obtainable when the pipeline makes 
only unbundled sales. The pipeline 
differs from its competitors b^use of 
its control over a monopoly service- 
transportation—which its competitors 
must use, which gives the pipolme an 
inherent ability and incentive to favor 
its own sales service.'* The O)mmi88ion 
believes that it is therefore necessary to 
deny pipelines the right to capacity on 
their own systems, whether retained as 
part of the restructuring process or 
obtained thereafter from unsubscribed 
or released capacity.** 

The (^mmission notes, however, that 
a pipeline's merchant division can act 
as the gas purchaser's agent to make all 
arrangements necessary for 
transportation of the gas. However, the 
transportation would be accompli^ed 
throng the use of the customer's 
transportation capacity in entitlement. 
In addition, a pipeline's marketing 
affiliate can obtain capacity on any 
pipeline and package sales and 
transportation but, in order to prevent 
circumvention of the imbundling 
requirement, the pipeline itself cannot 
do this. 

IV. Open Access Transportation Rules 
A. Application to Part 157 Shippers 

In Order No. 636-A, the Commission 
determined that holders of individually 
certificated transportation under section 
7(c) of the Natural Gas Act and part 157 
of the Conunission's regulaUons (Part 
157 shippers), i.e., not part 284 
shippers, are not eligible to release 
capacity under section 284.243 since 
they are not governed by part 284 or 
affected by the provisions of Order No. 
636 that amended the p^ 284 
regulations.*' For the same reason, the 
Commission found that part 157 
shippers would not have the same rights 
to flexible receipt and delivery points as 
part 284 shippers.** The Commission 
stated that part 157 shippers could 


’•Cy. Tenneco Gas v. FKBC. 969 F.2d 1187 (D.C 
Cir. 1992), with respect to the pipeiioe’s **ohidou8 
incentive to favor its own marketing affiliate.** (at 
1202 ). 

*®For a discuasioc of transition costs, see infra. 
3’ Order No. 836-A at p. 30.569. 

220rd» No, 638-A at p. 30,565. 











Federal Regiater / Vol. 57, No, 236 / Tuesday, December 8, 1992 / Rules and Regulations 57915 


convert to Part 284 if they wanted to 
release capacity or use flexible receipt 
and delivery points. 

A number of petitioners seek 
rehearing of the Commission’s 
restrictions on pert 157 shippers.*® They 
contend the Conunission dia not 
adequately pistify denying Part 157 
shippers access to these essential 
services and treating them differently 
than other classes of firm transportation. 
They assert that Order No. 636 affected 

industry segments, including Part 
157 shippers. In particular, they cite the 
requirement that part 157 shippers must 
pay SFV rates and argue that they, like 
part 284 shippers, need to release 
capacity to mitigate the effect of the 
change to SFV. They further contend 
that excluding part 157 shippers from 
the capacity release mechanism and 
restricting Uieir use of flexible receipt 
and delivery points eliminates available 
capacity from the secondary market and 
is incompatible with the Commission’s 
goals of establishing a robust secondary 
market in released capacity and 
providing for maximum use of the 
pipeline system with little idle capacity. 

The Commission denies the requests 
for rehearing. While the petitioners are 
correct that the rate design portion of 
Order No. 636 will apply to part 157 
shippers, the Commission’s traditional 
policy is to apply the same rate design 
to all services. For example, the 
Commission applied the principles of 
its l^te Design Policy Statement to the 
design of part 157 rates even though the 
Policy Statement was applicable only to 
p^ 284 transportation and the non- 
discriminatory access conditions of Part 
284 did not apply to the part 157 
shippers.*^ Similarly, the competitive 
rationale for adopting SFV rate design as 
a rne^s to promote the development of 
a national gas market ** applies equally 
to^ 157 rates. 

The rationale for applying SFV rate 
design to part 157 rates does not justify 
extending the capacity release 
provisions, or other substantive aspects 
of part 284, to part 157 shippers. The 
regulations promulgated by Order No. 

636 changM only the regulations imder 
ihe Commission’s open access 
hansportation program implemented in 


^GA, Brooklyn Union. CooEd. JMC Power 
LiLCO. Midlend Cogeneration, National 
^ England Power. Nortbecuit Energy. 
Power AuUwrity, PSEAG, SoCal Edison, 
‘ennero, TraneCanada, Tranaco, UGI. Virginia 

JMC Power Projects, New 
Northeast Energy. Northern States, 

^ totewtate Natural Gas Pipeline Rate Design. 48 
^.m..tp.61.444(m9)(orderon^ 

“0«ier Na 638 a! pp, 30,431-35. 


part 284 of the regulations.*® The 
Commission’s open access program 
always has been a special program with 
interrelated provisions designed to 
implement a comprehensive regulatory 
scheme. While part 284 provisions may 
provide shippers with benefits not 
enjoyed by part 157 shippers, it also 
imposes c^ugations not incurred by part 
157 shippers. Part 284 requires non- 
discriminatory access for all shippers, 
while part 157 arrangements may 
include unique terms and conditions.*^ 
Important substantive provisions of 
Order No. 636 therefore do not apply to 
part 157 shippers; for example, part 157 
shippers are not responsible for paying 
transition costs resulting from Order No. 
636 and are not subject to pre*granted 
abandonment.*® 

Of particular relevance to the issue of 
capacity release, the Commission has a 
long standing policy of not permitting 
discounting under part 157 in order to 
prevent undue discrimination. Selective 
discounting can take place only under 
the comprehensive regulatory scheme 
established in part 284.*® The capacity 
releasing mechanism established under 
part 284 provided that the rates for 
released capacity could be discounted.*® 
Indeed, the flexibility to discount rates 
for released capacity is an integral part 
of the capacity release mechanism 
because it promotes the Commission’s 
goal of achieving efficient use of 
pipeline firm capacity throughout the 
y^.®* By discoimting, firm shippers^ 
will be able to release capacity during 
the off peak season, when rates for 
capacity are most likely to be less than 
the maximum. Since the part 284 
capacity releasing mecha^sm is 
predicated on the ability to discount 
and part 157 capacity cannot be 
discounted, piurt 157 shippers cannot 


^Order Na 636 appliat only to i^peiinea 
operating under Part 264, except th^ it does not 
apply to intrastate pipelines and. as discussed later, 
section 284.242 applies to Part 157 c^>acity held by 
pipelines. 

Penalties, for instance, must be imposed on all 
Part 284 shippers, but are not required to be 
imposed on all Part 157 shippers. 

See Order Na 636 at p. 30,459; section 284.221 
(d). 

^ See Consolidated Gas Transmission Corp., 36 
FERC 161.723 (1968). aff'd, 39 FERC 161.112 
(1967). affd sub nom., Columbia Gas Transmissioo 
Corp. ▼. FERC, 646 F. 2d 250 (aC Cir. 1988); 
Interpretation of, and Regulations Under, Section 5 
of the Outer Continental Shelf Lands Act Governing 
Transportation of Natural Gas by Interstate Natural 
Gas Pipelines on or Across the Outer Continental 
Shelf, Order Na 509-A. 54 Fed. Reg. 6301, HI FERC 
Stats, k Regs. Preambles 130346, at p. 31338 
(1969). 

^Section 264.243(e) provides that the pipeline 
must allocate rdeased capacity to the perscm 
oflering the highest rate (not over the mAiHmnm 
rate). 

Order No, 636 at p, 30,41& 


simply be included in the capacity 
releasing mechanism establi^ed under 
part 284. 

Some petitioners®* argue that the 
Commission’s determination that part 
157 ship{>er8 cannot release capacity 
under § 284.243 is inconsistent with the 
Commission’s requirement that 
pipelines reassign their upstreampart 
157 capacity under S 284.242.®® The 
Commission finds no inconsistency 
between these determinations because 
the goals sought to be achieved by the 
two sections are unrelated. The capacity 
release mechanism was designed to 
enable firm shippers to reallocate 
imused capacity to replacement 
shippers v^shing to wtain that capacity. 
On the other hand, the required 
assigi^ent of upstream part 157 
capacity held by pipelines was 
necessary to implement the imbimdling 
of sales and transportation service. After 
unbundling, firm shippers on the 
downstream pipeline would need 
upstream transportation to obtain access 
to supplies in the production area. 
Without upstream capacity, firm 
shippers on the downstream pipeline 
would have no means to transport gas 
frrom the production area to the 
downstream pipeline.®^ The 
reassignment of upstream pipeline part 
157 capecnty, therefore, would have 
been necessary to implement 
unbundling fully, regardless of whether 
a capacity release mecdianism was in 
place.®* 

Brooklyn Union (X)ntend8 that sinc^ 
no party sought rehearing of Order No. 
636, wfoch stated that part 157 capacity 
(x>uld be released, the Wtial decision to 
permit such a release became final and 
could not be repealed without a full 
notice and cxMnment rulemaking. The 
Conunission finds this argument 
impersuasive. In Order No. 636, the 
regulations and preamble were 
inconsistent on whether Part 157 
shippers could release capacity, and 
several parties recjuested ciarification cm 
this point.®® Based on sucii requests, the 
Commission can make modific^ations in 
a major rulemaking, sucii as thiie one, 
without embarking on a new roimd of 
notice and comment, in particular when 
parties have the opportunity to 
comment on the proposed change.®* 


’*N 0 W England Power; SoCal Edison. 

Order No. 638-A a! p. 30369. 

Order No. 636 at p. 30.417. 

Additionally, tha raatsignmeot of upstream 
pipeline capacity occurs only once and is 
pennanent while the capacity releasing mechanism 
is an on-going program. 

^•See Order No. 636-A at p. 30365. 

•^See Natural Resources Defense Omncil. foe. v. 
Thomas, 636 F.2d 1224 (D41 CitX cert, denied, 486 

Omtixmad 
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Brooklyn Union was given notice and 
the opportunity in this round of 
rehearing to contest the Commission’s 
decision regarding capacity release by 
part 157 shippers. 

Customers on the Great Lakes 
system contend that denying part 157 
shippers the ability to release capacity 
is inconsistent with Commission Order 
No. 368 requiring capacity release for 
part 157 capacity on the Great Lakes 
system in order to ration capacity 
effectively.^® As the Commission found 
in Order No. 636-A, it will not decide 
caso-specihc issues in a generic 
rulemaking,'*® Case-specific concerns 
should be addressed in the particular 
proceeding at issue or in the pipeline's 
individual restructuring proceeding. 
Rehearing of Order No. 368 in Great 
Lakes still is pending before the 
Commission. 

Although the Commission is denying 
the requests for rehearing, the 
Commission reemphasizes that it finds 
conversions from individually 
certificated transportation to open 
access transportation to be in the public 
interest. The Commission anticipates 
that pipelines and their customers will 
be able to reach agreement on proposals 
for implementing such conversions and 
encourages them to do so.^* 

Several petitioners seek clarification 
of the mechanism by which Part 157 
shippers can convert to Peui 284 
transportation.^* Some contend Part 157 
shippers should be given a unilateral 
right to convert at any time. Others 
argue that the pipeline must agree. 
Petitioners also raise questions 
concerning the rate implications of 
conversions since some Part 157 
shippers now pay rates above those 
charged firm customers under Part 284. 
They request clarification whether the 
rates will be converted at the higher 
incremental level or will be rolled-in. 

As a general proposition, the details 
of part 157 conversions should be 
worked out in the restructuring 
Woceedings so that the conversions can 
M coordinated with the other aspects of 
compliance with Order No. 636. Part 
157 shippers should notify the pipeline 
during the restructuring of their desire 
to convert. The Commission will expect 
pipelines to implement such 
conversions to the maximum extent 


U. S. 888,901 (1988); Connecticut Light & Power Co. 

V. Nuclear Regulatory Comm'n., 873 F. 2d 525 (D.C. 
Cir ), cert, denied, 459 U.S. 835 (1982). 

Midland Cogeneration; TransCanada. 

3® 57 FERC 161,141 (1991). 

«®Order No. e36-A at p. 30,561. 

See Tranacontinental Gas Pipe Line Corp., 60 
FERC 161,388 (1992), 

PSEftG; National Fuel; Transco; ULCO; New 
England Power; Midland Cogeneration. 


feasible. However, since rate and other 
implications of part 157 conversions are 
specific to individual pipelines, the 
Commission cannot specify a universal 
mechanism for handling these concerns; 
these issues are more appropriately 
addressed in individual cases. 

B. Capacity Release 

In Order No. 636, the Commission 
added § 284.243 requiring open access 
pipelines to establish a mechanism that 
permits firm transportation customers 
under part 284 to release all or part of 
their capacity to a replacement shipper. 
In Order No. 636-A, the Commission 
added § 284.243(h) providing an 
exception from the bidding 
requirements of § 284.243 for short-term 
capacity releases, modified § 284.243(d) 
to require pipelines to post offers to 
purchase capacity, and addressed 
numerous requests for rehearing and 
clarification. Except when necessary to 
respond to petitioners* arguments on 
rehearing and clarification of Order No. 
636-A, the Commission will not repeat 
here the discussion of the capacity 
release mechanism in Order Nos. 636 
and 636—A. 

1. Maximum Rate Bids 

CNG reouests clarification that if a 
designated replacement shipper under a 
prearranged deal bids the maximum 
rate, the pipeline need not post the 
transaction on the EBB or, in the 
alternative, could post the transaction 
within 48 hours ol the completed 
transaction. The Commission will 
clarify the appropriate handling of 
prearranged deals at the maximum rate 
(meeting all terms and conditions of the 
release). One of the primary goals of the 
capacity release provisions was to 
provide timely notice of all capacity 
reallocations and CNG has provided no 
basis for concluding that such posting 
would be any more burdensome than 
posting other listings of capacity 
available for release. Thus, CNG’s 
request for an exception from the 
posting requirements for capacity 
releas^ at the maximum rate is denied; 
under § 284.243(d), pipelines must post 
immediately all capacity available for 
release, including those involving 
designated replacement shippers paying 
the maximum rate,*** 

However, when a prearranged deal is 
at the maximum rate, and meets all 
other terms and conditions of the 
release, no other shipper can make a 
better bid for that capacity, and, 
therefore, subjecting such a release to 


Releases falling under the short-term exception 
in section 284.243(h) must be posted as soon as 
possible, but not later than 48 hours after the 
transaction commences. 


the bidding periods in the pipeline’s 
tariff could unnecessarily o^elay 
implementation of the release. 
Accordingly, the Commission expects 
pipelines to adopt procedures to 
provide for prompt implementation of 
prearranged deals at the maximum rate 

2. Exception for Short-Term Releases 

In Order No. 636-A, the Commission 
promulgated new § 284.243(h) 
providing that parties could arrange for 
releases of capacity of less than one 
calendar month without compliance 
with the bidding requirements.of 
section 284,243. Notice of the release 
would have to made as soon as possible, 
but no later than 48 hours after the 
release transaction begins. While 
petitioners generally were supportive of 
the short-term exception, they have 
requested rehearing on two aspects of 
the provision. 

a. Length of release. Several 
petitioners request that the exception be 
extended to one full month so that it 
will conform better to the industry’s 
current practice in which contracts for 
spot market gas cover a full month.^^ 
The Commission denies the request for 
rehearing on this point. The short-term 
exception was designed to ensure that 
firm shippers have the ability to release 
capacity in unforeseen situations when 
they cannot anticipate having capacity 
available. It was not designed as a 
substitute for the § 284.243 bidding 
procedures for normal industry 
transactions. The Commission remains 
convinced that pipelines can design 
capacity release mechanisms to 
accommodate the industry’s standard 
monthly contracting process. Indeed, in 
most cases, the Commission expects that 
pipelines can implement capacity 
release mechanisms imder the 
regulations that will accommodate 
releases for one day or less anytime 
during a month and provide for 
consummation of such transactions 
within twenty-four hours of posting.^* 

b. Prohibition on roll-overs. In 
$ 284.243(h)(2), the Commission 
prohibited roll-overs or extensions 
under the exception as well as re- 
releases of capacity to the same 
replacement shipper within 30 days of 
the first release. Parties wishing to 
extend such releases would have to 
comply with the posting and bidding 
requirements of the rule. The 
Commission included these 
prohibitions on roll-overs to protect the 
integrity and allocative efficiency of the 
capacity release mechanism by 
preventing parties from avoiding the 


AGA; Natural; NYSEAG; Peoples Gas. 
See Order No. 636-A at p, 30,554. 
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bidding requirement by extending short¬ 
term releases.'*® 

Several petitioners request the 
Commission to remove these 
prohibitions on roll-overs.'*^ They 
contend that an exigency may reoccur 
within a month, requiring a re-release of 
capacity to the same replacement 
shipper. AGD gives, as an example, a 
power outage resulting in excess 
capacity to an LDC which could recur 
later in the month. 

The Commission denies the requests 
for rehearing. In the Commission's 
judgment, the need to prevent 
circumvention of the bidding process 
should not be sacrificed to 
accommodate the remote possibility that 
an unforeseen situation will reoccur 
more than once a month. Moreover, the 
Commission has provided flexibility to 
accommodate even such remote 
exigencies. The releasing shipper could 
release capacity to another replacement 
shipper under the short-term exception. 
As discussed previously, the releasing 
shipper also could enter into a pre¬ 
arranged deal with the same 
replacement shipper at the maximum 
rate. Such a deal would not be subject 
to any Iddding periods and tlie 
Commission expects that pipelines will 
be able to provide for prompt 
implementation of suc^ deals. 

Petitioners also contend that some 
replacement shippers require quick 
access to short-term capacity on a 
recurring basis and that the prohibition 
on roll-overs would preclude such 
transactions from taking place. As noted 
above, the short-term exception was not 
intended to permit parties to structure 
ongoing transactions involving recurring 
access to capacity over short periods. 

Such ongoing, recurring transactions 
must be subject to bidding (unless at the 
maximum rate) and the other non- 
discriminatory requirements of the 
capacity releasing mechanism to ensure 
that capacity is allocated to the 
replacement shipper placing the highest 
value on the capacity. 

Consolidated Minerals, on the other 
hand, contends that the Commission's 
prohibition on roll-overs is not strong 
enough to prevent circumvention of the 
non-discriminatory bidding 
requirements of the capacity release 
Bechanism. It requests stronger 
provisions, such as volumetric 

* The Committioa found that prearranged deals 
must be sidt>iect to the bidding 
r^uuemaoU of seclioa 2S4.243 to preserve 
WtocaUve efficiency by ensuring ffiat capacity is 

%ated to the shipper placing the highest value 
® that capacity. Order No. 636-A at pp. 30.S54~ 

^AGA. AGD, CNG. Northero States; PSEAG; UGl; 
uix; Washington Gas. 


limitations or further limits on the 
firequency wdth which parties can use 
this process. The Commission will not 
impose volumetric limits or further 
restrictions to prevent roll-overs, 
because such restrictions would place 
burdens on short-term releases that do 
not appear necessary to prevent 
circumvention of the bidding process. 

3. Requests for Additional Exceptions 

In Order No. 626-A. the Commission 
rejected requests for exceptions from its 
rule that a replacement sMpper under a 
prearranged deal has priority to released 
capacity so long as the prearranged 
replacement shipper meets the 
maximum price bid.^® American 
Natural Gas and Consolidated Minerals 
reiterate the request for alternative 
priority mechanisms, ai^guing, in 
particular, that providing prearranged 
deals with priority to released capacity 
on capacity constrained pipelines will 
result in an unfair allocation of capacity. 

The Commission reaflirms its position 
in Order Nos. 636 and 635-A and will 
not provide for alternative priority 
provisions on capacity constrained 
pipelines. Such an exception could 
involve numerous pipelines or portions 
of pipelines and would defeat the 
efficiency goals of the capacity release 
mechanism. As stated in Order No. 636- 
A. prearranged deals promote efficiency 
by providing firm shippers with the 
incentive to market actively their 
unneeded firm capacity rather than 
simply posting it on the bulletin board. 
However, the Commission sought to 
preserve the allocative efficiency of the 
process by requiring that prearranged 
deals be subject to die bidding 
requirements of § 284.243 so that the 
available capacity is allocated to its 
highest valued use.^® 

Washington Cas suggests that, in 
Order No. 636-A, the Commission 
limited the use of prearranged deals to 
agreements between LDCs and end- 
users and suggests that this limitation 
fails to recognize the LDCs may need to 
enter into pooling or exchange 
arrangements among themselves to 
provide peaking service or emergency 
replacement of supplies in the event of 
a force majeure outage.*® It further 
requests that the Commission permit 
LDCs to enter into such exchange or 
pooling arrangements without 
posting. 


'•* Order No. 63a-A at pp. 30,554-58. 

Order No. 638-A. the Commission denied a 
similar request for according shippers on a 
pipeline's firm queue with priority access to 
released capacity. Order No. 636-A at p. 30,555. 

^Washington Gas cites the discussion in Order 
No. 636-A at p. 30,555. 


Washington Gas is not correct that 
prearrange deals are limited to 
arrangements between LDCs end- 
users; the section cited by Washington 
Gas merely referred to deals between 
LDCs and end-users as an example of 
one type of prearranged deal. LEK^ can 
enter into prearrange deals with other 
LDCs or any other potentUd shippers. 
However, Washington Gas has not 
demonstrated that so-called pooling and 
exchange arrangements, or similar 
arrangements, are so different from 
other prearranged deals that they 
warrant an exception from the posting 
requirements. Ail prearranged deals for 
release of capacity must either frdl 
within the short-term exception in 
§ 284.243(h) or comply wi& the postii^ 
and bidding requirements of $ 284.243. 

4. Terms and Conditions 

Order No. 636 provided that releasing 
shippers could establish terms and 
conditions specific to their releases, 
such as the right to recall the use of 
capacity under certain conditions, for 
instance, if the temperature dropped 
below a specified degree.®^ In Chder No. 
636-A, the Commission clarified a 
number of issues relating to terms and 
conditions. The Commission stated that 
releasing shippers could include 
reasonable and non-discriminatory 
terms and conditions and could include 
provisions for determining the highest 
valued or best bid. The Commission 
required that all such terms and 
conditions must be posted on the 
pipeline's EBB, be objectively stated, be 
applicable to all potential bidders, and 
relate solely to the details of acquiring 
capacity on interstate pipelines.®* With 
respect to the determination of best 
bids, the Commission also required the 
pipelines to include in their tariffs an 
objective and non-discriminatcHy 
economic standard for determining best 
bids. Releasing shippers could avail 
themselves of this standard, but were 
not required to do so. 

QG contends the Commission erred 
in permitting the releasing shipper to 
establish terms and conditions for 
determining best bids and should, 
instead, require the pipelines and their 
customers to craft a generic set of 
evaluation criteria for determining best 
bids. It asserts that allowing the 
releasing shipper to dictate bid 
evaluation criteria will burden the 
administration of the capacity release 
program and could lead to 
discriminatory conduct, for example, if 
releasing shippers favor their own end- 
users. 


** Order No. 636 at p. 30,418. 

®* Order No. 636-A at p. 30.557. 
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The Producer Associations argue that 
the capacity release mechanism should 
protect small shippers and contend that 
bid evaluation should be done solely on 
the basis of price without consideration 
of the volumes bid by any shipper. 

Under its proposal, a shipper bidding a 
high price for a small volume would 
receive that capacity even though 
another shipper bid a somewhat lower 
price for the entire package. 

The Conunission denies the requests 
for rehearing. In Order No. 636-A, the 
Commission recognized that a variety of 
releasing conditions might exist and 
that one methodology for evaluating 
bids might not apply equally to all 
releases.^ In balancing the need to 
permit releasing shippers to develop 
terms and conditions that would 
maximize the efficiency of their 
capacity releases against the need to 
prevent discrimination, the Commission 
concluded that it would not prohibit 
releasing shippers from developing 
objective, non-discriminatory terms and 
conditions to determine the best bid.^ 
The Commission, however, specifically 
provided that such terms and conditions 
could not favor one set of buyers or 
grant price preferences or credits to 
certain buyers. The Commission 
believes such regulations are sufficient 
to prevent undue discrimination. 
Applying objectively stated criteria also 
should pose little administrative 
difficulty. Because releasing situations 
are so varied, the Commission will not 
circumscribe the options of the parties 
by proscribing particular evaluation 
methodologies, such as those suggested 
by the Producer Associations. 

Other petitioners raise additional 
issues with respect to terms and 
conditions. UGI and UDC reiterate the 
argument advanced on rehearing of 
Order No. 636 that releasing shippers 
should be allowed to establish bid 
evaluation criteria that reflect all factors 
affecting the releasing shipper; UGI 
contends, for example, that LDCs should 
be able to establish criteria to permit 
them to recover the cost of their own 
facilities that would become effectively 
stranded if an offisystem replacement 
shipper acquired the LDC*8 pipeline 
capacity. PG&E contends that parties 
should be.able to agree on prearranged 
deals involving terms and conditions 
that are not posted as conditions of the 
capacity release. ANR requests guidance 


** Order No. 6363~A at p. 30.596. For example, 
the Commission recognized that in some 
circumstances, releasing shippers may be releasing 
capacity on both downstream and upstream 
pipelines. Order Na 636-A at p. 30,556 n.144. 

^The pipeline's tariff standard for evaluating 
bids would apply when the releasing shipper did 
not specify its own standard. 


on issues relating to recall rights, such 
as who will be responsible for invoking 
recall rights and whether the pipeline 
will be insulated frnm liability 
associated with proper recalls. It 
requests clarification that pipelines are 
free to devise tariff provisions to 
determine liability for imbalances 
associated with recalls. 

The Commission denies these 
requests. The Commission continues to 
hold the same position it stated in Order 
No. 636-A. All terms and conditions for 
releases, including those providing for 
recalls, must be posted on the EBB, 
must be objectively stated, must apply 
only to release of pipeline capacity, 
must not prefer any shipper, such as an 
end-user over other shippers, and 
cannot take into account the use of an 
LDC's own facilities. As the 
Commission pointed out in Order No. 
63&-A, an LDC can negotiate a 
prearranged deal with an end-user and 
the end-user will receive the capacity as 
long as it matches the hast offer.*® Issues 
of defining rights and responsibilities 
relating to recalls should be considered 
in the restructuring proceedings and 
included in the tariff provisions in the 
pipelines’ compliance filings. 

5. Volumetric Bids 

Western Resources and the Producer 
Associations request reconsideration of 
a statement in Cfrder No. 636-A which 
they interpret as forbidding a releasing 
shipper from accepting bids for released 
capacity on a one-part volumetric basis. 
In Order No. 636-A, the Commission 
addressed a request to establish the 
maximum rate for released capacity as 
equal to the maximum rate for 
interruptible transportation. In 
response, the Commission stated that 
the maximum rate for released capacity 
normally would be the maximum firm 
rate since the releasing shipper is 
releasing firm capacity and the 
replacement shipper is paying a 
monthly reservation charge.*® The 
Commission, however, was addressing 
the maximum rate issue only with 
respect to this common releasing 
scenario. As a general policy, the 
Commission seeks to promote 
competition between pipeline capacity 
and released capacity. To facilitate such 
competition, the Commission will not 
foreclose released capacity from being 
bid on a volumetric ^sis. The 
Commission will clarify that parties to 
the restructuring proceedings can 
propose mechanisms that would permit 


»» Order No. e36-A at p. 30,555, 
Order No, 636-A at p. 30,560. 


shippers to release capacity on a 
volumetric basis if they choose to do so. 

6. Use of Released Capacity for 
Backhauls 

WGM requests clarification that a 
releasing slripper can release capacity it 
currently uses as a forward haul for use 
as a bad^aul, if such use is 
operationally feasible. WGM contends 
t^t a backhaul resulting in a diange in 
the flow direction should be permitted 
if such a change is operationdly feasible 
or if the shipper is willing to pay the 
cost of making it feasible. 

In Order Nos. 636 and 636-A, the 
Commission established the general 
principle that firm shippers &ould be 
able to make full use of their pipeline 
capacity through release transactions. 
The Commission used as an example a 
releasing shipper with capacity between 
the Gulf of Mexico and New Ycffk 
releasing capacity from the Gulf to 
Atlanta; this transaction would then free 
up an equal amount of capacity from 
Atlanta to New York which the shipper 
could release or use itself.*^ The 
releasing shipper could release its 
capacity in this manner even though the 
total amount of gas delivered from the 
two transactions could exceed its total 
reservation quantity from the Gulf to 
New York. This principle should be 
applied to capacity release arrangements 
between releasing and replacement 
shippers that involve bac^auls or 
exchanges. The Commission, however, 
cannot make a generic determination on 
WGM’s questions with respect to 
physical changes in flow direction, 
since operational questions must be 
determined on the basis of the 
characteristics of each pipeline. 

7. Credits Exceeding Reservation Fee 

Section 284.243(f) provides that 
releasing shippers receive the full 
proceeds from any release. In Order No. 
636-A, the Commission denied remiests 
for modifying this principle as applied 
to shippers paying discounted rates.*® 
Three petitioners seek rehearing of the 
Commission’s determination that 
shipp>ers holding discovmted contracts 
should receive the full proceeds from a 
release, making essentially the same 
arguments addressed in Cbrder No. 636- 
A.*® They contend that the pipeline 
entered into discounted contracts based 
on specific circumstances in order to 
retain firm transportation that was in 
danger of being lost, the pipeline will be 
harmed if these customers could release 
their capacity to other shippers, and the 


Order No. 63e-A at p. 30,599 n, 151. 
••Order No. 636-A pp. 30,561-62. 
••ArUa; QG; Enron. 
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holders of discounted contracts would 
enjoy an advantage over shippers paying 
maximum rates. 

For the reasons stated in Order No. 
esa-A, the Commission again denies 
the request for rehearing. Holders of 
discounted capacity have no 
competitive advantage in the release 
market over shippers paying maximum 
rates, since all firm shippers will be 
releasing capacity under the same 
conditions,®® Further, as the 
Commission pointed out, pipelines are 
no worse off if holders of discounted 
contracts can release capacity; the 
pipeline still receives the same total 
reservation charges and revenue as it 
did prior to the release. 

8. Capacity Releasing by Small 
Customers Paying a One-Part Rate 

In Order No. 636-A, the Commission 
clarified that pipelines offering a small 
customer sales or firm transportation 
service at an imputed load factor rate 
must continue to offer firm and no¬ 
notice transportation on the same 
basis.®' Several petitioners request 
rehearing or clarification, contending 
that the small customers electing service 
under a one-part volumetric rate should 
be prohibited from releasing capacity 
under the capacity release mechanism 
of §284.243,®* * They contend that 
permitting such releases would provide 
these customers with a double benefit or 
would provide them with competitive 
advantages in the releasing m€Lrket. If 
the Commission permits small 
customers to release capacity, the 
Northern Distributor Group contends 
that the release should be at a rate equal 
to the pipeline’s two-part rate, while 
Southern argues that the small 
customers should be required to pre-pay 
their one-part rate prior to releasing. 

Prior Energy, on the other hand, argues 
that small customers should be able to 
release capacity and requ^ts 
clarification of the maximum rate for 
such releases. 

Because small customers paying a 
one-part volumetric rate are not paying 
a reservation charge to reserve the 
rapacity, the Commission clarifies that 
they cannot release that capacity under 
the capacity release mechanism,®® 


“RepUcemeDt ahippers i¥ill be able to bid for all 
av^able capacity up to the same mayimnni rate 

*o<l therefore %irUl have uo iiiceDtive*to favor a 
wiease from a shipper holding discounted capacity 

a release from a customer paying the maximum 
rate. o 

•‘Order No. 63a-A at p, 30.600. 
j^^^danta Gas; Northern Distributor Group; 


capacity release mechanism was designed 
uat parents from a replacmnent shipper %vill 
w credited to a releasing shipper’s reservation 
See section 264.243 (f) 


However, small customers paying a two- 
part rate including a reservation fee will 
be permitted to release that capacity. 

The parties in the restructuring 
proceedings should work out details 
relating to releases of capacity imder 
small customers two-part rate 
schedules, including the development 
of procedures to en^le customers 
served under a one-part rate schedule to 
convert to a two-part rate schedule if 
they choose to convert in order to 
release capacity. 

9. Responsibility for Penalties 

Section 284.243(f) provides that, 
unless the pipeline agrees otherwise, a 
releasing shipper remains liable under 
its contract with the pipeline. In Order 
No. 636-A, the Commission clarified 
that if a replacement shipper defaults, 
the releasing shipper is responsible to 
the pipeline for Uie continued payment 
of reservation charges, but not for 
penalties or other barges incurred by 
the replacement shipper as a result of its 
own conduct.®^ Arkia requests 
clarification that releasing shippers still 
will be ultimately liable for monthly 
surcharges, such as GSR charges, and 
other charges not the result of the 
replacement shipper’s conduct. CNG 
requests clarification that the 
Commission was not predelermiring the 
issue of a releasing shipper’s liability 
and that a releasing shipper can be held 
liable for penalties if it is partly 
responsible for the conduct 

In Order No. 636-A, the Commission 
set out the general parameters for 
determining whether releasing shippers 
should be liable for penalties and omer 
charges in the event of defaults by the 
replacement shippers. As a general 
matter, releasing shippers are ultimately 
responsible for items included in 
reservation charges (amounts for which 
they would be responsible if no release 
took place), but are not responsible for 
assessments included in the usage 
charge or penalties caused by the 
conduct of replacement shippers. For 
example, releasing shippers ultimately 
would be responsible for payment of a 
full reservation fee and any GSR 
demand surcharge applicable to that fee. 
The parties in the restructuring 
proceedings should craft appropriate 
tariff language along those lines. 

10. Contractual Privity 

UGI and UDC repeat the request, 
denied in Order No. 636-A, that the 
Commission establish contractual 
privity between releasing and 
replacement shippers. UDC suggests 
that releasing shippers be able to 


Order No, 636-A at p. 30.565. 


include, as a term and condition of 
release, an indemnification agreement 
between the releasing and replacement 
shipper. As determined in Order No. 
636-A. the Commission will not compel 
pipelines to require contractual privity 
between releasing and replacement 
shippers, since privity and subrogation 
are matters of state law and should be 
governed by that law and the contracts 
of the releasing shipper and the * 
pipeline.®® Releasing shippers can 
include any non-discriminatory term 
and condition in their offers to release 
and therefore could include the 
requirement for replacement shippers to 
enter into an indemnification 
agreement, but the interpretation of any 
such agreement would a matter for 
state law. 

11. Releasing Shipper’s Liability 

Barclays and Mojave request 
clarification that the capacity releasing 
mechanism will not impair the ability of 
pipelines to recover their full cost-of- 
service. Barclays seeks assurance that a 
project financed pipeline will be 
protected firom a shortfall in price and 
in contract duration when capacity Is 
reassigned. Mojave seeks clarification 
that it will be able to tailor its capacity 
release program to deal with case 
specific issues stemming finm the rate 
design and contracts on its system so as 
to ensure its ability to recover its cost- 
of-service. 

As discussed in Order No. 636-A. the 
capacity release mechanism 
promulgated in § 284.243 does not 
change the relationship between the 
finn capacity holder (releasing shipper) 
and the pipeline and therefore will not 
result in any diminution of revenue 
received by the pipeline. Section 
284.243(f) provides that the contract of 
the releasing shipper and the pipeline 
still remains in ^11 force and effect.®® 

As the Commission explained in Order 
No. 636-A. the releasing shipper is 
therefore ultimately responsible for 
paying the pipeline the full amount of 
its reservation fee.®* The Commission 


•® ‘iPlrobably there are few doctrines better 
established than that a surety who pays the debt of 
another is entitled to all the rights of the person he 
paid to enforce his right to be reimbursed.” 
Peariman v. Reliance Insurance Go.. 371 U.S. 132, 
136-37 (1962). 

Similarly, the Commission clarified in Order 
No. 636-A t^t for capacity reallocations on project 
financed pipelines under sections 264.14(e) and 
284.242, an assignor of capacity must serve as a 
guarantor of payments under the existing contract 
unless creditor approval of the assignment is 
obtained, vrhere necessary, and the project financed 
pipeline agrees to r^aase the assignor ^m liability. 
O^er No. 636-A at p. 30,674. 

Order No. 636-A at p. 30,560. The pipeline will 
bill the replacement shipper for the amount it bid 

Condmiad 
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will consider Mojave's or any other case 
specific concerns in the restructuring 
proceedings for each pipeline. 

12. Interruptible Rate Design 

In Order No. 636-A, the Commission 
addressed issues regarding the 
development of a rate design for 
interruptible transportation after the 
implementation of a capacity release 
mechanism.^ The Commission 
traditionally has required that a pipeline 
recover a certain amoimt of fixed costs 
(its revenue responsibility) from 
interruptible transportation based on a 
projected level of interruptible 
throughput. On rehearing of Order No. 
636, several parties were concerned 
about the difficulty in accurately 
projecting interruptible throu^put and 
revenue responsibility when the 
pipelines and their customers have had 
no experience with the efiect of capacity 
releasing on the throughput levels for 
interruptible transportation. The release 
of firm capacity also may afiect the rates 
charged for interruptible transportation 
since the competition from released 
capacity might require the pipelines to 
offer greater discounts for interruptible 
transportation than they had in the 
past.®® 

In Order No. 636-A, the Commission 
found that promoting competition 
between released and interruptible 
transportation was an important policy 
objective. The Commission recognized 
that competition between releas^ firm 
and interruptible transportation, 
together with the potential use of 
seasonal contract demands, could affect 
the level of interruptible transportation 
and provided that the throughput mix 
between interruptible and f&m 
transportation should be considered in 
the restructuring proceedings.^® In 
handling this issue, the Commission 
stated that the parties to the 
restructuring proceedings could 
consider a variety of approaches, such 
as agreeing on an appropriate level of 
throughput for interruptible 


for the reservation fee (to be credited to the 
releasing shipper) and Cor the applicable usage fee. 
For accounting purposes, the pipeline bill to the 
releasing shipper should reflect a simultaneous 
credit to the releasing shipper for the reservation fee 
billed to the replacement shipper. If the 
replacement shipper defaults, the pipeline-will bill 
the releasing shipper for the unpaid amount on the 
next bill. 

Order No. 636-A at pp. 30.562-63. 

”^For example, if the profecled revenue 
responsibility for interruptible transportation were 
higher than actual experience, the pipeline might 
not recover the fixed costs assigned to interruptible 
transportation. On the other hand, if the projection 
were too low. the pipeline could recover mu^ 
more than the costs allocated to the interruptible 
service. 

^®Order No. 63^A at p, 30363. 


transportation or some type of revenue 
crediting mechanism. Altnough not 
mandating the adoption of any 
technique, the Commission provided an 
outline of a potential revenue crediting 
approach under which the pipeline 
would allocate no costs or revenue 
responsibility to interruptible service, 
but would omit finn shippers with 
interruptible revenue generated. The 
firm shippers would receive the credit 
because under this allocation of costs, 
the firm rate would recover all the fixed 
costs of the pipeline. 

Several petitioners contend that the 
Commission erred in even suggesting 
that a revenue crediting mechanism 
might be appropriate for dealing with 
the difficulty of projecting interruptible 
revenues.^^ They contend that revenue 
crediting is inconsistent with 
§ 284.7(d)(2) of the Commission's 
regulations, which provides that rates 
must be designed to recover costs on the 
basis of projected units of service. They 
assert that revenue crediting conflicts 
with the purpose of this section, 
because it provides the pipeline with no 
incentive to provide the service. LILCO 
argues that interruptible transportation 
should be subject to the same posting 
and bidding requirements as released 
capacity to ensure that neither 
interruptible nor released capacity will 
have an inherent advantage over the 
other service. Although not entirely 
clear from its comments, LILCO appears 
to propose that pipelines be obligated to 
sell interruptible service to the highest 
bidder, rather than being able to 
selectively discount. 

The petitioners requesting rehearing 
have not been aggrieved by the 
suggestion that the Commission would 
consider a revenue crediting approach 
proposed in a specific restructuring 
proceeding. In implementing its 
regulations, the Commission will not 
adopt rigid rate-making methodologies 
that fail to reflect the reality of the 
market or the intent of its regulations. 
When the Commission permitted 
discounting of interruptible 
transportation, it had to adopt rate* 
making methodolomes for projecting 
revenue responsibility that would not 
penalize the pipeline for discounting 
interruptible service.^^ The Commission 
suggested a similar revenue crediting 
mechanism as a means of dealing with 
the difficulty of estimating 
discounting.^^ The Commission will not 
foreclose the parties in the restructuring 


Arcadian; ConEd; Industrial Groups. 

See Associated Gas Distributon v. FEBQ 824 
F.2d 981.1012 (D.C Or. 1987). cert, denied 485 
U.S. 1006 (1988). 

^Interstate Natural Gas Pipeline Rate Design. 47 
FERC 161.295. at pp. 62,056-57 8 n. 49 (1989). 


proceedings from considering revenue 
crediting or other approaches, such as 
LILCO's proposal for bidding on 
interruptible transportation, as methods 
for deabng with the uncertainties 
resulting from the implementation of a 
capacity releasing mechanism.'^ If the 
Commission adopts a revenue creating 
or other approach in a pipeline's 
compliance filing, it will reevaluate any 
such mechanism in the pipeline's next 
rate case after the parties have 
experience with capacity releasing. 

Questar requests clarification that 
under a potential revenue crediting 
approach the pipeline would not have 
to credit firm shippers for the portion of 
interruptible revenue reflecting its 
variable costs (usage charm). Tbe 
Commission will darify t^t the 
revenue credit should apply only to the 
extent that revenues from interruptible 
transportation recover costs allocated to 
firm transportation. Pipelines would be 
able to retain the usage component of 
the interruptible rate so long as the 
usage charge is calculated on the basis 
of total throughput. 

13. Administrative Issues Involving 
Capacity Release 

a. Electronic bulletin board. In Order 
No. 636, the Commission required that 
pipelines conduct their capacity release 
programs through electronic bulletin 
Doards (EBBs). In Order No. 636-A, the 
Commission directed the pipelines to 
provide for interactive EBBs in their 
compliance filings or to provide a 
reasonable explanation of their inability 
to do so.^® The Commission further 
encouraged the industry to develop 
uniform standards and conventions for 
EBBs and committed to establish a 
technical conference to determine the 
industry's progress in developing 
interactive, user-friendly EBBs and 
uniform EBB standards. 

Williston and ANR request 
clarification of the requirements needed 
to make EBBs interactive, since they 
claim capacity release is not simply a 
transaction between the releasing and 
replacement shipper, but requires some 
pi]>eline involvement. ANR suggests 
that, in certain situations, transactions 
could be consummated on the EBB 
without any, or with limited, pipeline 
intervention. 

The Commission did not seek to 
define the precise parameters of an 
interactive EBB, believing that the 


In response to LILCO’s request that 
interruptiUe capacity be subje^ to the same postiog 
requirements as released capacity, the Commission 
notes that $ 284.9(b)(3) 8 (4) already requires 
pipelines to post information about interruptible 
service on an EBB. 

Order No. 636-A at p. 30.549-50. 
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industry, through the restructuring 
proceedings, is in the best position to 
reach such determinations. As a general 
matter, the Commission expects 
pipelines to provide EBBs that will 
permit posting of capacity available for 
release and bids for that capacity 
directly on the EBB, and electronic 
confirmation of the completed 
transaction on the EBB. The 
Commission envisions that, in the near 
future, all pipelines should be able to 
provide for entire transactions to take 
place using EBBs, including, for 
example, electronic contractual 
consummation of completed 
transactions. 

UGI and the Industrial Groups argue 
that EBBs are the key to capacity 
reassignment and that the Commission 
must take action to ensure that EBBs on 
different pipelines are coordinated. 

They urge the Commission to defer 
mandatory bidding through EBBs until 
a coherent national or regional EBB 
policy is established. UGI reasserts its 
position that facilities and personnel 
running the EBB should be separate 
horn those used for managing 
interruptible transportation to ensure 
that the pipelines do not abuse the EBB 
process tor competitive purposes. 

The Commission will not defer the 
requirement for conducting capacity 
release transactions through an EBB. 

The capacity release mechanism is an 
integral part of the restructuring 
required by Order No. 636 and therefore 
must be implemented at the same time 
as the other requirements of Order No. 
636 to ensure that the parties have a 
mechanism for reallocating capacity.^® 
While the Commission believes that 
EBB technology and coordination may 
improve over time, it is convinced that 
the pipelines currently have the ability 
to develop effective EBBs and capacity 
release mechanisms. The Commission 
also believes that the industry, not the 
Commission, is in the best position to 
develop the specific technical standards 
for EBBs and for coordination among 
EBBs. The Commission considers its 
most effective role as facilitating the 
process of improving EBBs by bringing 
those with the technical expertise 
in a technical conference. 

The Commission adheres to its 
determination in Order No. 636-A that 
separation of EBB personnel is not 
necessary to prevent the pipelines from 
giving undue preference to their own 


'®As discussed in Order No. 636-A. the 
Commission will noi permit reallocations of 
capacity to take place without compliance with the 
^Ung and bidding requirements of section 
W.243 to ensure that capacity reallocations can be 
eiiectiv^y monitored for possible undue 
<liscniniuatlon. Order No, 636-A at pp. 30,552-53, 


interruptible transportation. As 
discussed in Order No. 636--A, the 
Commission has taken a number of 
steps which it believes are all that is 
currently needed to address this issue.^^ 
b. Implementation of releases. ANR 
and QG request clarification that 
pipelines can adopt procedures for 
capacity release that provide sufficient 
advance notice to accommodate the 
pipelines* contract administration 
process. The Commission is not sure 
whether these requests apply to releases 
under the short-term exception or under 
the general bidding requirements of the 
capacity release mechanism. 

Witii respect to the short-term 
exception under § 284.243(h), the 
Commission adopted this exception 
specifically to avoid any impediments 
to short-term releases of capacity and 
therefore the pipelines should not adopt 
any procedures that would interfere 
with the execution of releases imder the 
short-term exception. With respect to 
releases under the general provisions of 
§ 284.243, the Commission reiterates its 
position in Order No. 636-A that, in 
most instances, pipelines should be able 
to provide procedures to accommodate 
short-term releases on the EBB so that 
release transactions can take place for 
one day or less any time during the 
month and that such transactions can be 
finalized within 24 hours.^® Pipelines 
must justify any provisions that do not 
meet this standard. In Order No. 636-A, 
the Commission suggested that the 
parties to the restructuring proceedings 
consider pre-qualification for 
creditworthiness as a means to expedite 
releases,^® and they similarly should 
consider appropriate mechanisms for 
dealing with contract execution and 
other issues so as to ensure a viable 
capacity release mechanism. 

c. Administrative fee. In Order No. 
636-A, the Commission provided that 
pipelines could not recover the costs of 
operating their capacity release 
programs through a separately stated 
administrative fee. but instead should 
include the fixed costs of their programs 
in their rates. The pipelines, however, 
could charge a fee for using the EBB that 
reflected the variable costs of such 
use.®® In addition, the Commission 
required that pipelines must permit 
posting on the EBB of offers to purchase 
capacity and stated that the shipper 
posting such offer would have to pay 
any posting fee required.®' 


Order No. 636-A at pp. 30.563-64. 
Order No. 636-A at p. 30.554. 
Order No. 636-A at p. 30.558. 
Order No. 636-A at p. 30,564. 
Order No. 638-A at p. 30.565. 


QC and Tenneco request rehearing, 
contending that the Commission should 
permit a separately stated 
administrative fee for using the EBB that 
covers fixed and variable costs so that 
only shippers making use of the EBB 
would pay the costs of providing the 
service. ANR and CNG request 
clarification that the separately stated 
usage fee reflecting variable costs would 
be charged to the users of the EBB, not 
through commodity rates. CNG also 
requests clarification that the 
Commission's reference to a posting fee 
for oflers to purchase capacity refers to 
the separately stated usage fee for use of 
the EBB. 

The Commission required the 
pipelines to recover the fixed costs for 
operating the capacity release program 
through their rates to ensure that the 
market for released firm capacity was 
not unduly burdened by high rates for 
using the EBB and thereby placed at a 
disadvantage to intemiptible capacity. 
The Commission continues to find this 
rationale persuasive and therefore 
denies ClC's and Tenneco*8 requests for 
rehearing. The Commission reiterates 
that the pipelines may charge a 
sepeirateiy stated usage fee. reflecting 
only the variable costs of usage, charged 
to those using the EBB.®* The 
Commission clarifles that shippers 
posting offers to purchase capacity can 
be charged only the same usage fee 
assessed other users of the EBB. 

14. Retention of Capacity Brokering 

In Order Nos. 636 and 636-A, the 
Commission concluded that, with the 
adoption of a capacity release 
mechanism, it should not approve new 
individually authorized capacity 
brokering and other capacity assignment 
certificates. In addition, in a separate 
order issued April 8,1992, the 
Commission amended the terms and 
conditions of existing capacity 
brokering and other assignment 
programs to conform to the capacity 
reallocation mechanisms adopted in 
Order No, 636.®* 

The AG A ar^es that the Commission 
should allow me parties to the 
restructuring proceedings to develop 
workable alternatives to capacity 
releasing under the rule and not ban 
programs similar to capacity brokering. 
The AGA concludes that “where state 
commissions are actually regulating, or 
seek to regulate, capacity brokering, it 
would be beneficial to allow capacity 


^Pipelines need to demonstrate that the cosU 
included in the EBB usage charge reflect only the 
variable costs of customers* use of the EBB. 

Algonquin Gas Transmission Co., 59 FERC 
161,032 (1992), reh'g denied. 60 VERC%61,UZ 
(1992). 
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brokering programs to develop under 
state purview.” 

For the reasons given in Order Nos. 
636 and 636-A and in the Algonquin 
Gas Transmission Co. orders of May 8 
and August 3,1992,^ the Commission 
denies ACA's request for rehearing. In 
brief, the Commission believes that 
exclusive federal regulation of interstate 
capacity assignment programs is 
necessary to establish a uniform 
capacity reallocation program, which 
the Commission can monitor to ensure 
that the secondary transportation 
capacity market operates without 
discrimination. 

15. Buy/Sell Arrangements 

The Commission concluded in £1 
Paso Natural Gas Co. that it has 
jurisdiction over buy/sell arrangements 
where, for example, an LDC purchases 
gas in the production area from an end 
user or merchant designated by an end 
user, ships the gas cm its (the LDC*s) 
own cap^tVi and sells the gas to the 
end user at the retail delivery pointIn 
Order Nos. 636 and 636~A, the 
Commission concluded that as of the 
effective date of a pipeline’s compliance 
with Order No. 636, no new buy/^11 
arrangement can be consummated and 
all allocations of capacity must be done 
under the capacity releasing 
mechanism. 

PSE&G asks the Commission whether 
the Commission’s ban applies only to 
LDCs or also applies to marketers and 
producers. The Commission concludes 
that the prospective ban on buy/sell 
arrangements applies to all holders of 
capacity on an interstate pipeline for the 
reasons set forth in El Paso, supra. The 
Commission sees no difference between 
LDCs and other capacity holders with 
respect to the Commission’s 
determination “that to permit the 
coincidence of buy/sell transactions 
with capacity reallocation under the 
mechanism established in Order No. 

636 would interfere with our objectives 
in creating a nationally uniform 
[capacity release] program” 

18. Jurisdictkm Ov«r Municipalities 

In Order No. 636-A, the Commission 
concluded that while municipalities are 
beyond the jurisdicticn of the 
Commission, they may release capacity 
on a pipeline only by complying with 
the procedures pertinent to the 
pipeline’s releasing mechanism because 


^ Petition at 4, 

^SSFERCf 61.032 806 SO FERC161,113 (1692). 
^ 59 FERCf 61,031 {^992), order denying nh"g 
and clarifying prior order, eOFERC^tt,It? {^992}^ 
appeal docketed. Windward Energy 9 kktrketing 
Co, V. FEBC, Ho, 62-1361 (aC Or. Aug. 13.1992). 
•^60 FERC1 61,117 at p, 61,364, 


the conditions of the program pertain to 
the mechanics of the release by and 
through the pipeline. 

The APCA and Citizens Cas seek 
rehearing of the Commission’s 
conclusion that municipalities must 
comply with the requirements of a 
pipeline’s capacity release program. 
They argue t^t the Commission has 
exceeded its authority imder the NGA 
because a municipality is not a natural 
gas company as defin^ in NCA section 
2. They add that the Commission has 
expressly held in two orders with 
respect to capacity brokering that 
municipalities are not subject to the 
Commission’s N(SA jurisdiction.®® They 
maintain that the difference between 
capacity brokering and releasing—that 
is, that under the former assignments 
may be effected directly while under the 
latter may only be effected through the 
pipeline^oes not modify the NGA’s 
exemption for municipalities. The 
APCA maintains that municipalities 
may release capacity without restriction 
on the contractual price negotiated or 
the choice of buyer. Gtizens Cas 
contends that municipalities may not be 
subjected to Commission action that 
would restrict substantially their ability 
to release, including by implication buy- 
sell agreements. 

The Commission denies rehearing. 
While the Commission has no NGA 
jurisdiction over municipalities as gas 
sellers or transporters, the Commission 
has exclusive preemptive jurisdiction 
over access to interstate pipeline 
capacity.®® The Commission’s authority 
over transportation by a pipeline under 
the NCA includes the eligibility criteria 
for becoming a shipper.®® The 
Ckimmission sees this as no different 
from its authority to determine tenns 
and conditions of service, which the 
APCA concedes municipalities should 
abide by.®’ Whether the shipper is a 
natural gas company is irrelevant to the 
Commission’s plenary authority over 
access to interstate pipeline capacity 
under the NGA. 

The cases cited by petitioners are not 
on point. It is true that they bold that 
municipalities need not be certifrcated 
in a capadty assignment program and 


**Texa8 Eastern lYansmissioa Corp., 51 FERC 
161,170 (1990), Texas Gas Transmissioo Co«p., 55 
FERC 161 ,206 (1991). 

^^See the discussion in El Paso Natural Gas Co., 
60 FERC 1 61417 at p. 81,384 (1992). 

" Cf. Mississippi River Transmission Corp, v. 
FERC, 969 F.2d 1215,1217 (D.C. Or. 1992) (The 
Commission's authority over the transportation of 
gas in connection vdth an unregulated direct saie 
**is beyond dispute.^) 

^ Cf, FPC V. Louisiana Power S' Light Co„ 406 
U.S. 621 (1972) (The Commission has authority 
over curtaihnent programs under its Jurisdiction 
over transportation). 


that they need not comply with 
conditions imposed upon program 
participants as transporters. However, as 
the Commission concluded in Order No. 
636-A, those cases are not controlling 
when the Commission has exercised its 
authority to reouire that releases be 
effected by ana through the pipeline. In 
that event, the capadty releasing 
mechanism in its entirety must be 
complied with just as a munidpality 
must comply with any other pipeline 
term or conmtion of service. To allow 
munidpalities to freelance their 
releasing would not be in harmony with 
the Commission’s goals of a uniform 
capadty reallocation program to 
eliminate discrimination in the 
assignment of pipeline capadty. Of 
course, the munidpalities are not 
covered by the Commission’s grant of a 
limited jurisdiction certihcate in 
§ 284.243(g) of the Commission’s 
reflations. 

Finally, to grant APCA*8 request 
would create a regulatory gap that 
would frustrate the non-disc^mination 
feature of Order No. 636. Most 
municipalities are self-regulated (/.a., 
not subject to state commission 
authority). To grant APGA’s request 
would, therefore, create a class of 
shipper controlling access to interstate 
capadty without either federal or state 
commission review. This regulatory gap 
would give munidpalities a competidve 
and otherwise non-market advantage 
over all other shippers. Simply put the 
fundamental premise of capadty 
releasing—to ensure non-discriminatory 
access to the secondary transportation 
market—would be undermined. 
Allowing such a regulatory gap to exist 
in regulatory access to the interstate 
market is not in the public interest. 

C. Upstream Capacity Assignment 

In Order No. 636, the (Commission 
adopted new section 284.242 of its 
regulations, which provides that open- 
access pipelines must allow firm 
transportation customers of downstre&^rn 
pipelines to acquire capadty on 
upstream phpelines held by downstream 
pipelines. The main issues raised are 
whether bundled sales customers 
should have a priority in accmiring 
upstream capadty and whether 
downstream pipelines can retain 
upstream capadty. 

1. Priority for Bundled Sales Customers 

UDC argues that the Commission 
must amend § 284.242 of the regulations 
to state affimiatively that firm sales 
customers of a pipeline have first 
priority to allocation of upstream 
transportation capadty formerly used to 
provide the pipeline's bundled sale 









Federal Register / Vol. 57, No. 236 / Tuesday, December 8, 1992 / Rules and Regulations 57023 


service. It states this will reflect Order 
No. 63&-A’8 statement that '^customers 
of downstream pipelines have priority 
access to upstream transportation and 
storage capacity.” UGI also argues that 
§284.242 should be amended so that the 
phrase “without undue discrimination” 
does not compromise converting 
customers' priority rights in the 
allocation of all upstream capacity and 
storage.®* UGI maintains that this right 
is necessary to continue the level of firm 
deliverability embedded in converting 
sales customers' prior sales contracts. 

The Conunission clarifies that current 
bundled firm sales cu^omers of 
downstream pipelines have a priority 
right during me restructuring 
proceeding over other pipeline 
customers to upstream transportation 
and storage capacity to the extent that 
capacity is ne^ed to maintain their pre- 
restructuring level of maximum daily 
entitlement to service. This is not an 
absolute right because there may be 
circumstances where upstream 
transportation or upstream storage or 
both are not necessiuy to maintain the 
downstream pipeline customer's level of 
maximum daily entitlement. This 
parallels the Commission's conclusions 
in Order No. 636-A that current 
bundled firm sales customers have a 
priority right to the storage necessary to 
maintain their level of maximum daily 
entitlement to service and that 
customers that converted earlier were 
able to do so without access to storage. 

If upstream capacity or storage is 
available afterhundled firm sales 
customers elect their levels of capacity, 
the pipeline must offer and allocate the 
remaining capacity among all its 
shippers on a nondiscriminatory basis. 
That is, current system users other than 
bundled firm sales customers have no 
priority over new transportation 
customers for upstream transportation 
and storage capacity that is not selected 
by current bundled firm sales 
customers. 

The Commission will not amend 
section 284.242 because this is a 
capacity allocation matter. The priority 

“Order No. e36-A at p. 30^. UDC also states 
^ Older No. 636-A clarified that current 
wndled firm sales customers of pipelmes have a 
pnority right to upstream and storage necessary to 
®«tntain Aeir lei^ of maximum daily entitlement 
® service, whether or not they elect no-noUce 
™H»rtatton service.** Petition at 15. Ho%vever. 

Y^er No. 636-A at Uie cited text referred only to 
flownstream storage. Order No, 63a-A at p. 30,578. 

, “Section 284,242 provides as follows: An 
ioai^le pipeline that offers transportation service 
Ma firm basis under Subpart B cr G of this part 
S'lf undue discrimination to assign 

u 1 If* finn transportation capacity, 

udlng contract storage, on all upstream 
ines, 'Aether Uw firm capacity is authorized 
“n^Ier part 284 or part 157. 


for bimdled firm sales customers does 
not contravene the requirement that the 
downstream pipeline offw its upstream 
capacity without undue discrimination 
bemuse the allocation priority is 
reasonable when necessary to preserve 
the bundled firm sales customer's level 
of pre-restructuring maximum daily 
entitlement upon conversion to 
imbundled service. 

2. Retention of Upstream Capacity By 
Pipelines 

The Commission previously denied 
requests that pipelines be permitted to 
retain capacity on their own systems 
downstream of the point of unbundling 
on their systems. ANR seeks rehearing 
of the Commission's statement that a 
downstream pipeline holding capacity 
on upstream pipelines may not perform 
a sales service at the interconnection 
with an upstream pipeline. It argues that 
a pip>elin8 will be unable to compete 
with other merchants, that it will be 
precluded horn selling gas supply under 
contract, and will be forced to buy out 
marketable gas supplies with little or no 
leverage. It adds that its suppliers will 
demand the higher market price from 
ANR's former customers. 

Natural refers to Order No, 636-A's 

rohibition on downstream pipelines 

olding capacity on upstream pipelines 
as properly interpreted to mean that a 
pipeline sales division cannot retain 
upstream capacity on a preferential 
basis. It is concerned that Order No. 
636-A could be interpreted to preclude 
the pipeline sales division from holding 
any capacity on other pipelines 
upstream of the point of unbundling, 
which would tmze it out of access to 
significant supply areas during the 
restructuring proceedings. 

UGI argues that the C^mission 
should allow downstream pipelines to 
show that it is necessary for &em to 
retain title to upstream capacity to meet 
their existing fim transportation 
obligations to their customers for both 
peak-day entitlements and quality of 
service. UGI maintains that the quality 
of service provided by Columbia Gas 
Transmission Company will likely be 
lower than it is now if Columbia must 
assign its over 80 interconnections with 
upstream pipelines on a piecemeal 
b^is. Arkla contends that downstream 
pipelines should be able to retain title 
to, but not the use of, upstream capacity 
to provide greater flexibility to the 
pipeline. 

The Commission adheres to its 
conclusion that downstream pipelines 
may not hold capacity on upstream 
pipelines to perform a sales service at 
the interconnection with an upstream 


pipeline,®^ Pipelines, such as ANR and 
Natural, can 8^11 compete with other 
merchants by selling, in the production 
area, gas supplies under contract or 
obtained in the future. Pipelines, as 
merchants, are not forced to buy out 
marketable gas supplies nor are they 
frozen out of significant supply areas. 
Natural's interpretation, that the 
Commission has prohibited only 
retention of upstream capacity on a 
preferential basis, is incorrect because 
that would permit a pipeline to sell gas 
at downstream interconnections with 
upstream pipelines. As noted earlier, a 
pipeline's marketing affiliate can obtain 
capacity on any pipeline. 

As stated in Order No. 636-A, 
downstream pipelines can retain some 
capacity on upstream pipelines to the 
extent they demonstrate it to be 
necessary for operational management 
and balancing purposes and the 
performance of the no-notice 
transportation service.®* 

To the extent UGI's and Arkla's 
arguments involve operational concerns, 
they are case-specific. Hence, UGI and 
Arlda should raise their concerns in the 
relevant restructuring proceedings. 

Of course, the Commission recognizes 
that, on some pipelines, operational 
problems could arise owing to the 
assignment of upstream capacity 
involving many interconnections and 
downstream customers. Hence, the 
parties to the restructuring proceeding 
are encouraged to develop innovative 
proposals to deal with this problem. For 
example, it may be adequate for the 
downstream customers to appoint an 
agent to arrange transportation for them 
as a group or they could take some form 
of joint title to the upstream capacity 
(e.g., an undivided interest). 

3. Relationship of Section 284.242 to 
Restructuring 

Order No. 636-A stated that a 
downstream pipeline may reduce its 
upstream capacity "with the consrat of 
the potentially aflected customers of the 
downstream pipeline.”®® ANR 
maintains that one or two customers 
should not be able to refuse to consent 
and cause all customers to incur the cost 
of unneeded capacity so that the two 
can reserve capacity for possible future 
use. ANR suggests the C^mission 
"impose a presumption that a 
customer's election not to receive a 
permanent assignment of capacity is 


Aa stated in Order No. 636-A, doivnstreem 
pipelines can hold capacity on upstream pipeUnet 
in the production area. Order No. 636-A at p. 
30,566. 

Order No. 636-A at pp. 30,566-67. 

••Order No. 636-A at p. 30341. See also id. at 
p. 30,566. 
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deemed an assent by that customer to a 
capacity reduction or termination under 
§ 284.14(c)(4)/' 

The Commission denies ANR's 
reouest. The requirement of unanimity 
only pertains to consent to assignment 
or relinquishment of upstream capacity 
in the restructuring proceeding. It is 
necessary to ensure that customers of 
downstream pipelines have adequate 
opportunity to make their decisions 
about upstream capacity during the 
restructuring proceeding. Once the 
upstream pipeline completes its 
restructuring process, the downstream 
pipeline may release its part 284 
capacity under § 284.243 of the 
Commission's regulations without the 
consent of downstream customers. If 
that release is permanent, then it will 
not be available for the downstream 
customers to take assignment under 
§ 284.242. If the release is not 
permanent, the downstream customer 
may exercise its § 284.242 rights, subject 
to the release. 

4. Timing of Implementation 

Transco asks the Commission to 
clarify how and when the assignments 
under § 284.242 are to be accomplished. 
Transco maintains that it should bo able 
to make those assignments to its 
shippers on a self>implementing basis 
prior to the effective date of its Order 
No. 636 compliance filing because 
§ 284.242 became effective on May 18, 
1992, and because Order No. 636 stated 
that "section 284.242 capacity 
reassignments *must be effectuated in 
the restructuring proceedings’ prior to 
release of capacity imder new 
§ 284.243."®® Transco further asserts 
that one upstream pipeline has notified 
Transco that the upstream pipeline 
interprets Order No. 636 to preclude the 
effectiveness of upstream capacity 
assignments until the restructuring 
proceedings are completed and that it 
would not consent to Transco's 
assignments until it received assurance 
that its service obligation to Transco 
was superseded by its service obligation 
to the shippers obtaining assigned 
upstream capacity. Last, Transco points 
out that the Commission has stated it 
will allow early implementation of 
certain aspects of Order No. 636, such 
as open access storage and capacity 
releasinc.®® 

Brooklyn Union supports Transco's 
motion and argues that consent by 
upstream pipeline suppliers is not 


•^Petition at 8. 

••Motion for Darification at 2, citing Order No. 
636 at p. 30.417 n. 120. 

Citing Northern Gas Co., et a]., 59 FERC 
161,362 at p. 62,363 (1992). See also ANR Pipeline 
Co., 59 FERC 161,205 at p. 81,724 (1992), 


required to effectuate permanent 
assignments of upstream capacity and 
that, upon such assignment, the 
upstream pipeline’s service obligation to 
the downstream pipeline is replaced 
and superseded by its obligation to the 
new firm shipper.'®® Brooklyn Union 
maintains that, to effectively evaluate 
the available range of services, shippers 
need to know the full amount of 
upstream and on-system capacity 
available to them. 

Natural responds that it supports 
upstream capacity assignments prior to 
full implementation of Order No. 636 by 
the downstream pipeline only if the 
upstream pipeline consents. It 
maintains this is necessary so that a 
downstream pipeline that has not 
complied with Order No. 636 cannot 
gain a temporary competitive advantage. 
Natural adds that an assignee of 
upstream capacity must meet the 
upstream pipeline’s creditworthiness 
provisions as is the case for replacement 
shippers under § 284.243.'®' 

Section 284.14(b)(i) of the 
Commission’s regulations requires 
pipelines to make a compliance filing 
that, among other things, implements 
subpart H of part 284, including 
provisions to implement "assignment of 
capacity rights on upstream pipelines to 
firm customers." '®^ Hence, assignments 
under § 284.242 are not self^ 
implementing for the downstream 
pipeline; it must implement such 
assignments through its compliance 
filing with the Commission. This is 
necessary so the Commission can 
resolve any issues involving the 
appropriate allocation of capacity by 
downstream pipelines on upstream 
pipelines. 

The Commission will permit a 
downstream pipeline to make a 
compliance filing in its RS docket to 
implement its upstream pipeline 
capacity assignment prior to the 
efiective date of other aspects of its 
compliance filing under Order No. 636. 
The downstream pip>eline must include 
in its compliance filing its allocation 
methodology, including how it will take 
into account the rights of current 
bundled sales customers to upstream 
capacity.'®® Natural should raise its 
objections to early approval in response 
to the downstream pipeline’s 
compliance filing. 

Upstream pipmines do not have to file 
tariff provisions to implement § 284.242. 


’“Brooklyn Union’s motion for leave to answer 
Transco's motion is granted. 

Order No. 63e-A at p. 30,558, 

18 CFR 284.14(bKl)(xiv). 

See Part Cl., supra with respect to the priority 
of current bundled sales customers to upstream 
capacity. 


However, they must permit the 
assignment, even if it is prior to the 
effective date of the upstream or 
downstream pipeline’s compliance 
filing under Order No. 636. Because the 
assignee has met the downstream 
pipeline’s creditworthiness 
requirements, the Commission sees no 
reason for it to requalify under the 
upstream pipeline’s standards. In any 
event, the Commission has not been 
made aware of situations where 
upstream and downstream pipelines 
have significantly different 
creditworthiness requirements. The 
assignment of upstream capacity will 
result in a new transportation agreement 
under Part 284 between the upstream 
pipeline and the assignee.'®^ Upon the 
effective date of that agreement, the 
contractual arrangement between the 
upstream pipeline and downstream 
pipeline is terminated and 
abandonment is authorized as stated in 
Order No. 635-A.'®® 

D. No-Notice Transportation Service 

In Order No. 636, the Commission 
required pipelines to provide a no¬ 
notice transportation service under 
which firm shippers may receive 
delivery up to their firm entitlements on 
a daily basis without penalty. 
Petitioners raise a variety of issues 
dealing with the availability of and 
eligibility to receive no-notice service. 

1. Availability of No-Notice Service 

In Order Nos. 636 and 636-A, the 
Commission concluded that a pipeline 
was required to offer a no-notice 
transportation service only to customers 
that were entitled to receive a no-notice, 
dty-gate, firm sales service on May 18, 
1992, and that pipelines are not 
required to offer no-notice service to 
other customers because they have not 
been receiving such a service. The 
Commission encouraged the pipelines 
to offer no-notice transportation service 
to all transportation customers on a non- 
discriminatory basis. 

Northern States argues that the 
Commission erred by limiting i^uired 
no-notice service to bimdled, dty-gate, 
firm sales customers under contract as 
of May 18,1992. Northern States ^es 
that it is necessary to offer no-noti^ 
service to all firm shippers to eliminate 
undue discrimination between classes 
of service. Prior Energy similarly argues 
that pipelines should be required to 


Even If the downstream pipeline held capacity 
on the upstream pipeline under Part 157, the 
transportation agreement between the assignee and 
the upstream pipdine will fall under Part 284. This 
will provide the assignees with the flexibility to 
fully utilize available sources of supply. 

Order Na 363-A at p. 30,587. 
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offer no-notice service to all shippers 
who wish to purchase it on an open 
access, non-discriminatory basis. Prior 
Energy contends this is necessary to 
avoid discrimination between customers 
by allowing customers wrho were also 
customers on May 18.1992, to receive 
a service unavailable to anyone else. 

The APGA also argues that the 
Commission erred in limiting required 
no-notice service to customers that were 
entitled to receive no-notice firm city- 
gate sales service on May 18,1992. The 
APGA argues that other customers 
should be entitled to no-notice service, 
“subject to (1) the rights of pre-existing 
bundled sales customers and (2) 
limitation of facilities,*' The APGA 
maintains that this is necessary because 
some customers may have declined 
more firm sales service because of the 
high cost of supplies or because 
facilities may have been completed but 
not approved. The APGA adds that this 
restriction may imdermine the growth 
in the natural gas industry because 
LDCs will not be able to render 
incremental service on a reliable basis. 
The APGA maintains that a pipeline 
should bear a heavy burden of showing 
that it cannot provide incremental no¬ 
notice service because it lacks 
operational flexibility. 

Southwest Gas and Indicated 
UtiliCorp Divisions argue that no-notice 
service would be offered to customers 
who previously converted to 
transportation to ensure comparability 
of service as envisioned by Order No. 
436’s policy that the quality and priority 
of service to a converting customer 
would be no lower than the quality of 
the prior sales service,'®^ Southwest Gas 
adds that the Commission has arbitrarily 
changed its comparability policy which 
was reflected in the Commission’s 
reliance on comparability in proposing 
this rule and in adopting no-notice 
service. It further argues that, in 
converting, customers relied upon 
continuation of the comparability 
principle to ensure no service 
degradation and that, on some pipelines 
(e.g., El Paso Natural Gas Company), 
comparability concerns were yet to be 
resolv^. Last, it maintains that 
reliability of unbundled transportation 
service via no-notice service is just as 

^“PetiUon at 7. 

'’"Southwest Gas cities Order No. 436. FERC 
SUts. a Regs. [Regulations Preambies] 130.B65 at p. 
31.517(1985): 

Finn sales custooiers that convert their contract 

Jemand rights to traiuportatioo righu. . .will 

Mve the same priority of service under Uieir 
oonv^ed transportaUon service as they did under 
meir firm sales service agreements. There U no 

ange in the quality or priority of their service, 
Mcauw the priority of their claim on the pipeUne's 
capaaty is unchanged by conversion. 


important to customers who converted 
prior to May 18,1992. 

The Commission denies rehearing. 
The Commission established the no¬ 
notice transportation service so that 
bundled, city-gate, firm sales customers 
can continue to receive service of the 
same reliability and quality in the 
unbundled environment as they 
received in the bundled environment 
The Commission did not require 
pipelines to expand the eligibility for 
the no-notice transportation beyond 
those sales customers receiving no¬ 
notice service on May 18,1992, for 
several reasons. First, because a stand¬ 
alone, no-notice transportation service 
is a new service, it is prudent to 
preserve only the status quo to allow 
pipelines to gain experience with its 
operation. S^ond, customers who were 
not receiving no-notice service (as part 
of their bundled sales service) on K^y 

18.1992, were not relying on that 
service because pipelines did not offer 
a no-notice transportation service. 

Third, those customers could not 
reasonably expect to receive no-notice 
service in the future. Order No. 436*8 
requirement of service comparability, 
while broad, did not encompass no¬ 
notice firm transportation. Hence, the 
Commission did not change its 
comparability policy to the detriment of 
customers who converted prior to May 

18.1992. In addition, the Commission’s 
Notice of Proposed Rulemaking (NOPR) 
did not explicitly propose no-notice 
transportation service. That service was 
required for bundled, city-gate, firm 
sales customers in the final rule in 
response to the comments to the NOPR 
and related technical conference held 
on January 22,1992.'®® To conclude, the 
Commission required no-nolice 
transportation service in response to a 
particular problem raised by petitioners 
vis a vis a particular service—^no-notice 
bundled, city-gate, firm sales service. 
Nonetheless, the Commission strongly 
encourages the pipelines to make no¬ 
notice transportation service available to 
customers on a non-discriminatory basis 
to the maximum extent possible. 

2. One-Time Election 

In Order No. 636-A, the Commission 
concluded that pipeline sales customers 
have a one-time right to elect no-notice 
transportation during the restructuring 
proceeding. *1110 APGA argues that this 
limitation is untenable bemuse the 
pipeline’s customers cannot make their 
decisions without knowledge of the 
Commission approved criteria and rates 
of no-notice service and without some 
practical experience. The APGA seeks 


Order Na 636 at pp. 30,408-0®. 


clarification that **(1) a pipeline shall 
not require a binding and pennanent 
election of no-notice service until after 
the pipeline’s tariffs are made effective 
following restructuring; (2) customers 
electing no-notice service may alter 
their nominations prospectively imder 
procedures set form in the tariff.” 
Similarly, the regulatory commissions of 
the states of Iowa, Missouri, and 
Wisconsin argue that it is impossible for 
IJ3C8 to elect no-notice service until the 
Commission rules on the pipeline’s 
compliance filing. They argue that the 
Commission should allow the free 
availability of no-notice service imtil 
system users have the experience to 
make informed choices. 

The Commission continues to believe 
that the right to elect no-notice 
transportation must be exercised in the 
restructuring proceedings. The 
Commission recognizes that final 
elections on the precise levels of no¬ 
notice service may depend on the 
Commission’s final disposition of the 
compliance filing, so that the final 
elections may nei^ to be made after the 
Commission’s order accepting the 
compliance filing. The Commission, 
however, will not require pipelines to 
provide the ability to elect new or added 
no-notice service after the effective date 
of restructuring. The purpose of no¬ 
notice transportation is to provide 
former bundled sales customers with 
continuity of service upon the effective 
date of the pipeline’s compliance filing. 
Pipelines may, if they wish, permit their 
customers to switch between no-notice 
and other transportation services after 
the restructuring proceedings so long as 
this ability is available on a 
nondiscriminatory basis. The pipeline 
and the customer would execute a new 
contract for the different service and 
they would terminate the contract for 
the previous service. This is similar to 
the requirement that if a pipeline 
voluntarily offers no-nolice service in 
the restructuring proceeding to 
customers other than those who qualify 
under the rule, it must do so on a non- 
discriminatory basis."® 

3. Upstream Pipeline and Other 
Deliveries 

The APGA and AGD ask the 
Commission to clarify that upstream 
pipelines will be required to provide a 
no-notice transportation service at the 
downstream pipeline delivery point. 

The APGA maintains that customers 
that qualify for no-notice service on 
downstream pipelines must be offered 
no-notice service on upstream pipelines. 


Petition at 9. 

Order No. 636-A at p. 30,574. 
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even if they have no direct customers 
that qualify for the service. 

The Commission clarifies that 
upstream pipelines need to provide no¬ 
notice transportation service oniy to 
those customers to whom they provided 
no-notice service on May 18,1992, and 
to the capacity assignees of those 
customers under sei^on 284.242 of the 
Commission's regiilations.^^^ This is 
because it is reasonable to assume that 
a downstream pipeline that provided 
no-notice service without no-notice 
service from upstream pipelines can 
continue to provide no-notice service 
without requiring the upstream pipeline 
to serve the downstream customers on 
a no-notice basis. In short, the assignees 
of the downstream pipeline step into its 
shoes for this purpose when they take 
the capacity on the upstream pipeline. 

New Jersey Natural contenos that if a 
customer received firm no-notice sales 
service at a place other than its city gate, 
it should be entitled to receive no-notice 
transportation. 

The Commission clarifies that an 
upstream pipeline that provided a no¬ 
notice sales service on May 18,1992, to 
a customer that did not take delivery at 
its city gate must provide no-notice 
transportation to that customer at the 
non-city gate delivery point. This 
comports with the Commission's 
conclusion that customers receiving no¬ 
notice service on that date should have 
the right to maintain the no-notice 
aspect of their service. The Commission 
discussed no-notice service in the 
context of dtygate service because that 
was the predominant no-notice service. 

Brooklyn Union argues that it should 
be entitled to no-notice transportation 
regardless of whether it took its sales gas 
at its dty gate from the selling pipeline 
or through an intermediary pipeline. It 
states that it purchases gas uom certain 
pipelines that are not connected to its 
dty gate with other pipelines 
transporting the gas to its dty gate. It 
dies as an example its purchases from 
CNG Transmission Corporation that are 
delivered to Brooklyn Union’s city gate 
by Transco and by Texas Eastern 
Transmission Corporation. UGI notes its 
concern that it cannot become a no¬ 
notice transportation customer on the 
upstream pipeline in lieu of the no¬ 
notice sales service it receives from 
Columbia Gas. UGI takes the Columbia 
Gas directly from Texas Eastern. 

With respect to the scenario described 
by Brooklyn and UGI, where each 
bought gas from one pipeline but took 


See Order No. 636~A at pp. 30,572-73, where 
the Commission’s description of no-notice service 
to doMmstreom customers assumes that they can 
succeed to any no-notice service held by the 
downstream pipeline on upstream pipelines. 


delivery from another pipeline, the 
Commission interprets no-notice to 
mean that Brooklyn Union and UGI are 
entitled to no-notice service from the 
delivering pipeline (i.e., Transco and 
Texas Eastern), if the delivering pipeline 
was contractually obligated to deliver 
the gas to them on a no-notice basis on 
May 18,1992. However, whether 
Brooklyn Union or UGI is entitled to no¬ 
notice service on an upstream pipeline 
(e.g., CNG) is an issue for the 
restructuring proceeding. 

4. Option to Elect No-Notice or 
Traditional Transportation Service 

In Order No. 636-A, the Commission 
concluded that "a sales customer, at its 
election during the restructuring 
proceeding, may choose no-notice or 
traditional firm transportation or a 
combination of the two." CIG argues 
that the Commission erred by permitting 
former bundled sales service customers 
to choose their transportation services. 
CIG maintains that while the 
Commission recognized that no-notice 
transportation service was the 
appropriate substitute service for 
bundled sales service, it did not show 
that the firm transportation option is 
needed on all pipelines. QG claims that 
this option is peripheral to the problem 
faced by thelDammission and, ^erefore, 
improper.'^^ In addition, CIG contends 
that it will lose the needed centralized 
coordination and control of its system if 
customers are permitted to elect 
traditional firm transportation service. It 
maintains that traditional firm 
transportation customers might 
adversely affect its system capacity, 
storage operations, gathering system, the 
thermal content of its gas, and transition 
costs. It asks the Commission to 
eliminate the traditional firm 
transportation option or alternatively 
reaffirm that pipelines can condition 
that service in a way that ensures 
operational control. 

The Commission’s intent in the 
instant rule is to afrord former bundled 
sales customers a meaningful choice of 
transportation services best suited to 
their needs. In addition, no-notice 
service was established as an additional, 
or enhanced, form of firm transportation 
service and not as a service in lieu of 
traditional open access firm 
transportation service. Hence, while the 
Commission improved traditional open 
access firm transportation service (e.g., 
storage and flexible delivery points), the 
Commission intended no-notice 


Order No. e36-A at p. 30,577. 

Citing Associated Gas Distributors v. FERC, 
824 F.2d 981,1018-20 (D.C. Or. 1967), cert, denied, 
485 U.S. 1006 (1988). 


transportation service as an additional 
transportation option for no-notice sales 
customers. 

The Commission reaffirms that 
pipelines may need to impose 
operational conditions on traditional 
open access firm transportation to 
perform no-notice transportation. The 
pipelines, of course, must propose those 
conditions in their compliance filings so 
that the Commission can evaluate them 
to determine if they are reasonable 
operational conditions imder $ 284.8(c) 
to be applied without discrimination as 
required by § 284.8(b).**^ 

5. Flexible Delivery Points 

In Order No. 636-A, the Commission 
stated that pipelines must provide their 
no-notice transportation service at 
flexible delivery points. United argues 
that the Commission should eliminate 
this requirement because it will result in 
inefficient usage of the pipeline system 
and result in greater costs for no-notice 
shippers.'It adds that this 
requirement goes beyond the 
Commission's Justification for no-notice 
service and the Commission's NGA 
section 5 authority to modify 
unreasonable contracts. It argues that 
the Commission has mandated a service 
clearly superior to the bimdled, no¬ 
notice, firm city-gate, sales service 
provided on May 18,1992. United 
concludes that no-notice service beyond 
the delivery points specified on May 18, 
1992, should be optional on a non- 
discriminatory basis. 

Upon further reflection, the 
Commission will further clarify its 
position on the availability of flexible 
delivery points for no-notice service. 
Because no-notice service is limited to 
a discrete set of former sales customers 
and is intended to duplicate service 
provided under the pipeline's bundled 
sales service, a pipeline will not be 
required to provide flexible delivery 
points for its obligation to provide 
transportation, on a no-notice basis, 
without scheduling penalties. In other 
words, pipeline customers are entitled 
to no-notice service at their primary 
firm delivery points at the time they 
convert from bundled sales service to 
no-notice transportation service. The 
pipeline customers are not limited to 
their delivery points as of May 18,1992. 
For example, a pipeline sales customer 
with delivery points A, B, and C pre¬ 
restructuring will retain those delivery 
points post-restructuring for no-notice 
service but will not be entitled to 

See aUo the ditcusticn of operational control 
in the discussion of storage, infra. Part B.2. 

United refers to the cost of transmission and 
storage capacity reserved bv it to provide no-notlce 
delivery at any delivery point 
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receive no-notice service at other 
primary firm delivery points or at 
second^ firm delivery points. 

Pipelines are free, however, to provide 
for flexible delivery points for no-notice 
service when operationally feasible. 

One of the p^ary reasons the 
Commission required the provision of 
flexible delivery points was to facilitate 
capacity release of firm transportation 
capacity. No-notice service is a firm 
transportation service under which firm 
shippers may receive delivery up to 
their firm entitlements on a daily basis 
without penalty. No-notice service, 
therefore, consists of two aspects: firm 
transportation and no-notice delivery. 
The releasing shipper can release its 
firm transportation capacity with the 
ri^t to flexible delivery points. 

However, the no-notice delivery aspect 
of its service pertains only to current 
delive^ points as described above and 
not to flexible delivery points, which 
are part of the firm transportation aspect 
of its service. 

6. Operational Flow Orders 

In Order No. 636, the Commission 
stated that '^pipelines have the right to 
impose reasonable operational 
conditions and to issue, on a non- 
discriminatory basis, operational flow 
orders without liability, except for 
negligence or undue discrimination, to 
be able to provide a no-notice 
transportation service.New Jersey 
Natu^ asks the Commission to clarify 
that pipelines may not use operational 
flow orders to impose ‘‘must take“ 
requirements on its customers. It 
maintains that “must take" 
requirements will subvert the efficiency 
goal of a competitive market if 
customers must take gas regardless of 
economic and maxi^et conditions. It 
adds that they may not be able to 
physically take the gas and that 
unmarketable gas would increase costs 
to their ratepayers and could harm their 
markets in the long run. It further 
contends that operational flow orders 
mi^t roquire LDCs to take gas above 
their contractual obligations to pipelines 
and might undermine no-notice service 
by requiring LDCs to take gas instead of 
reducing takes below the nominated 
volumes without notices. 

A pipeline may not issue an 
operational flow order that would 
require a shipper to ship gas above its 
reservation quantity. However, the 
Commission reaffirms that pipelines are 
entitled to impose reasonable 
operational conditions, including 
operational flow orders. The pipeline, 
therefore, can make its shippers inject 

"•Order No. e3d>A at p. 30.575. 


gas into the system within their contract 
quantities (“must ship" gas) when and 
where necessary to maintain the 
system's operational integrity and to 
enable the pipeline to provide no-notice 
transportation service. The Commission, 
as stated, will review the conditions 
proposed by pipelines to ensure they are 
reasonable and are nondiscriminatory. 

In addition, as no-notice service 
evolves, and experience is gained, the 
Commission expects to revisit the 
conditions in light of that experience. In 
particular restructuring compliance 
filings, the Commission will consider 
arguments that particular conditions are 
unworkable witn respect to particular 
pipeline customers. 

E, Storage 

In Order No. 636, the Commission 
amended § 284.1(a) of the Commission's 
open access regulations to define 
transportation as including storage. This 
section deals with petitioners' 
contentions about ^location of the 
open-access storage capacity and the 
rights of existing holders of storage 
capacity.''^ 

1. Allocation of Downstream Storage 
Capacity 

In Order No, 636-A, the Commission 
clarified Order No. 636 by stating that 
current bundled firm sales customers 
have a priority right to the storage 
necessary to maintain their level of 
maximum daily entitlement to service 
whether or not they elect no-notice 
transportation service. The Commission 
further stated that previously converted 
customers are not entitled to the same 
priority as customers converting imder 
Order No. 636-A because the former 
customers were able to convert without 
storage to meet their needs. In addition, 
the Commission stated that current 
system users are to have no priority over 
new transportation customers for any 
storage capacity available after 
converting customers exercise their 
priority ri^ht to storage. 

The Indicated UtiliCorp Divisions 
argues that the Commission erred in 
denying guaranteed access to storage for 
previously converted sales customers. It 
argues that pipelines (such as Williams 
Natural Gas Company) used their 
storage to support their transportation 
customers on peak days and included 
storage costs in their firm transportation 
rate. It asks the Commission to clarify 
that, “unless a former sales customer 
expressly has relinquished its right to 
system storage capacity upon exercise of 


.''^Transco's request for clarification regarding 
unbundling at the outlet side of its Eminence 
storage field is an issue for its restructuring 
proceeding. 


its conversion rights, it retains a priority 
right to that capacity."''® It adds that 
the relinouishment issue should be left 
to individual restructuring proceedings. 

The United Cities also argues that 
LDCs that previously converted to firm 
transportation should have priority 
rights to pipeline storage facilities. 
United Qties maintains that those 
customers have used the storage 
bundled within pipeline sales to meet 
swings in demand above their firm 
transportation base load. United Cities 
adds that providing certain customers 
with “artificially high" pipeline storage 
capacity will cause the pipeline to 
operate below maximum efficiency. 
Iney claim this is so because those 
customers will use storage for the 
middle of their load profile, thereby 
reducing peak withdiawals. 

Prior miergy objects to the priority for 
converting sales customers on the 
grounds that they may not value it as 
highly as other shippers, such as 
marketers. Prior Energy maintains that 
Order No. 636-A thwarts the goal of 
vigorous competition by relegating non¬ 
sales customers to a second-tier of 
storage claimants. 

The Commission reaffirms its 
clarification in Order No. 636-A that 
only current bundled firm sales 
customers have a priority right to 
storage. Customers that have previously 
converted to firm transportation under 
part 284 without contract storage are not 
entitled to a priority because they were 
able to receive their firm transportation 
entitlement level without any contract 
storage rights. A pipeline's use of 
system storage to support transportation 
service, and the allocation of storage 
costs to transportation, was not related 
to firm entitlement levels, but to 
operational management and 
balancing."® Pipelines may continue to 
reserve some amount of system storage 
for operational management and 
balancing to support traditional 
transportation services to customers, 
including previously converted 
customers, as well as no-notice 
transportation. The pipeline has the 
burden of showing what level of storage 
it needs to support its services. 

The Commission's grant of priority to 
bundled sales customers to preserve 
service levels is necessary to ensure 
their certificated levels of service. 
“Value of service" concepts are not 
pertinent to this priority right to the 
storage. 


''•Petitioa at 7. 

*'** 8 x 8161 X 1 storage includes facilities owned and 
used by the pipeline to store its own gas for 
operational reasons such as for balancing. System 
storage also has been used in lieu of transportation 
capadty to make bundled sales. 
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2. Existing Contract Storage Service 

In Order No, 63&-A, the Commission 
concluded that while current contract 
storage oistomers retain their full right 
to capacity as specihed in their 
contracts, the terms and conditions 
associated with those rights could be 
changed, if they are unreasonable in 
light of Order No. 636*8 requirements of 
no-notice transportation and open 
access contract storage.'^ 

AGO, Brooklyn Umon, PSE&G, and 
UGI argue that the Commission has not 
justifi^ why it is necessary to affect 
existing storage arrangements,*** AGD 
contends that the Commission has 
offered no explanation about why a 
pipeline cannot use the same physical 
and operational assets that it uses to 
render no-notice sales service to provide 
no-notice transportation service. AGD, 
PSE&G, Brooklyn Union, and UGI 
maintain that a reduction in the quality 
of currently certificated contract storage 
could jeopardize an LDCs ability to 
serve its customers during peak periods. 
They ask the Commission to state that 
it will not permit changes to their 
contract storage service quality, such as 
adverse modifications to existing 
contract storage capacity and injection 
or withdrawal schedules. AGD and 
PS^G maintain that any such 
degradation of service would be a de 
facto abandonment and would be 
inconsistent with the abandonment 
retirements of NGA section 7(b). 

The Commission clarifies that, while 
it has authorized pipelines to propose to 
change existing storage arrangements, if 
necessary, to provide no-notice 
transportation service, the pipeline must 
still snow that the changes are necessary 
and reasonable. This indudes an 
analysis of the impact of a change on 
current contract storage customers. The 
Commission has not authorized any 
reduction in contract storage capacity. 
The Commission views changes to 
injection and withdrawal schedules as 
changes to terms and conditions, rather 
than changes to the level of certificated 
service. Hence, the Commission 
concludes that changes to existing 
contract storage terms and conditions 
will not need action under NGA section 
7(b).*** 

F. Market Centers/Pooling Areas 

In Order No. 636, the Commission 
adopted §§ 264.8(5) and 284.9(5), which 


Contract storage describes storage capacity 
with respect to which the customer can inject its 
own gas. 

AGD and UGI argue similariy with respect to 
codsting transportation service. 

'^The pipelines may change the terms and 
conditions of other services in a similar manner, if 
necessary to provide no-notice transportation. 


prdlibit tariff provisions that inhibit the 
development of market centers. The 
Producer Assodations, as a progress 
report, allege that long-line pipelines are 
proposing rate features that will make it 
uneconomical for gas suppliers attached 
to those pipelines to swit^ pipelines at 
a market center to serve maikets on a 
different pipeline. They dte the 
following examples: 

Rate features such as ^^system access 
charges,'* a requirement that firm mainline 
transportation must be supplied by firm 
production-area transportation contracts, and 
GSR surcharges appli^ble to production-area 
transportation make it very difficult and 
expensive for gas suppliers to access markets 
through transportation on multiple pipelines. 
In addition, permitting pipelines to charge 
their forward haul rates for backhaul service 
has, on several pipelines, insulated markets 
from competition by off-system suppliers. 
Further, several pipelines have proposed 
transportation rates based upon the zone of 
the delivery point, irrespective of the length 
of haul. Such tari^ also have the effect of 
discouraging competition.^** 

NERCO contends that pipelines are 
developing proposals that nmit 
pipeline-to-pipeline competition in the 
supply area and inhibit the creation of 
market centers and commerdally useful 
pooling points. NERCO dies as an 
example the implementation of 
production area rates that are too low 
and the definition of access area to the 
mainline to indude inputs that should 
be outside the area. N^CO asks the 
Commission to clarify on rehearing that 
''individual pipelines may not, in the 
course of the restructuring proceedings, 
implement production area rates and 
other onerous proposals that inhibit 
pipeiine-to-pipeline production area 
competition and, thus, inhibit the 
creation of market centers and 
commerdally useful pooling points.** **^ 

The Commission reemphasizes that 
pipelines may not implement rates (or 
terms and conditions of service) that 
inhibit the creation and development of 
pooling areas and market centers. 

Market centers are areas where (a) 
pipelines interconnect and (b) there is a 
reasonable potential for developing a 
market institution that fadlitates the 
free interchange of gas. The size of a 
given maxi^et center may depend on the 
spedfic configuration of the pipelines 
involved. However, the Commission 
expects generally that market centers 
should normally be fairly smalt—for 
instance, a 30-mile radius around a 
central point, in order to fadlitate gas 
transactions, many market centers are 
likely to offer services that correct 


PdUtion at 14.15. OmEd endorses NERCO's 
request 


imbalances among pipelines (for 
instance, through storage).**^ 

Rate structures can inhibit market 
centers when (for instance) ^ey require 
shippers to pay for substantial amounts 
of capadty both upstream and 
downstream of a market center in order 
to use only the upstream or ^wnstream 
part of the pipeline. Postage stamp rates 
and rates based on large zones can have 
this efiect. Siniilarly, rates can inhibit 
market centers when a pipeline char^ 
a large zone rate simply to transfer gas 
among two other ne^y pipelines 
within a market center. In both cases, 
the resuh amounts to tying 
transportation services together that are 
commerdally distinct and is contrary to 
the spirit of service unbundling. In 
addition, inappropriate rates for 
backhauls or penalties for scheduling 
and balandng can inhibit market center 
development. Either can prevent a 
shipper from using its capadty rights 
flexibly and inhibit the flexible 
commerdal interchange of natural gas. 

The Commission does not require 
pipelines to adopt any particular 
approach to ensure that they do not 
inhibit the development of market 
centers.**® However, the Commission 
reiterates that the effects of pipeline 
rates and terms and conditions of 
service on market centers and pooling 
areas should be resolved in individud 
restructuring proceedings.*** 

G, Flexible Receipt and Delivery Points 

1. Small Customers 

Prior Energy asks the Commission to 
clarify whether small customers are 
entitled to use flexible receipt and 
delivery points. Small customers are 
firm shippers imder Part 284 of the 
Commission's regulations and therefore 
are entitled to flexible receipt and 
delivery points just as any other Part 
284 firm shipper. Flexible delivery 
points, however, are of primary 
importance to fadlitate capadty 
releasing. Since small customers paying 
one-part rates are not able to release 
capadty, the availability of flexible 
delivery points may be of only minimal 
value to them. 


128 iQf estample, illustrations of maHcet 
cenleis in Importa^ of Market Centers, Office of 
Economic Policy. FERC (Washington, D.C), August 
21,1992. 

128 Depending on the pipeline configuration and 
operation, it may be possible, for example, to 
establish special aonee for market centers, small 
zones or rates based on 100 mile indenMOtf. or 
separate **within ket center** rates tot hauls to 
and from interconnections within larger z ones. 

See. e g., H Paso Natural Gas Co., 60 FERC 
161.109(1902). 
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2, Penalties 

In Order No. 636-A, the Commission 
concluded that **[i]ssues involving 
provisions governing the use of receipt 
delivery points, including 
appropriate penalties, must be 
addressed in the restructuring 
proceedings/' The Commission 
added that ''there must be some valid 
operational reason for imposing 
penalties on changes in volumes to 
delivery points within an interrelated 
service area.” 

The Fuel Managers Association is 
concerned about unduly strict 
scheduling requirements and 
scheduling penalties. It asks the 
Commission to clarify that a pipeline 
must demonstrate affirmatively, through 
documented evidence submitted during 
the restructuring proceeding, that any 
proposed scheduling requirement or 
penalty mechanism is needed to address 
operational concerns on its system and 
why a less onerous scheduling 
requirement or penalty would not be 
sufficient to address its operational 
concerns. It maintains that a mere 
statement by a pipeline that it needs its 
scheduling requdrements or penalties to 
inhibit abusive behavior should not 
satisfy its burden of proof. 

The Commission grants the Fuel 
Manager Association's clarification and 
agrees that pipelines must demonstrate 
that their proposed scheduling 
requirements and penalty mechanisms 
are reasonable operational conditions. 
The Commission observes that 
scheduling requirements emd penalties 
serve different functions. Scheduling 
requirements are needed to provide the 
pipeline with advance Information to 
operate its system efficiently. Penalties 
m designed to inhibit behavior 
inimical to the operational integrity of a 
pipeline system. 

3. Deliveries Within a Zone 

In Order No. 636-A, the Commission 
concluded as follows with respect to 
alternate flexible delivery points within 
a zone: 

(Sjhippers with upstream delivery points 
within a zone can select downstream 
delivery points within the same zone and 
* * operational concerns can be met by 
making service to the downstream delivery 
point interruptible. This is consistent with 
ihe general principle that controls here: a 
shipper gets flexibility in receipt and 
delivery points for the part of the system for 
which it pays a reservation charge. Thus, if 
a pipeline has zone rates, a shipi>er gets 
flexibility within its zone.^^o 

'“Order No. 636-A at p. 30,564. 

’“W. 

'“Order Na 636-A at p, 30,565. 


New Jersey Natural argues that the 
alternate fleidble finn delivery points 
downstream in a zone should have 
priority over the rights of interruptible 
shippers. It also seeks clarification that 
shippers on pipelines with postage- 
stamp transportation rates may 
designate downstream delivery points 
without restriction. It maintains that 
they should be able to do that because 
both upstream and downstream 
shippers are paying for access to the 
entire pipeline system. 

The Commission's discussion, quoted 
above, was addressed to the relative 
rights only of firm shippers. Firm 
shippers w ith alternate flexible firm 
delivery points dowmstream in a zone 
have priority over the rights of 
interruptible shippers but not over firm 
shippers with primary firm delivery 
points. Shippers nominating volumes 
for delivery to primary firm delivery 
points have scheduling priority over 
shippers nominating volumes for 
flexible (alternate) firm delivery points. 

With respect to designation of 
downstream flexible delivery points, a 
postage-stamp system should be treated 
similarly to a zone system. Since 
shippers on a system with postage- 
stamp rates pay reservation charges 
covering the entire system, they may 
designate downstream alternative firm 
delivery points on the same basis as 
shippers within a zone. The 
Commission strongly encourages 
pipelines with postage stamp rates to 
consider developing smaller zones or 
mileage-based rates, particularly where 
such rate structures will foster die 
development of market centers. 

4. Curtailments 

The APGA seeks clarification with 
respect to the scenario where there is a 
capacity constraint in the path of firm 
transportation on behalf of shippers 
using primary and flexible delivery 
points. It maintains that since the 
service to alternate delivery points is 
interruptible, it should be curtailed 
prior to service to any primary delivery 
point.'^' It adds that this should be so 
whether the alternate delivery point is 
upstream or downstream of the primary 
delivexT point. 

The Commission clarifies that a 
pipeline must give scheduling priority 
to shippers using primary delivery 
points if there is a capacity constraint 
when, for example, a compressor is 


'’’The finn shipper selects primary delivery 
points, which are Hrm for sch^uling purposes, and 
secondary or alternate delivery points, wUch do 
not have scheduling priority over primary delivery 
points of other firm shippers but have scheduling 
priority over delivery points of interruptible 
shippers. 


malfunctioning. That is, the shipper 
scheduling for an alternate firm delivery 
point is treated as interruptible for 
scheduling purposes in this situation.'^^ 
If the constraint develops after gas is 
scheduled, service to alternate firm 
delivery points should be considered 
just as firm as service to primary firm 
delivery points. 

V. Transportation Rates 

In Order Nos. 636 and 636-A, the 
Commission adopted the SFV method of 
cost classification for cost allocation and 
rate design (billing) purposes, required 
the use of different measures to mitigate 
cost shifts, and required pipelines to 
continue to serve small customers at a 
one-part rate computed using an 
imputed load factor. Petitioners raised a 
variety of issues with respect to the 
mitigation measures and the treatment 
of small customers. 

A, Different Raiemaking Techniques 

In Order No, 636-A, the Commission 
stated that "it will require the parties to 
use different ratemaking techniques in 
connection with the distribution of 
revenue responsibility among customers 
to avoid significant cost shifting that 
may result from the elimination of the 
two-part demand charge or the 
allocation of costs based on peak day 
demancL"*^® The Commission strongly 
encouraged the use of seasonal contract 
quantities (i.e., seasonal entitlements or 
CDs) as a means to counteract those 
shifts and as a replication, in part, of the 
allocation of costs based on peak and 
annual considerations. The Commission 
permitted the parties to explore other 
methods. 

1. Opposition to Different Ratemaking 
Techniques 

Several petitioners oppose the use of 
different ratemaking te^niques to 
mitigate significant cost shifts. In 
particular, they oppose the use of 
seasonal contract quantities or annual 
volumes as the mitigation technique. 

Allied-Signal objects to the using of 
different ratemaking techniques to avoid 
significant cost shifts owing to SFV 
b^use in its view the customer class 
phase-in method, the capacity 
adjustment and releasing mechanisms, 
and the use of a one-part, volumetric rate 
at an imputed load factor for small 
customers provide all the mitigation 
necessary. The Industrial Groups 
similarly argue that firm customers can 
mitigate via capacity releasing and 


Scheduling service at the alternate firm 
delivery points Is. of course, superior to scheduling 
interruptible transportation. Order No. 636 at p. 
30,583. 

Order No, 638-A at p. 30.599. 
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alternatives such as peak shaving, 
storage, and conservation. 

The Commission believes that the 
Order No. 636-A mitigation measiire is 
superior to the method referred to by 
Allied-Signal. It is broader based than 
the treatment afforded small customers 
and historic customer classes in that it 
mitigates for all customers which face a 
significant cost shift. Moreover, it 
ensures mitigation as part of the 
ratemakins process rather than relying 
solely on me possibility that capadty 
can 1 m released or other measures 
implemented. Finally, the Commission 
in the past has used ratemaking 
approaches (such as imputed load 
factors and annual nominations) that 
recognized that customer load factors 
vary, 

Allied-Signal, the Industrial Croups, 
Sierra Pacific, Louisville, and LILCO 
maintain that the use of seasonal 
contract Quantities or techniques based 
on annual volumes will have a variety 
of undesirable impacts. For example, 
they argue that such mitigative 
techniques will be inefficient with 
respect to such matters as customer load 
factors, patterns of pipeline usage, 
storage acquisition and use, and 
capacity releasing. The Commission 
concludes it is premature to speculate as 
to the generic impact of seasonal 
contract quantities or other mitigation 
measures. Petitioners may raise their 
contentions about impact in specific 
restructuring proceecuDgs when the 
issue is Joined, and where arguments 
can be linked to the specific 
circumstances of the pipeline and its 
particular customers. 

The Industrial Groups argue that the 
end result of mitigation is a welfare-type 
subsidy for low load factor customers 
while Louisville argues that seasonal 
contract quantities are an inequitable 
subsidy h^use they hurt residential 
customers of LDCs who have 
undertaken load factor improvement 
efforts. The Commission believes it is 
appropriate to minimize significant cost 
sliifting that may occur among 
customers so that the impact of SFV, to 
aid competition as discussed in Order 
Nos. 636 and 636—A, is not distributed 
inequitably among the shippers on the 
interstate pipeline networL The 
Commission does not consider this to be 
an unfair ^'subsidy,*' because it does no 
more than maintain the status quo with 
respect to the relative distribution of 
revenue responsibility. 

The Industrial Groups and Aliied- 
Signal maintain that seasonal contract 
quantities will undemtine or distort 
SFV‘s price signals. Sierra argues that 
seasonal contract quantities undermine 
the Commission's goals in that they will 


improperly affect a gas customer's 
choice about its gas seller. It maintains 
that this will res^t because the demand 
charges on different pipelines will be 
determined based on seasonal demands. 
It points out that on pipelines with 
identical costs the demand charges vdll 
differ because they have a difference in 
seasonal demand. 

The Commission sees no adverse 
impact on price signals or improper 
impact on a gas purchaser's dmice of 
gas sellers stemming from the use of 
seasonal contract quantities or similar 
measiires because the pipeline's 
reservation charge will still be billed 
under the SFV method. In addition, that 
seasonal contract quantities will 
produce different reservation char^ on 
pipelines with identical costs is a met 
entitled to no weight. That situation is 
just as likely to occur without seasonal 
contract quantities because it is unlikely 
that two pipelines would have identical 
reservation quantities with daily 
reservation Quantities applicable 
throughout me year. In addition, it is 
highly unlikely that any two pipelines 
would have identical costs. 

Sierra further argues that this 
mitigation approadi is inconsistent with 
Commission policy that transportation 
rates are to refiect allocative and 
productive efficiency. It maintains this 
is because seasonal contract quantities 
encourage demand on peak days and 
penalize off peak use. 

The Commission did not adopt SFV to 
promote allocative and productive 
efilciency in the use of pipeline 
capacity.'^ Rather, it adopted SFV, as 
fully discussed in Order Nos. 636 and 
636-A. to promote the goal of an 
efficient, national gas market by 
allowing all gas merchants to compete 
equally without regard to fixed 
transportation costs included in the 
pipeline's usage charge. The 
Commission's decision to require 
pipelines to implement ratemaking 
techniques to eliminate cost shifts 
resulting from the change to SFV does 
not interfere with this goal because the 
usage charge for firm transportation 
would be unafiected by any such 
ratemaking techniques. In any event, the 
lower usage charge under SFV should 
enhance productive efficiency by 
promoting gas on gas competition, 
reducing transportation usage rates and 
encouraging increased throughput. 

Sierra mmntains that, in eiiect, there 
is no difference between the D-2 charge 
and seasonal contract quantities. It adds 
that seasonal contract quantities 
reintroduce the problems associated 
with D-2s, such as how they are chosen 


Order No. e36-A at p, 30,605. 


and whether renominations will be 
allowed. It ar^es that Order Na 636- 
A makes implementation problems 
more severe by making it difficult to 
predict needs. It also maintains it is 
imclear what efiect a customer's 
seasonal contract quantity will have on 
the pipeline's certificate obligation. 

Seakinal contract quantities are 
different from, and in the Commission's 
jud^ent, superior to the manner in 
which D-2 charges operated. D-2S did 
not reduce the firm customer's daily 
entitlement, while seasonal contract 
quantities do place a contractual litni t 
on capacity rights. D-28 also did not 
permit the pipeline to sell unsubscribed 
firm ofr-pe^ capacity, while seasonal 
contract quantities would permit such 
sales of unsubscribed off-peak fim 
capacity. The Commission believes that 
the issue of how seasonal contract 
quantities are chosen is an issue for the 
restructuring proceedings.'^ As with 
no-notIce sei^ce. this election should 
be made during the restructing 
proceedings. Pregranted abandonment 
under § 2a4.221(d) of the Commission's 
regulations is granted to the extent there 
are reduced seasonal quantities. The 
parties to the restructuring proceedings 
should address the issue of whether 
shippers should have renomination 
rights after a pipeline's restructuring 
becomes effe^ve. 

ULCO maintains that seasonal 
contract quantities will enable pipelines 
to collect excess revenues associated 
with uncommitted capacity from which 
it can collect interruptible 
transportation revenues. The 
Commission sees the interruptible 
revenue issue raised by LILOD as no 
different than the allocation of costs to 
interruptible service ordinarily faced by 
the Commission.'^ 

Sierra argues that the use of seasonal 
contract quantities is merely a cost-shift 
mechanism that has no relationship to 
how costs are incurred. The Industrial 
Groups argue that facilities are buih to 
meet peak demands and that off peak 
usage adds only variable costs. Hence, 
they maintain, any technique based on 
annual factors would allow customers to 
escape cost responsibility. 

The Commi3»on stated in Order No. 
636-A that it adopted SFV because the 
pro-competitive goals to be 
accomplished via SFV generally 
outweigh the ratemaking principle of 


^MThat it. pipeline custooMn do not havoa 
unilateral right to awaaonal Gcmtract quantitiat. 
However, a pipeline that does not want to have 
seasonal contract quantities must develop another 
metbo<h>logy to address poteotial significant cost 
shifts, as discussed in Order Na 63a->A. 

See the discussion of this issna in the capadty 

releasing part of this order, supra. 
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allocating fixed costs to annual 
throughput However, the Commission 
requireo adjustments in connection 
with the distribution of revenue 
responsibility among customers to avoid 
significant cost shifts among pipeline 
ciStomers resulting from vv;^ng load 
profiles. 

The Commission believes it is 
appropriate to recommend the use of 
seasonal ccmtract quantities to mitigate 
significant costs shifts that may occur in 
individual cases because the use of 
annud or similar factors is a well- 
settled method of distributing revenue 
responsibility among pipeline 
customers that will not ccmilict with the 
goals to be achieved via SFV by 
retention of a one-part reservation 
charge for billing purposes. 

Southwest Gas asks the Commission 
to clarify that (except for two-part 
demand ch^es) it will permit any 
variety of either entitlement-based 
allocation methods (e.g., seasonal or 
maximum daily entitlements) or 
demand-based allocation methods (e.g., 
coincident peak demand). At this time, 
the Commission is not prohibiting any 
particular techniques except, as 
discussed below, that two-part demand 
charges may not be used for billing 
purpose. 

Southwest Gas seeks clarification 
about whether allocation methods to 
reduce cost shifting are to be applied 
uniformly to all customers. Since the 
extent of cost shifting and the 
application of any ratemaking technique 
is dependent on the drcumstanoes 
facing each pipeline, the Commission 
cannot make a generic determination of 
this issue. Parties in the individual 
restructuring proceedings should 
consider and develop the ratemaking 
methodology best suited to reducing the 
cost shifts for each pipeline. 

To conclude, the Commission adheres 
to its conclusion that pipelines must 
'*use difierent ratemaking techniques in 
connection with the distribution of 
revenue responsibility among customers 
to avoid significant cost shifting that 
may result firom the elimination of the 
two-part demand charge or the 
Allocation of costs based on peak day 
demand,” The Commission believes 
it is appropriate to “minimize 
significant cost shifting** among 
customers, so that the impact of 
adopting SFV to aid competition as 
discussed in Order Nos. 636 and 636- 
A is not distributed inequitably among 
the shippers of varying load profiles on 
the interstate pipeline network. The 
Commission also continues to strongly 

**'Ordar No. 63S-A at p, 30.399. 


encourage the use of seasonal contract 
quantities to mitigate significant cost 
^ifts that may occur owing to the 
adoption of SFV. However, the 
Commission recognizes that it may not 
be appropriate in all circumstances to 
use seasonal contract quantities and 
encourages creativity in the tailoring of 
mitigation tedmiques suited to the 
specific facts of each case. Hence, the 
Commission will not, as requested by 
the APGA, adopt a presumption 
favoring the use of seasonal contract 
quantities. 

2. Meaning of Significant Cost Shifts 

Several petitioners ask the 
Commission to define significant cost 
shifting. Allied-Signal maintains that at 
a minimum this means a ten percent or 
more rate impact of SFV on any 
customer class. The Industrial Groups 
would define a significant increase as 
over ten percent. The Producer 
Associations would also apply the 10 
percent threshold. Sierra argues that all 
costs (transportation, storage, and gas 
costs) reflected in the delivery price of 
gas to the pipeline’s customer must be 
considered. 

The Commission clarifies that all 
transportation costs (i.e., costs allocated 
to transmission, including system 
storage retained by the pipeline) are to 
be considered in applying the 
“significant** cost sl^ test'^® The 
delivered cost of gas is irrelevant to the 
impact of SFV on a customer’s 
transportation costs. In addition, this 
test is to be applied by customer rather 
by customer class.*^ However, the 
Commission declines to set a bright-line 
test for determining “significant** cost 
shifts because this depends heavily on 
the facts of each case. The only bright- 
line test occurs at the end of the 
restructuring ratemaking process when 
pipelines must phase-in cost shifts over 
no more than a four-year period, if the 
use of SFV, q/lar implementation of 
other ratemai^g tedmioues designed to 
minimize cost shifts, still results in a 10 
percent or greater increase in revenue 
responsibility for any historic customer 
class. 


additioa. if the pipeline used MFV to 
design its contract storage rates, it must determine 
if the use of SFV will rei^t In a significant cost 
shift for existing contract storage customers. 
However, if the rate design for contract storage did 
not change, then it need not be included in 
determining whether significant cost shifts will 
occur. 

’^Northwest Pipeline Corp. 61 FERC161,163 
(1992), United Gas Pipeline Co., 61 FERC 161,161 
(1992), Alabama-Tennessee Natural Gas Co., 61 
FERC 1 61,164 (1992), Mississippi River 
Transmission Qup., 61 FERC 1 61,163 (1992), and 
Pauite Pipeline C^. 61 FERC 1 61,162 (1992). 


Allied-Signal argues that the use of 
different ratemaking techniques should 
be used to mitigate the significant 
impact of SFV and not to eliminate all 
cost shifts by putting customers into the 
same revmiue position as they were 
under MFV. Similarly the Fuel 
Managers Association contends that 
mitigation must not create cost shifting 
to high load factor customers by over¬ 
mitigating the cost shift to low load 
factor customers caused by SFV. The 
Commission clarifies its goal is to avoid 
significant cost shifts res^ting from the 
change to SFV and not to proWde an 
opportunity for some customers to make 
themselves better off at the expense of 
other customers. 

3. Phase-Out 

The Industrial Groups contend that 
any ratemaking techniques used to 
avoid significant impacts should be 
phased out over the four-year transition 
period. Sierra also argues that these 
measures should be transitional, as were 
D-2s, and not permanent. 

The Commission clarifies that there is 
to be no automatic phase-out period for 
any technique used to avoid potential 
significant shifts in the assignment of 
revenue responsibility. Hie Commission 
will examine the appropriateness of the 
assignment of revenue responsibility in 
future NGA section 4 or 5 cases. 
Customers can file complaints under 
NGA section 5 for Commission 
reconsideration of the lawfulness of 
elective rates and the underlying 
method for distributing the revenue 
requirement. 

4. Seasonal Capacity Availability and 
Seasonal Rates 

The Fuel Managers Association argues 
that pipelines must make available, on 
an open access basis, any seasonal firm 
capadty that becomes available through 
the use of seasonal contract quantities. 

Similarly, Blue Flame argues that the 
pipelines ^ould be able lo offer 
services that take advantage of seasonal 
demands for gas from special use 
customers. Blue Flame maintains that 
the Commission should not have 
discouraged the creation of customer 
classes,^'*^ which limits pipeline 
services to firm peak-day transportation, 
interruptible transportation and the 
small customer transportation services. 

The Fuel Managers Association also 
argues that the Commission should 


Blue Flame r e fers to the atatement fai Order 
No. e3a-A that **as a general matter, the 
Commiasion diacouragee the creatkni of customer 
classes, other than the spedal small customer dass 
provided for in this rule, or if necessary during fire 
four year mitigatiott period.** Order Na 63a-A at p. 
30,399-60. 
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clarify that the use of seasonal rates is 
particularly important to encourage the 
use of capacity in non-winter periods 
that becomes available because of the 
use of seasonal contract quantities. It is 
concerned that pipelines will have little 
incentive to discount rates if all costs 
are allocated to existing customers. 

Sierra argues that any seasonal 
allocation to address sMfts in revenue 
responsibility must reflect cost 
incurrence with costs classifled between 
winter and summer seasons and then 
allocated based on seasonal demands to 
yield winter and summer reservation 
charges. 

The Commission clarifies that it has 
put no limit on the current ability of 
pipelines to offer firm transportation 
service in any particular circumstance. 
Part 284 pipelines have always been and 
remain required to ofler all firm 
capacity that becomes available. This 
will include capacity that becomes 
available through the^ use of seasonal 
contract quantities,'^* subject to any 
operational constraints. 

The Commission will not require 
seasonal rates.'^^ Seasonal rates are not 
related to the instant rule’s goals or to 
the mitigation of significant cost 
shifts.'^ As indicated in Order No. 
636-A, it may bo appropriate to apply 
the principles enunciated in the I^te 
Design Policy Statement in determining 
whether seasonal rates are 
appropriate.'^* The Commission will 
consider the Fuel Managers 
Association’s argument about the 
incentive to discount in connection 
with a particular case involving off-peak 
service. 

5. Annual Allocation Measures 

In Order No. 636-A, the Commission 
concluded that pipelines may not 
continue to use two-part reservation 
charges for either allocation or billing 
oses. 

e APGA asks the Commission to 
clarify that pipelines and their 
customers may use D-2 charges, If D-2s 
serve the purpose of distributing 
revenue responsibility among customers 
to avoid significant cost shifting. The 
APGA maintains that D-2s may be the 
best solution to cost shifting on certain 
pipelines. 

QG argues that a two-part demand 
charge does not undermine the 


See Northern Natural Gas Co., 61 FERC 
161.079 (1992) (approving rate schedule under 
which shippers can transport on a seasonal basis). 

Seasonal entitlements differ from seasonal 
rates in that seasonal entitlements may yield one 
rate applicable throughout the year. Sm Order No. 
63&-A at p. 30,599 n. 306 for an example. 

See Order No. 636-A at p. 30,606 with respect 
to cost incurrence and the instant rule. 

'♦»/d.atp. 30305. 


Commission’s policies in adopting SFV, 
because the ch^e is not based on usage 
but is assessed on the basis of peak 
entitlements regardless of actual 
volumes transported. QG adds that a 
two-part demand charge might be 
appropriate if a pipeline, like QG, 
cannot provide maximum service 
entitlement levels throughout the year. 

It asserts that this would properly reflect 
cost incurrence. QG further argues that 
a two-part reservation charge is 
consistent with the mitigation of cost 
shifts and is superior to seasonal 
contract quantities, because on its 
system temperature fluctuations occur 
throughout the year. 

Southwest G^ argues that the 
Commission should permit D-2 charges 
because they are not a usage based 
charge. It adds that the end-result 
should determine the reasonableness of 
any approach. 

The Commission concludes again that 
pipelines may not use two-part 
reservation chaiges for billing. It is true 
that the Docket No. RM91-11-004, et oL 
I>-2 charge is not a usage charge in the 
sense that customers pay as they take 
service. However, the D-2 charge is 
similar to a usage charge in that the D- 
2 charge was to reflect demand for 
annual service in light of estimated use. 
In any event, the D-2 charge was 
derived, in part, to help pipelines in 
their role as merchants by enabling 
them to better estimate customers' 
annual gas purchases. In the 
competitive sales market with 
competitive pricing mechanisms for 
unbundled gas sales, which may 
include some type of gas inventory 
charge, the D-2 is no longer needed. 
Seasonal contract quantities also reflect 
the fact that a pipeline cannot provide 
maximum service levels throughout the 
year by allowing lower off-peak levels. 
That there are temperature fluctuations 
throughout the year does not militate 
against seasonal contract quantities. 
Rather, it suggests the use of monthly 
contract quantities, which the 
Commission encourages the parties to 
pursue in the restructuring, or 
subsequent, proceedings. 

However, pipelines may use annual 
measures for cost allocation so long as 
only a one-part reservation charge is 
used for billing purposes. As stated in 
Order No. 636-A, the Commission will 
not foreclose the use of any annual 
measures as a vehicle for allocating 
revenue responsibility (e.g., among rate 
zones) so long as the pipeline uses a 
one-part reservation ^arge for billing 
purposes and does not create different 
charges in the tariff for individual 
customers because of the use of D-2s or 



other annual allocation measures.'^ 
The Commission is permitting the use of 
annual measures bemuse they may be 
the most appropriate method for certain 
cost allocations (e.g., among rate zones) 
to avoid significant shifts of revenue 
responsibility. 

I^t, QG states that its annual service 
limitations predate the Commission’s 
adoption of the modified fixed variable 
method, have been negotiated based on 
operational constraints, and are 
incorporated in its certificates. Hence, it 
seeks clarification that the adoption of 
a one-part reservation charge does not 
affect its annual service limitations. 

The Producer Associations argue that 
if the Commission allows fixed cost 
allocation based on I>-2 nominations, 
customers should pay higher rates for 
taking deliveries over their nominations 
and should not be allowed to release 
capacity in excess of the nominated 
level. Similarly, Allied-Signal argues 
that, if annual volumes are used as a 
mitigation technique, there should be 
some restriction on the ability of a 
customer to demand service above its 
annual level without penalty. 

The Commission clarifies that a 
pipeline may retain some form of 
annual service limitation post¬ 
restructuring in connection with a one 
part reservation charge, as long as the 
annual service limitation does not 
operate as a D-2 charge. Furthermore, 
nothing in this rule obligates a pipeline 
to provide service in excess of its pre- 
restructuring certificate obligations. In 
any event, this issue is unrelated to the 
rata design issues addressed in Order 
No. €36. 

6. Capacity Reduction 

Meridian argues that SFV should only 
be adopted if the pipeline is capacity- 
constrained or full unless the customers 
are permitted to reduce or terminate 
their service unilaterally. 

In Order Nos. 636 ana 636-A, the 
Commission denied the right of 
customers to imilaterally reduce or 
terminate transportation service from 
the pipeline. The Commission also, as 
discussed in Order No. 636-A, did not 
apply the policy of adopting a rate 
design to ration capacity because in “the 
prevalent economic and market 
circumstances, * * ♦ the goal of 
achieving an efficient, national gas 
market is the factor that should control 
the selection of appropriate rate design 
method.’* Hence, Meridian’s 
argument is rejected. 


Order No. 63a-A at p. 30.595 n. 287. 

Order No. 636-A at p. 30.605. See also Order 
No. 636-A at pp. 30.637-38, whore the Commission 
concludes that customers do not have the unilateral 
right to co8t-fr«e releases of capacity. 
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B. Fates for Small Customers 

In Order No. 63&-*A» the Commission 
clarified that all pipelines that on May 
18,1992, offered a small customer sales 
or transportation rate service on a one- 
part volumetric basis at an inputed load 
factor rate must continue to offer firm 
and no-notioe transportation services on 
the same basis. The Commission also 
suggested pipelines should consider 
increasing the class of small customers 
by raising the eligibility level to up to 
10,000 Mcf or Dth per day. 


1. The Use of an Imputed Load Factor 

Peoples Gas, the Northern Distributor 
Group, and Atlanta Gas argue that there 
is no Wis for the Commission’s 
requirement that pipelines continue 
indefinitely to ofm small customers a 
one-pait volumetric rate at an imputed 
loed fector. They argue, among other 
things, that this results in two shippers 
paying different rates for the same 
service and is therefore discriminatory. 
Ihey also argue it is unfair because large 
LDCs serve customers in poorer 
communities in large urbw areas and 
serve communities that are smaller than 
th^ipeline’s small customers. 

Toe Northern Distributor Group 
argues that, as provided in Order No. 

636, imputed load factor rates for small 
customers should only be used as a 
transitional measure to be phased-out 
within four years. It asserts that this will 
adequately protect small customers 
against cost shifts. It also maintains that 
the use of imputed load factors results 
in a subsidy which does not serve 
equality or competitiveness. It adds that 
the requirement that the rate be changed 
only in an NGA section 4 or section 5 
proceeding will have a chilling impact 
on changes because the burden will be 
on the proponent of change and that the 
pipeline will have little incentive to 
change the rate because it is recovering 
its costs. It concludes that either the rate 
should be negotiable in the restructuring 
proceetogs or prior settlements should 
remain in effect. In that vein, it 
contends that a settlement with 
Northern Natural Gas Company 
contemplated the eventual elimination 
of one-part rales. 

The Q}mmi88ion’8 aim with respect to 
wrvice to small customers is to continue 
the status quo prior to the instant rule, 
subject to the few changes in terms and 
conditions adopted in this Rule. While 
some petitioners read Order No. 636 to 
Diean that service to small customers at 
a one-part rate was to be continued only 
in connection with phased-out 


'♦•Northeni Natural Gas Co.. 53 FERC161,207 at 
MIJB35 (1990). Tha reto was Ibr a three-veor 
psrtod ending September 30.1993. 


mitigation, that was not the 
Commission's intent Arguments that 
the small customer rate &ould be 
discontinued should be raised in 
pipeline proceedings under NGA 
sections 4 or 

On the other hand, the APGA argues 
that the Commission erred in faili^ to 
make the one-part rate design fw small 
customers, as well as other ratemaking 
techniques employed to moderate the 
impact of SFV, a permanent rate design 
requirement for pipelines.^^ In the 
alternative, the AH^ asks the 
Commission to rule that any changes to 
the one-part rate design can only be 
made prospectively under NGA section 
5 rather than under NGA section 4, 
subiect to refund. 

Tne Northern Distributor Group 
argues that the use of a small customer 
imputed load factor rate should be 
phased-out within four years. 

As indicated above, the one-part rate 
design for small customers was 
continued because the Commission did 
not intend to change it in this rule. It is 
no more or less permanent than any rate 
design and may^ changed under 
sections 4 and 5 of the NGA. Because 
the one-part rate design for small 
customers is a continuation of the status 
quo, it is not subject to phase-out under 
the instant rule. 

2. Adjustments to Imputed Load Factor 

In Order No. 636-A, the Commission 
stated that the pipeline's one-part, 
volumetric rate for its small customer 
service should be computed using the 
same imputed load factor as was used 
to compute its previous rate for its small 
customer sales service. 

QG seeks clarification that it can 
propose to adjust the imputed load 
factor to reflect changes in the load 
factor of small customers caused by 
Order No. 636. It maintains that this 
may be necessary to ensure that the 
imputed load factor does not 
substantially exceed the actual load 
factor. 

The Gas Consumers argues that the 
Commission should require pipelines to 
derive their one-part rates using the 
system-wide load factor. It maintains 
that this is necessary to mitigate Docket 
No. RM91—11-004, et al. cost shifts, 
which is not done by using the class 
load factor. It asserts that a Commission 
mandate is sought because small 


^^The Commission has, however, inccHTporated 
parti of pending proceedinu with respect to rate 
design issues, which induM oo^part rale matters, 
into restructuring proceedings. Florida Gat 
Transmission Co., 61 FERC1614)19 (1992). 

temporal status of the other ratemaking 
techniques is discussed in other sections of this 
order. 


customers lack the leverage to baigain 
for such a loed factor. 

The Northern Difl^butor Qroup 
fugues that pipelines should be aiiowed 
in their ctxnpliance filings to propose 
lowering their current imputed l^fed 
factor for small customer rates. 

As stated above, the Commission 
intends no change in its current policies 
with respect to small customer rate. 

This includes letention of the 
Imputed load factor used to compute the 
rate for the small customer sales service 
unless there is warrant for increasing 
the imputed load factor as a measure to 
avoid shifts in revenue responsibility. 
However, the imputed load factor may 
not be decreased in the restructuring 
proceedings. 

3. Eligibility Date 

In Order No. 636~A, the Commisskm 
required pipelines that, on May 13, 

1992, offered a small customer sales or 
transportation service at a one-pait 
volumetric rate, with an imputed load 
factor, to offer all of its firm 
transportation services on the same 
basis to eligible small customers. 

The Gas Consumers argue that the 
Commission's justification far the use of 
one-part rates applies equally to all 
customers with peak capabihties of less 
than 10,000 Mcf per day, regardless of 
whether they wme charged previously 
under one-part rates with imputed load 
factors. The Gas Consumers maintain 
that if the Commission grandfsthers the 
one-piart rate, it should do so with 
respect to all pipelines that ever offered 
service at a one-part rate to small 
customers, because many pipelines have 
replaced their one-part rates with two- 
part rates. Hence, it states, that, on May 
18,1992, most small customers that bad 
received service under a (me-part rate 
for years were feceiving service under a 
two-part rate. The Nortmm Distributor 
Group argues that the small customer 
class should not be open to customers 
new to a pipeline system after May 18, 
1992, to avoid further sulxsidies, which 
prevent unfair competition. 

The Commission clarifies that, if a 
downstream pipeline offered ser^ce at 
a small customer rate on May IS, 1992, 
it must offer it to all customers directly 


The only OMEKiatory deception relsCei to 
restrictive criteria needed to ensure the pipeline has 
Die opportunity to recover costs assigned to the 
small customer service. For example, the xmall 
customer must exhaust Its daily l^el of firm 
entitlainent before shipping gas under any 
intemiptible transportation service avails^ fiom 
the pipeline. 

An exception would exist when the issue has 
been raised in a rate proceeding that has been 
incorporated into the restructuring proceeding. E.g., 
Florid Gas Transmission Co., 61 FERC 1614)19 
(1992). 
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connected to it who meet its eligibility 
criteria, even if such a customer was not 
a customer at that rate on May 18,1992. 
The Commission's intent in Order No. 
636~A was to grandfather service at the 
small customer rate to a particular class 
of customers and not particular 
customers.'*^ That is, if the pipeline 
had a small customer rate scnedule on 
May 18,1992, it must retain that 
schedule and offer service thereunder to 
all customers who qualify. If a pipeline 
had discontinued all service at its small 
customer rate on May 18,1992, and the 
Commission has approved of that 
discontinuation, it need not reinstate it 
because small customers were not 
re1>dng on it.'®^ As discussed below, 
there may be different considerations for 
customers of downstream pipelines that 
take assignments of capacity on 
upstream pipelines. 

4. Upstream Pipelines 

The APGA seeks clarification about 
the transportation rate to be paid by 
small customers which acquire 
upstream capacity under § 284.242 of 
the Commisdon's regulations. It 
maintains that the small customers 
charged a one-part rate by the 
downstream pipeline for transportation 
should also charged a one-part rate 
by the upstreai^ipeline for upstream 
transportation. Tne APGA adds that the 
upstream pipeline must charge the one- 
part rate to one-part customers of 
downstream pipelines, even if the 
upstream pipeline has no direct 
customers that qualify for that rate. 

TVMGA asks whether a pipeline that 
offered such a service on May 18,1992, 
must offer the similar service to a small 
customer that was not receiving the 
small customer service on May 18,1992. 
It maintains that this is important to 
small customers of downstream 
pipelines which will be taking service 
on upstream pipelines. 

The Commission will not require 
upstream pipelines without a small 
customer service on May 18,1992, to 
institute a small customer service to 
provide a small customer rate for 
transportation to small customers on 
downstream pipelines which, under 
§ 284.242, ere receiving an assignment 
of upstream transportation capacity held 
by the downstream pipeline. However, 
if an upstream pipeline had a small 
customer service on May 18,1992, the 
issue of whether it should provide a 
one-part transportation rate to small 
customers receiving an assignment of 


Order Na 63a-A at p. 30,600. 

In responae to Gat Consumers’ comment, the 
Commission notes that a majority of pipelines 
currently offer small customer service using a one- 
part rate. 


upstream capacity should be considered 
in the restructuring proceeding. This 
will enable the parties to consider the 
small customers’ need for such a service 
on the upstream pipeline and the 
impact of the additional small 
customers on the rates charged to the 
upstream pipeline’s current customers 
under the small customer schedule and 
its customers paying a two-part rate. 

5. Eligibility Criteria 

In Order No. 636-A, the Commission 
stated that eligibility criteria for the 
small customer rate service would be 
based on existing criteria.'®® QG states 
that one such standard is that eligible 
entities must be LDCs or municipally- 
owned gas systems. It asks the 
Commission to clarify whether QG can 
retain this standard and exclude non- 
LDCs and non-municipalities (e.g., 
producers and marketers) in the new 
small customer transportation rate 
schedule. Consolidated Minerals, a 
direct customer of Florida Gas 
Transmission Company, argues that 
pipelines should be required to offer the 
small customer mitigation measure to 
all customers using small quantities of 
gas, whether or not they were 
jurisdictional customers. Interstate 
Power asks for clarification that the 
small customer rate be based only on 
service criteria in the rate schedule and 
not on the status of the customer, 
whether it is an LDC or a municipal 
utility. 

As stated, the Commission’s intent 
was not to modify eligibility criteria, 
except as needed to ensure that the 
pipeline recovers its costs. Hence, the 
Commission has made no change to the 
pipeline’s service criteria, including its 
criteria with respect to the nature of the 
customer. A dir^ customer, therefore, 
would be eligible only if eligible under 
existing criteria, unless the parties to the 
restructuring proceeding otherwise 
agree. 

In Order No. 636-A, the Commission 
required pipelines to consider enlarging 
the size of ^.e small customer class to 
include any customer with the right to 
transport up to 10,000 Mcf or Dth per 
day on a fum basis in order to mitigate 
the effect of shifting to SFV on small 
customers who do not currently qualify 
for a pipeline’s small customer rate 
schedule. The Commission stated 
further that whether the small customer 
class should be so enlarged on a specific 
pipeline is an issue to be considered by 
the parties in the specific restructuring 
proceedings. 


’B*This U other than the new criteria set forth in 
Order No. 638-A, relating to intemxptible service 
and released capacity. See infra 


Atlanta Gas argues that the 
Commission has offered no justification 
for requiring pipelines to enlarge the 
size of the small customer class to 
include any customer with the right to 
ship up to 10,000 Mcf per day on a firm 
basis. It objects to the Commission’s 
explanation that this will mitigate cost 
shifts caused by SFV as not reasoned. 

Prior Energy argues that the 
Commission’s definition of small 
customer, as one who ships no more 
than 10,000 Mcf or Dth of natural gas 
per day, will enable far too many 
shippers to qualify. It would permit 
only customers who at present qualify 
as small customers on each pipeUne to 
keep that status. 

Blue Flame also contends that the 
Commission erred in finding it 
appropriate to increase the size of the 
small customers class up to 10,000 Mcf 
or Dth per day. It asserts this will shift 
more costs to the usage charge and have 
an adverse impact on wellhead prices. 

It maintains that the use of seasonal 
reservation quantities will adequately 
treat undue cost shifts and that further 
mitigation for small customers is an 
undue preference. 

Peoples Gas also opposes increasing 
the class of small customers as 
suggested by Order No. 636-A because 
it will simply increase their subsidy. 

The Commission believes that the 
issue of whether a particular pipeline 
should increase the size of the small 
customer class up to 10,000 Mcf or Dth 
per day should be addressed in the 
restructuring proceedings. If necessary, 
the Commission will examine the issue 
on the merits, which will, among other 
things, enable the Commission to 
examine the extent of any cost shift to 
the non-small customers and to consider 
whether such an increase is so pervasive 
as to have an adverse impact on 
achieving the goals of the instant rule. 

In response to Blue Flame, the 
Commission observes that, unlike 
seasonal contract quantities, the one- 
part rate enables the small customers to 
match payments with receipt of service. 

In Order No. 636-A, the Commission 
imposed two restrictions on eligibility 
for service at the small customer 
transportation rate. These were that the 
shipper cannot ship gas under any 
interruptible transportation service 
available from the pipeline and cannot 
ship gas as a replacement shipper under 
the capacity releasing mechanism of 
§ 284.243 of the Commission's 
regulations unless the customer has 
exhausted its daily level of firm 
entitlement for that day. 

Tenneco argues that additional 
restrictions are needed. It maintains that 
“no other shipper should be permitted 
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to use the small customer's delivery 
point(s) as secondary points under a 
firm agreement, and small customers 
must be prohibited from receiving gas at 
their delivery points from an 
(interruptible transportation) 
shipper." Tenneco claims that unless 
this loophole is closed "a small 
customer could circumvent the 
Commission's restrictions by simply 
buying gas from a third party shipper at 
its delivery point and receiving the 
difference between the shipper's 
transportation and its own (firm 
transportation) rate through the price it 
would pay for the gas." 

The Q)mmission clarifies that its 
intent was that small customers 
receiving service at the small customer 
rate must first use the pipeline's firm 
transportation under the small customer 
rate ^edule to provide the pipeline 
with the opportunity to recover its costs 
assigned to that service. Tenneco's 
argument comports with the 
Commission's interpretation of its 
regulations because it would prohibit 
evasion of the pipeline's firm 
transportation under the small customer 
service. A small customer should not be 
able to receive gas from third parties at 
the small customer's delivery points 
unless the small customer has 
exhausted its daily level of firm 
entitlement for that day in the aggregate. 

Elizabethtown argues that the 
Commission should eliminate the 
condition that it (and others) cannot 
have access to interruptible 
transportation on Tennessee Gas 
Pipeline Company's (Tennessee) system 
at the same time it is using its small 
customer firm transportation service. 
Elizabethtown states that it must use 
interruptible transportation to avoid 
incurring penalties for exceeding its 
maximum annual quantity for firm 
service. Elizabethtown's argument is 
case-specific and should be raised in the 
Tennessee restructuring proceeding so 
that the Commission can determine, in 
acting on Tennessee's compliance filing, 
whether good cause exists to grant relief 
to Elizabethtown. 

6. On-going Proceedings 

Section 284.14(b)(3)(iv)(A) provides 
that a pipeline that must offer the small 
customer service must do so "on the 
same basis and under the same 
eligibility criteria as the small customer 
sales or transportation rate under the 
pipeline's last-approved tariff 
provisions for those services." 

FMNGA states that on May 18,1992, 
Florida Gas 'Transmission Company was 

'“PeUUon at 9. 


billing its small customers on a two-part 
rate that is subject to refund and to the 
outcome of a hearing and a final 
Commission order yet to issue.'*® 
Florida Gas' proposed two-part rate was 
designed to recover the same revenue as 
the one-part rate contained in its last 
approved tariff.’FMNGA asks the 
Commission to require Florida Gas to 
serve its small customers under either 
(1) the last-approved small customer 
rate or (2) a small customer rate that is 
at least as favorable as the rate treatment 
small customers were receiving as of 
May 18,1992, even though the rate may 
not be a one-part rate bas^ on an 
imputed load factor.. 

Atlanta Gas argues that the gas 
subsidy issue is being challenged on 
certain pipelines such as Southern 
Natural Gas Company and so the 
Commission has erred by deciding the 
merits of cases subject to on-the-record 
adjudications, without due process of 
law. It adds that deferring the resolution 
of the issue to a new rate proceeding is 
no answer. 

The Commission has required Florida 
Gas to include as part of its compliance 
filing in Docket No. RS92-16-(K)0 tariff 
sheets that offer firm transportation 
service on a one-part volumetric basis to 
customers presently serviced under 
Florida Gas' small customer rate 
schedule.'*® FMNGA should raise its 
issues about Florida Gas* treatment of 
small customers in Florida Gas' 
restructuring proceeding. 

*1116 application of the generic 
determinations will be decided in the 
specific restructuring cases, with respect 
to the continuation of small customer 
rate schedules. 

C. Miscellaneous Issues 
1. Choice of Rates 

The Municipal Gas Authority of 
Georgia asks whether small customers 
have the option to select one-part rate 
treatment or a two-part rate structure 
with seasonal billing determinants or 
some similar measure. It is concerned 
that on some pipelines it might be 
argued that seasonal billing 
determinants or some similar measure 
are not needed to comply with Order 
Nos. 636 and 636-A, if the pipeline 
simply offers a one-part firm 
transportation rate to small customers. It 
argues in support that it cannot compete 
for interruptible industrial load with 
interruptible transportation rates or with 
released capacity. In addition, it 


See Florida Gaa Transmission Co.. 56 FERC 
161.180, order on reh'g, 57 FERC 161,171, order 
denying reh’g, 57 FERC 161,376 (1991). 

Florida Gas Transmission Co., 61 FERC 
161,019(1992). 


maintains it cannot accept two-part SFV 
rates without seasonal-type billhag 
determinants. It describes this as a no- 
win situation, which provides no 
motivation for small customers to 
reduce any imnecessary contract 
entitlement or pursue industrial load. It 
asks the Commission to require the 
pipelines to provide a two-part rate 
structure with seasonal billing 
determinants for small, low load factor 
customers, whether or not such billing 
determinants are established for larger 
customers, as an option in lieu of one- 
part rates. 

The Commission clarifies that the 
requirement that pipelines continue to 
offer service to their small customers at 
the one-part rate, computed using an 
imputed load factor, and the 
requirement that they mitigate for 
significant cost shifts that may occur are 
independent. If a small customer wants 
to switch to a two-part rate, it may do 
so. The pipeline would then have to 
adopt measures to avoid a significant 
shift in revenue responsibility due to 
the switch to SFV, but not due to the 
loss of the imputed load factor. 

2. Phasing-In Cost Shifts 

In Order No. 636, as modified by 
Order No, 636-A, the Commission 
directed pipelines to phase-in cost 
shifts, if the use of SFV, after 
implementation of other ratemaking 
techniques designed to minimize 
significant cost shifts, still results in a 
10 percent or greater increase in revenue 
responsibility for any historic customer 
class. 'This bright line mitigation 
measure is to phase-in any such rate 
increase over no more than a four-year 
period. 

Southwest Gas seeks clarification 
about whether a class consists of all 
those customers under a particular rate 
schedule or those customers served 
under a particular rate schedule within 
the same rate zone. It refers to the order 
in £1 Paso Natural Gas Co., as 
unclear.'®® 'There, the Commission 
stated that it "intended pipelines to 
perform mitigation measures by rate 
schedules within specific zones and not 
just by zones" as unclear.'®' In the 
alternative, it asks whether the 
definition of class is to be determined 
on a case-by-case basis. 

Southwest Gas also asks for 
clarification that the mitigation for 10 
percent or greater cost shift applies only 
to those customers within a class or 
classes that meet the bright line test. 

'The definition of class is to be 
determined on a case-by-case basis. 


'•® 60 FERC 161,228 (1992). 
at p. 61,768. 
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However, contrary to Southwest, the 
mitigation measures required to be 
phased'in apply to the entire class, not 
to individual customers. Last, in 
response to the APGA's suggestion that 
this should be a permanent measure,^^^ 
the Commission reaffirms that this 
mitigation measure is transitional and 
not permanent This is because it relates 
to historic classes, some of which will 
no longer exist after unbimdling is fully 
implemented. 

3. Rates for Part 157 Transportation 

In Order No. 636-A, the Commission 
stated that pipelines must charge the 
same rates for individually authorized 
NGA section 7(c) (part 157) 
transportation and for part 284 
transportation and that it will permit 
indiWdually authorized transportation 
rates to be so designed. However, the 
Commission stated that a party may 
raise any ob)ectioa to that design in the 
restructuring proceeding. 

Arkla objects to part 157 shippers 
paying the same rates as part 284 
shippers for two reasons. First, it 
maintains that part 157 transportation 
will, alter restructuring, be inferior to 
part 284 transportation (e.g., the former 
is not permitted to participate in 
capacity releasing or have flexible 
receipt and delivery points). Second, it 
asserts that most individual 
transportation arrangements are 
economic only because of the negotiated 
specific contract rates. It adds that part 
284 rates would unduly deprive the 
parties of the benefits of their bargains. 

JMC Power Projects argues that the 
application of SFV rates to part 157 
shippers without capacity releasing is 
capricious. 

The Commission clarihes that it 
intended only that rates for part 157 
transportation may be designed under 
SFV, with any appropriate mitigation. 

The Commission did not mean that a 
pipeline had to charge the same 
reservation rate to both part 157 
transportation customers and part 284 
transportation customers. For example, 
an incremental reservation charge under 
part 157 could be higher than a part 284 
reservation charge, even though both are 
designed under SFV. The application of 
SFV rates to part 157 shippers is 
reasonable without capacity releasing 
because those shippers are entitled to 
mitigation to avoid significant shifts in 
revenue responsibility by customer and 
to the phasing'in of cost shifts of ten 
percent or greater for an historic 


The APGA also includes other mitigation 
measures in its argument that the rata for service 
to small customers should be permanent. 


customer class in connection with the 
application of SFV. 

4. Contract Rates 

Mojave asks for clarification about 
whether it must adopt SFV when it has 
contractually agreed to the use of a rate 
design inconsistent with SFV. It states 
that while its filed rates are designed 
under MFV, its contracts provide for 
rates that put both return on and of 
equity in the usage charge. The 
Indicated Shippers respond that this 
issue is sui generis to Mojave and 
should be ^dressed in its restructuring 
proceeding where they plan to address 
it 163 Commission agrees with the 
Indicated Shippers that this issue (of the 
effect of SFV on ejosUng contracts), 
should be resolved in individual 
restructuring proceedings so that the 
Commission can be informed fully 
about the facts and circumstances 
pertaining to those contracts and the 
positions of all parties. 

The Producer Associations ask the 
Commission to clarify on rehearing that 
the '^pipeline cannot use two-party 
negotiations to defeat the 
procompetitive policies represented by 
the Commission’s adoption of an SFV 
rate design.”*^ They are concerned 
about agreements between shippers and 
pipelines that specify MFV and about 
most favored nations clauses in some 
transportation agreements. The 
Commission reiterates that *’it will 
carefully consider arguments for and 
against deviations from SFV, with the 
advocates against SFV bearing the 
burden of persuasion.” In addition, 
as further stated in Order No. 635-A, 
”[a)t a minimum, opponents of SFV 
must demonstrate that SFV is not 
needed to effectuate the goals of Order 
No. 636.” 

5. Demand Qiarge Credits 

In Order No. 636-A, the Commission 
concluded that the issue of whether 
pipelines should be required to provide 
demand charge credits during service 
interruption or curtailment, to provide 
an incentive to expeditiously restore 
service, should be resolved in 
individual rate proceedings because it 
does not pertain to Order No. 636.'®^ 

AGD argues that the imposition of an 
SFV rate design methodology justifies 
addressing this issue because it 
inseparably links firm service and 
demand charge payments. AGD also 


The Indicated Shippers* motion to file an 
answer out-of-time to Mojave’s request for 
clarification and answM- is granted. 

Petition at 5. 

Ordw Na 636-A at p. 30,605. . 

at p. 30,607. 


maintains that, by not allowing this 
issue to be considered in the 
restructuring proceedings, the 
Commissicm may have given pipelines 
unfair bargaining leverage. Last, it 
contends that the Commission has acted 
inconsistently with Its prior treatment of 
this issue in Northern Natural Gas Co., 
where it required the pipeline to give 
curtailed firm customers demand charge 
credits.'®® ConEd similarly argues that 
the Commission should address this 
issue in the restrucUiring proceedings 
because it is linked to SFV. 

The Commission denies rehearing 
because it believes that this issue 
pertains to a demand charge designed 
under any rate design and is not so 
intimately related to SFV or any other 
provision of Order No. 636 as to require 
treatment in a restructuring proceeding. 

6. Impact of Order No. 636 on 
Incremental Rates 

In Order No. 636-A, the Commission 
stated the following about the impact of 
Order No. 636 on vintage pricing: 

Great Lakes Transmission Limited 
Partnership (Great Lakes) requests 
clarification that equal transportation on 
even terms requires the elimination of 
vintage pricing in favor of a uniform, market- 
based rate for comparable trans{)ortation 
services (constrained by the pipeline’s 
highest cost-based tariff rate applicable to 
such services). The Commission will address 
this issue in Great Lakes* own proceedings 
concerned with vintage pricing rather than 
here or in the restructuring proceeding.^®® 

Great Lakes and TransCanada ask 
whether the vintage issue is to be 
explored in Docket No. RP91-143, 
which is to deal with other issues with 
respect to implementing the incremental 
rates mandated for certain of Great 
Lakes' new services,'^® 

The Fuel Managers Association asks 
the Commission to clarify that, during 
the restructuring proceedings, it will 
consider “whether a pipeline’s use of 
incremental facilities would, as a result 
of restructuring, (a) justify rolled-in rate 
treatment for the incremental facilities 
or (b) require other mitigation measures 
in such matters as cost allocation or rate 
design to obtain fair and equitable 
treatment for incrementally-priced 
customers.”'^' 


57 FERC 161.105 a! p. 61,408 (1991). 

Order No. 636-A at p. 30,608. 

Great Lakes Transmission Limited 
Partnership, Opinion No. 367, 57 FERC 161,140 
and. Opinion No, 368, 57 FERC 161,141 (1991). 
reh’g pending of both opinions. The motions of 
Northern, Texas Eastern Transmission Corporation, 
and Natural to answer the requests for clarification 
by Great Lakes and TransCanada are granted. 

Petition at 9. 'They describe as benefiU the 
additional line paric which may aid in the 
providing of no-notice service and the facilitation 
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The Commission agrees that issues 
with respect to the impact of the instant 
rule on so-called ‘‘vintage pricing*' on 
Great Lakes should be addmssed in 
Docket No. RP91-143. This issue is 
currently before the Commission and 
will be considered with the rehearing 
petitions of Opinion Nos. 367 and 368 
is not to be considered in Great 
Lakes* restructuring proceeding.'^^ 
Further, to the extent the Commission 
has not previously acted on other rolled- 
in/incremental issues, they may be 
addressed in the restructuring 
proceedings. 

7 . Processing Rights 

The Producer Associations argue that 
the Commissicn should adopt a generic 
policy applicable to all part 284 
pipelines engaging in gas processing 
and suggests the adoption of proposed 
language dealing with credits and other 
issues related to processing. The 
Commission will not use this 
rulemaking as a vehicle for adopting 
specihc generic language with respect to 
gas processing since the rulemaking was 
not intended or designed to adopt 
generic rules or policies pertaining to 
gas processing except that the 
Commission, generally supports the 
principle that rates for processing 
should be unbundled from other 
services.'^^ Further, the Commission 
has not received comment on the 
proposed language from other parties. 

VI. Pipeline Sales 

In Order No. 636, the Commission 
issued blanket sales certificates to open 
access pipelines authorizing firm and 
interruptible sales for resale at market- 
based rates. On rehearing of Order No. 
636, the Commission mc^ified Order 
No. 636 to reouire pipelines to continue 
to sell gas to their current small sales 
customers at a rate that is cost-based for 
a transitional on^ear period.' 

On rehearing, CNG asks the 
Commission to clarify that pipelines 
may impose take-or-pay obligations, 
minimum bills, one-part demand 
charges, or other reasonable terms to 
compensate the pipeline for acquiring 
the supplies needed to provide sales 
service to small customers. Further, 

CNG asks the Commission to condition 
small customer access to interruptible 
transportation and released capacity on 
the customer's satisfaction of its daily 


increased pipeline capacity due to expansion. 

*'*Groat Lakes Gas Transmission Limited 
Partnership. 57 FERC161.140 and 161,141 (1991). 

Order Na 636-A at p. 30,609 ("[Tlhe 
Commission repeats its strong preference for fully 
unbundled services"). 

Order No. 636-A at p. 30,600. 


level of gas purchases from the pipeline. 
CNG asserts that small customers will 
have many options to secure supplies 
and that pipelines should not be 
compelled to secure supplies for one 
year without the small customers 
incurring some reciprocal obligation to 
purchase gas from the pipeline, or, at a 
minimum, compensate the pipeline for 
standing ready to serve. CNG notes that 
the Commission recognized the need for 
mutuality when it addressed small 
customers' transportation rates and 
conditioned small customers’ access to 
released capacity and to interruptible 
transportation on a small customer's 
exhaustion of its daily levels of firm 
service entitlement for the day, and that 
the Commission should treat small 
customer sales similarly. 

The Commission will not impose any 
minimum take requirements on the 
small customers and will not condition 
their access to released capacity or 
interruptible transportation on 
exhaustion of daily purchase 
requirements. The purpose of providing 
a transition period for small volume 
customers is to provide those customers 
%vith an opportimity to adjust to 
purchasing at negotiated prices and to 
gain experience in dealing with other 
suppliers. Requiring the small customer 
to meet minimum purchase 
requirements would defeat the purpose 
of this provision. 

The transitional sales rate should not 
impose a significant burden on the 
pipelines. The provision is temporary 
and will be in effect for only a brief, 
one-year period. Moreover, by 
definition, the customers pui^asing 
under this rate will be taking small 
volumes and the supply impact on the 
pipeline should be negligible. If a 
pipeline believes that the supply impact 
on its system will be substantial, it may 
address this issue in its restructuring 
proceeding. 

For these same reasons, the 
Commission will not authorize the 
pipelines to reinstitute a minimum bill 
for small customers for the transition 
period. The pipelines have no minimum 
bill today and the transition period 
merely maintains the status quo for 
small customers. 

The pipelines will be able to recover 
the gas costs associated with providing 
this service, but may not do so through 
minimum take or minimum bill 
requirements. The pipelines should 
address in the restructuring proceedings 
other proposals for cost recovery. 

PGT asKs the Commission to clarify 
that Order No. 636-A does not preclude 
cost-based sales rates for other 
customers as well as small customers. 
PGT notes that in the NOPR, the 


Commission specifically indicated that 
pipelines could choose between cost- 
Dased or market-based rates,'^® but that 
Order No. 636 does not specifically 
address this issue. PGT also refers to the 
statement in Order No. 636-A that the 
Commission expects that pipelines will 
terminate their PGA mechanisms and 
initiate market based pricing of gas in 
order to remain competitive in the sales 
market,'^® but that pipelines are not 
prohibited firom negotiating cost¬ 
tracking systems mth their 
customers.'^^ 

The Commission clarifies that the 
blanket certificates authorize the 
pipelines to negotiate sales rates with 
their customers, and nothing in the rule 
prohibits the pipelines and customers 
from agreeing to rates that are based 
strictly on costs or, fen* that matter, any 
other basis. However, the Commission 
will not establish specific cost-based 
rates for gas sales for the parties and 
will not design a specific mechanism for 
gas cost recovery. This is a matter for 
negotiation between the parties. Because 
the Commission has decided to allow 
the parties to negotiate gas sales prices, 
the Commission will not engage in the 
same kind of regulatory oversight and 
review that it has used with the PGA 
mechanisms for the review of gas sales 
prices. The Commission intends to 
concentrate its regulatory focus on the 
transportation aspects of the pipeline's 
business. However, as the Commission 
explained in Order No. 636,'^® the 
parties to the restructuring proceedings 
may seek to prove that adequate 
divertible supplies of gas do not exist 
with respect to a particular pipeline 
and, if the parties sustain the burden of 
proof on this issue, the Commission will 
engage in more active regulation of that 
pipeline's sales. 

Vn. Pipeline Service Obligation (After 
Restructuring) 

In Order No. 636-A, the Commission 
modified Order No. 636 to provide that 
in exercising the right of first refusal to 
retain capacity, the long-term firm 
transportation customer must match the 
price offered by a competing bidder, up 
to the maximum just and reasonable 
rate, and the longest contract term, up 
to a maximum period of 20 years. The 
requests for rehearing object to the 


!V FERC Stats k Regs 132,480 at pp. 32,550- 
32,560 (1991). 

Order No. 63&-A at p. 30,651. 

at 30,651 n.473. 

Order No. 636 at p. 30,441. 

^'"Requests for rehearing on this portion of the 
rule were filed by AGA, AGO, CooEd, Interstate 
Power, UtiliCorp Divisions, Northern Stales, 

Peoples Gas, PSEAG, UGl, UDC, Washington Gas, 

Continued 
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Commission's detennination that 
capping the bidding at 20 years is an 
appropriate balance of the pipeline's 
need for stability and the customer's 
need for flexibility. In addition, UDC 
and UGl Utilities argue that the 
Commission should exempt from 
pregranted abandonment all firm 
shippers with contractual waivers of 
pre-granted abandonment. LILCO and 
APGA ask the Commission to require 
pipelines to accept the highest bid for 
capacity, even if the bid is below the 
maximum rate. 

A. Length of Contract Term 

The parlies argue that the 20-year cap 
on the bidding adopted by the 
Commission does not reflect the 
comments of the parties, does not 
remedy their concerns, does not address 
pertinent facts raised by the parties, is 
not suppcHled by record evidence, and, 
therefore, is arbitrary, capricious, and 
not reasoned decisionmaJdng. These 
parties note that the majority of 
commenters asked for a cap on the 
bidding at a term of five years, others 
asked tor a cap of three to ten years, but 
no one suggested the 20-year cap 
adopted by the Commission. In 
addition, &ey assert that the 
Commission has not addressed their 
concern that LDCs cannot accurately 
forecast their needs so far into the future 
nor answered their argument that this 
bidding requirement will in fact limit 
competition, contrary to the goals of the 
rule, by denying LD^ the flexibility to 
respond to changing market 
conditions.'®® 

Further, the parties state the 
Commission has failed to respond to the 
contention that this bidding 
requirement tips the balance in favor of 
unregulated producers and marketers 
and will encourage speculation in 
pipeline capacity. Cc^olidated 
Minerals argues that under the rule, 
large shippers will reserve space on 
constraint pipelines to repackage it, 
and thus will determine who will have 
access to the pipeline. 

In addition. State Commissions argue 
that the Commission failed to explain 
why long-term needs should have 
priority over short-term needs, and 
Interstate Power aigues that the 
Commission failed to address its 
concern that these long-term contracts 
will not withstand state prudence 
reviews. People's Gas and UGI argue 


State Commissions. NJBRC. Industrial Groups and 
Consolidated Mineials. 

State Commissiooa note that the Department 
of Energy has recaotly sought oommants on the 
effect of long term oontrects oo competition for 
natural gat. Notice of Inquiry, 57 FK 58182 (August 
21,1902). 


that this provision, coupled with the 
SFV rate design, will give pipelines no 
incentive to maintain or improve 
service. 

AGD and Interstate Power assert that 
there is no record evidence to support 
the Commission's rationale that 20 years 
has been the traditional length of service 
contracts in the industry. Further, ^ 
several parties assert that the examples 
given by the Commission of such long¬ 
term contracts'®' are not representative 
of industry practice because these 
contracts support construction, and new 
projects generally require long-term 
agreements to support hnancing 
arrangements. 

The Commission denies rehearing on 
this issue. The parties have 
misunderstood the purpose of the 
bidding cap and how the Commission 
expects the cap to function. Various 
parties have suggested that the 
(Commission cap the bidding at one to 
ten years because they believe that to be 
an appropriate contract length for them 
in the current environment. The 
(Commission, however, will not select 
the contract term for the parties. The 
purpose of the rule is to permit the 
market to determine contract terms, 
including duration. Therefore, the 
(Commission capped the bidding at what 
it believes to be a reasonable outer 
boundary which still permits flexibility. 
The (Commission is not requiring 20- 
year contracts and does not expect 20- 
year contracts to become the norm. 
Rather, the Commission capped the 
bidding at the outer, reasonable edge in 
order to give the market maximum 
flexibility to woik within reasonable 
bounds. A firm shipper will have to 
commit to a 20-y8ar contract only if a 
competing bidder values the service 
sufficiently to bid the maximum period. 

Indeed, it is inconsistent that some 
petitioners argue that the 20-year 
contract cap is too long while at the. 
same time they express concern about 
security of supply in obtaining long^ 
term capacity. There is, of course, 
always a risk and an element of 
uncertainty in any forecast of future 
needs. LD^ are not unique among gas 
users in this regard. The Commission 
does not believe that LDC^ are at a 
disadvantage with respect to other gas 
users in pr^icting future needs when 
exercising the right of first refusal. It is 
the Ckimmission's judgement, based on 
industry practice, and in view of the 
types of contracts dted in Order No. 


The Commission cited Pacific Gas 
Transmission. 56 FERC i 61.192 (1991) and 
Iroquois Gas Transmission System, 53 FERC 
161,194 (1990). reh‘ggranted in port and denied in 
paiit 54 FERC 1 61,103 (1991) as examples of 20> 
year contracts. Order No. 638-*A at p. 30,631 n.437. 


636-A,'®^ that 20 years is a reasonable 
accommodation between the interests of 
stability and flexibility and provides a 
workable htunework for market 
determinations. It is the Ckimmission's 
judgement as well that the 20-year cap 
is a reasonable balance between 
ensuring that capacity is allocated to 
shippers that most vdue it and the 
LDC's need to maintain security of 
supply throu^ capacity entitlements, 
However, if edl the parties to a pipeline's 
restructuring proceeding agree to a 
different nummr of years for the 
contract cap, then the (Commission will 
allow it. 

UtiliCorp Divisions argue that the 
Commission does not give adequate 
weight to the presumption in favor of 
continued service or to the danger that 
the pipelines will use monopoly power 
to extract non-price concessions from 
the LIXCs. Therefore, it concludes, the 
Commission has failed to adequately 
address the basis of the remand in AGA 
n, that the (Commission has not 
explained how pregranted abandonment 
trumps another precept of regulation, 
i.e., the protection of consumers against 
monopoly power through the refusal of 
service at the end of the contract period. 
Industrial Groups argue that there may 
be instances where continued service 
for a short term is in the public interest, 
but the procedure adopt^ here does not 
aH^ord parties the opportimity to explain 
the relevant circumstances. 

As the (Commission has explained, the 
right of first refusal procedure affords 
protection to the existing customer 
against any exercise of monopoly 
power,'®^ The existing customer can 
always continue to receive service if it 
matches a competing bid. If there is no 
competing bid, the existing customer 
can cdways continue to receive service 
for any period it chooses by agreeing to 
pay the maximum rate. It is not contrary 
to the public interest to require 
customers to. match the longest term bid 
to continue to receive service— 
especially where there is a reasonable 
cap on what constitutes the longest term 
bid. As the Commission explained in 
Order No. 636-A, long-term contracts 
generally benefit the system as a whole 
because they provide stabihty and 
benefits to all customers,'®^ and section 
7 of the NGA does not require the 
Commission to examine the particular 
circumstances of each case.'®® The right 
of first refiisal procedure guarantees that 


Order Na 63e-A at 30,631 n.437. 

'"Order No. 638-A at p. 30.631. 

'"Order No. 636-A at p. 30330. 

Mobile Exphratitm and Production Southeast. 
Inc. V, United Distribution Companies, 111 S. Ct 
615 (1991). 
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existing customers may have continued 
service, while allowing market forces to 
play a ^gnificant role in determining 
the contract price and term. 

B. Contractual Waiver of Pregranted 
Abandonment 

In Order No. 636, the Commission 
stated that the pregranted abandonment 
provisions would not anply to 
conversions that took place during the 
period that the stay of pregranted 
abandonment under Order No. SOO-J 
was in effect.'®* In Order No. 636-A, the 
Conunission clarified that it would not 
expand the exemption from the 
pregranted abandonment provisions 
beyond those conversions that took 
place during the time the Order No. 

506-1 stay was in effect and stated that 
specific contracts that contain a waiver 
of the right to pregranted abandonment 
should ^ examined in the restructuring 
proceedings and not in this generic 
proceeding 

On rehearing, AGO and UDC argue 
that the Commission erred in deferring 
the examination of specific contractu^ 
waivers of pregranted abandonment to 
the restructuring proceedings. These 
parties argue that they won this 
protection through difficult negotiations 
and should not ha required to fight this 
battle again during restructuring. UGI 
argues diat the volimtary waiver of 
pregranted abandonment completely 
eliminates the legal and theoretical basis 
for requiring that capacity subject to 
these contracts go through the right of 
first refusal process in order to avoid 
pregranted abandonment. The parties 
ask the Commission to affirm, 
generically, that existing rights to 
waiver of pregranted ab^donment will 
remain unmodified. 

As the Commission explained in 
Order No. 636-A, the exemption from 
pregranted abandonment for 
conversions that took place during the 
Order No. 500-J stay is based on the 
Commission's dedsicn in that 
proceeding and the resulting 
expectations of the parties.'®^ It is 
appropriate, therefore, to clarify in this 
preceding that those conversions will 
not be subject to pregranted 
abandonment. Further, as a general 
latter, the parties may resolve issues in 
Commission proceedings by contractual 
agreements or settlements, and the 
Commission generally favors the 
resolution of issues by settlement. 

However, the Commission will not rule 
on me viability of any current 
rettlements or contractual agreements in 
whole or in pari, on a generic basis. The 

'••Ordef No. 636 at p. 3<V452. 

’“'Ordw Na 63e~A at 30336. 


relationship between the provisions of 
existing settlements or agreements and 
the provisions of this rule will have to 
be examined on a case^by-case basis. 
This rule is not intended to affect 
existing valid waivers of pregranted 
abandonment, but the Commission will 
not rule on any specific waiver 
provisions here. 

C. Bids Below the Maximum Rate 

In Order No. 636-A, the Commission 
clarified that pipelines are not required 
to discount transportation rates under 
the rule and that if a lower bid is not 
acceptable to the pipeline, then the 
shipper is entitlea to continued service 
at a rate between the minimum and the 
maximum negotiated by the shipper and 
the pipeline.'®® ULCO. APGA, and 
Meridian ask the Commission to require 
pipelines to accept the highest bid (or 
capacity made available as the result of 
the bidding process at the termination of 
the contract. ULCO states that if 
pipelines are not required to accept 
offers at less than the maximum rate, 
then they will be able to refuse offers for 
discounted service and seek recovery of 
the costs associated with the unwanted 
capacity fi*om their remaining customers 
through a section 4 filing. To prevent 
unnecessary cost shifts, ULCO argues, 
the Commission should grant rehearing 
and require pipelines to accept bids at 
less than the maximum rate where there 
are no other offers for capacity, or forbid 
pipelines from recovering the cost of 
unwanted capacity from other shippers. 

APCA and Meridian argue that imless 
pipelines are required to accept the 
highest bid, the maiket will not, in fact, 
determine the rate. APGA asserts that 
captive LEKDs will have little leverage to 
negotiate if pipelines can reject a rate 
below the maximum. Meridian asserts 
that while the procedure set forth in 
Order No. 636—A may work on capacity- 
constrained pipelines, it will not work 
on pipelines where capacity is not fully 
utilized. Moreover, Meridian argues, 
since the bid that Is received reflects the 
market value of the capacity, that is the 
rate and term that should be matched by 
the existing shipper. Meridian asks the 
Commission to clarify that where a 
pipeline refuses to accept a bid below 
the maximum rate, the pipeline, and not 
the customers, is at risk for any 
shortfall. 

The Commission will not require 
pipelines to discount transportation 
rates. However, if a pipeline fails to 
attempt to maximize tm^ughput, there 
is no guarantee that it will be able to 
recover all the cost of its underutilized 
capacity from its firm customers when 


’“Order No. 636-A at p. 30329. 


it files its next rate case.'®® Evidence 
that a pipeline refused to accept the 
highest valued bid for capacity below 
the maximum rate will be given 
significant weight during its next rate 
case. 

Meridian believes that the rule does 
not require the pipeline to reveal that a 
below maximum bid, or no bid at all, 
was offered for the capacity and asks the 
Commission to clarify that pipelines 
must post the highest bid actually 
received (or the fact that no bid was 
received). The rule does not explicitly 
require pipelines to post competing bids 
on the bulletin board. However, it was 
the Conunission's intent that the 
existing shipper have notice of the terms 
of all competing bids. The Commission 
clarifies that the pipeline must inform 
the existing shipper of the maximum 
bid received or the fact that no bids 
were received on the EBB. Moreover, 
the pipelines are required to publish in 
their tariffs the criteria they will use to 
determine the ‘‘best bid." 

Meridian also asks the Commission to 
clarify that the previously effective rate 
should remain in effect during the 
period the pipeline and the customers 
are negotiating the terms for continued 
service. The Commission will grant the 
clarification. 

VUI. Transition and Implementation in 
the Restructuring Proceedings 

A. Capacity Adjustments During 
Restructuring 

Under § 284.14(e) of the 
Commission's regulations, firm shippers 
(including currently bimdled sales 
customers) must ^ve notice to the 
pipeline during the restructuring 
proceeding whether they wish to retain, 
reduce, or terminate their contractual 
rights to firm transportation service. The 
pipeline is authorized to abandon firm 
transpmrtaticn service to the existing 
shipper if another creditworthy shipper 
offers to pay for the capacity an existing 
shipper wants to release, or offers to pay 
a hi^er rate (up to the maximum rate) 
than the existing shipper is willing to 
match, or the pipeline consents to the 
abandonment even though no other 
shipper makes an offer for it Several 
parlies reiterate concerns with issues 
already addressed in Order No. 636-A 
or request clarification of certain issues. 
The Commission will deny the requests 
for rehearing but clarify certain issues as 
discussed below. 


’“See Orde? No. 436, Reaiiliition of Gee Pfpeiinefl 
After Partial Wellbeed Decontrol, FERC StaU. a 
Stats. Regulations Preemblee 1982-196S 13036S at 
p. 31,523. 
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1. Unilateral Right to Reduce or 
Terminate CD 

Meridian asks that existing capacity 
holders be given a unilateral right to 
reduce or terminate their contract 
demand (CD) during the restructuring 
proceedings. Meridian argues that, 
facing the prospect of an SFV rate 
design, shippers should be given the 
choice to r^uce their contract demands 
or terminate their service agreements, 
thereby returning capacity to the pool 
and making it available for assignment 
to others willing to assume the costs and 
risks associated with SFV-based rates. 
Meridian asserts that, under 
§ 284.14(e)(2) of the regulations, a firm 
customer paying the maximum rate is 
effectively trapped on pipelines where 
there is insufficient demand for capacity 
to be relinquished. Meridian recognizes 
that the pipeline might have to increase 
the demand charges of the customers 
with continued interest in firm service 
in order to afford relief to those who 
reduce or terminate their capacity 
reservations. 

Cincinnati Gas contends that Order 
No. 636-A should be revised to impose 
an obligation on pipelines, in cases 
where ffiere are no bidders for particular 
capacity during the restructuring 
process, to enter into good faith 
negotiations with the current capacity 
holder for the purpose of agreeing to a 
rate reflective of the capacity's actual 
worth. If such negotiations do not result 
in an agreement on an acceptable rate, 
Cincinnati Gas argues that shippers 
should be allowed to release the 
capacity, and that any costs associated 
with such releases should be treated as 
standard costs. 

The Commission has already 
considered and rejected proposals like 
Meridian’s and Cincinnati Gas* in Order 
No. 636~A.'®® In order to afford 
unilateral relief to firm customers that 
want to reduce or terminate their 
capacity reservations, or reduce their 
rates for capacity during restructuring, 
before their contractual obligations for 
the capacity have expired, the costs 
allocated to rates for the capacity in 
question would have to be absorbed by 
the pipeline or reallocated to other firm 
customers who may have no current 
need for the capacity. The parties are, of 
course, free to negotiate capacity 
allocation matters during the 
restructuring proceedings. 

2. Expiration of Bundled Sales Contracts 
During Restructuring 

UtiliCorp Divisions asks a question 
arising from the restructuring 


Order No. 63a-A at p. 30.637-39. 


proceeding of Williams Natural Gas 
(Dompany, where it indicates that certain 
sales customers have executed contracts 
that expire when superseded by another 
contract, or November 1,1993, at the 
latest. UtiliCorp Divisions ask whether a 
current firm capacity holder with a 
contract that terminates on or prior to 
the date of restructuring, i,e„ the 
effective date of the pipeline’s tarifls to 
comply with Order No. 636, may retain 
capacity following restructuring by 
agreeing to pay the pipeline’s maximum 
rates and freely select the term for the 
first post*restructuring contract, or must 
also match the duration of a contract bid 
by potential new customers for that 
capacity. UtiliCorp Divisions argue that 
historic customers should be permitted 
to elect any term for their first post¬ 
restructuring contract as long as they are 
willing to pay the maximum rate. It 
reads Order No. 636-A to permit that 
result, and to defer tlie application of 
the right of first refusal procedures until 
after the term of the first contract. 
UtiliCorp Division also ask a subsidiary 
question: if the existing capacity holders 
whose sales contracts expire on or 
before November 1,1993, have to match 
the length of terms offered by competing 
bidders, do they have to offer to enter 
into contracts for a term of 15 years, as 
Williams requires, or may they simply 
agree to match the length of term offered 
by competing bidders? 

The Commission will not address the 
specific facts and circumstances in the 
Williams restructuring proceeding in 
this generic order. However, UtiliCorp 
Divisions* rehearing request indicates a 
general area of confusion which needs 
clarification. 

Questions have arisen about the 
applicable policies when long-term 
bundled sales contracts expire after the 
effective date of Order No. 636, but 
before the effective date of a pipeline’s 
blanket sales certificate under § 284.284, 
when the pipeline’s bundled sales 
service is converted to unbundled sales 
and transportation services. The 
pipeline must continue to provide 
service under the service ooligation of 
its existing certificate until its § 284.284 
blanket certificate becomes effective. 

The pipeline and the sales customer 
may enter into a relatively short-term 
contract, intended to apply until the 
effective date of the pipeline’s blanket 
sales certificate under § 284.284. If the 
pipeline and the sales customer enter 
into a contract for bundled sales service 
that extends beyond the date that the 
pipeline implements unbundled service, 
the contract will be converted into an 
unbundled sales and unbundled 
transportation contract on the effective 
date of the pipeline’s § 284.284 blanket 


certificate. The question arises whether 
the sales customer whose contract 
lapses during the restructuring process, 
and which is not renewed, has a right 
of filrst refusal to retain its firm 
transportation capacity upon the 
effective date of the pipeline’s 5 284.284 
certificate, and whether a customer with 
a short-term interim sales contract has a 
right of first refusal to retain its capacity 
upon expiration of its short-term 
contract on or after the effective date of 
the pipeline’s § 284.284 certificate. 

In ANR Pipeline Company,'®' the 
Commission decided to treat short-term 
(less than one year) interim, bundled 
sales contracts as long-term contracts for 
purposes of affording the bundled sales 
customers the right of first refusal to 
avoid automatic abandonment of their 
firm transportation capacity—even if the 
contracts in fact expire in less than one 
year. The Commission will apply the 
same treatment given to short-term 
contracts in ANR to other pipelines 
undergoing restructuring whose long¬ 
term sales contracts expire during the 
restructuring process. A customer 
whose long-term bundled sales contract 
(one year or more) expires after May 18, 
1992, but before the effective date of a 
pipeline’s § 284.284 certificate, is 
entitled to retain its firm capacity by 
exercising a right of first re&sal, as 
described in section 284.221(d) of the 
Commission’s regulations, in 
connection with implementation of the 
pipeline's § 284.284 certificate. The 
customer is entitled to exercise its right 
of first refusal to avoid abandonment of 
service whether or not it executes an 
interim contract, or upon expiration of 
any interim contract, whether the 
interim contract is for more or less than 
one year. 

In exercising this right of first refusal 
in connection with implementation of 
the pipeline’s § 284.284 certificate, a 
customer is entitled to retain its firm 
capacity by matching the price offered 
by a competing bidder, up to the 
maximum rate,'®* and the duration of 
the term bid, up to a maximum of 20 
years. The pipeline may not require a 
customer exercising its right of first 
refusal to contract for some term of 
longer duration than a term offered by 
a competing bidder. And, as the 
Commission said in Order No. 636, if 


60 FERC 161,319 (1992). 

’«*The pipeline may choose not to accept any bid 
at less than the maximum, in which event the 
existing customer %viil have to pay the maximum 
rate to retain its capacity. See Order No. 636-A at 
p. 30,629. However, as ^scussed above, if the 
pipeline refuses to accept a bid at less than li*® 
m^mum rate, and the capacity goes unsubscnbed, 
then this will be given significant weight in the 
pipeline's next rate case. 
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there are do competing bidders, the 
existing customer is entitled to continue 
service for whatever term it chooses,*®^ 

3. Liability of Existing Shipper for 
Reallocate Capacity 

Barclays seeks clarification that if 
capacity is reallocated during 
restructuring, and a new shipper's 
contract is for a shorter term than the 
existing shipper's term, the existing 
shipper will remain liable for the 
remainder of the term of the original 
contract. Barclays argues that if a holder 
cf long-term firm capacity seeks to 
relinquish that capacity to another 
bidder during the restructuring 
proceeding, me pipeline, in addition to 
applying its creditworthiness standards, 
should remain protected not only from 
a shortfall in price but also from a 
shortfall in contract duration. 

The Commission will grant this 
clarification. In Order No. 636-A, the 
Commission stated that when another 
creditworthy shipper offers to pay a rate 
that is equal to or greater than the 
existing capacity holder's rate for a part 
of the capacity die existing holder seeks 
to relinquish, a pipeline would be 
reouired to release the existing capacity 
holder from its contractual obligation 
for the part sought by the other 
shipper.'®^ By extension, an existing 
capacity holder remains liable under the 
original contract for any part of a term 
remaining under the original contract 
when the contract of the shipper to 
whom capacity is relinquished expires. 

4. Discounted Transportation Rates 

CIG argues that the Commission erred 
in permitting an existing shipper with a 
contractually guaranteed transportation 
discount to retain the capacity in the 
rostructuring proceeding by matching 
bids only up to the contractual rate, 
rather than the maximum rate. 

According to QG. this policy 
undermines the allocative efficiency of 
capacity reallocation during 
restructuring. At the very least, QG 
contends, an existing shipper with a 
discount that will not match higher bids 
for the capacity should not be entitled 
to the serrice enhancements provided 
for firm service under Order No. 636. 

The allocative efficiency of capacity 
reallocation during restructuring is 
subordinate to the contractual rights of 
existing capacity holders. If a shipper 
contracted for long-term transportation 
^pacity at a guaranteed discount, and 
has a contract that establishes its 
contractual right to receive that 
discount, the shipper is entitled to the 


*”Ordef No. 636 at p. 30,449. 
’••Order Na e36-A at p. 30,639. 


benefits of its bargain under the 
contract, even if unforeseen 
circumstances render that service more 
valuable than it was when the bargain 
was made. This result is merely the 
obverse of the continuing liability of a 
shipper that agreed to pay the m^mum 
rate under its contract, even though 
unforeseen drcumstances result in the 
shipper's rates unexpectedly increasing, 
or the shipper's need for the service 
imexpectedly decreasing. 

5. Cirect Feed Situations 

UGI describes a contract for purchase 
of gas from Columbia under w^ch 
delivery is made to UGI from Texas 
Eastern, a pipeline upstream of 
Columbia, a situation UGI characterizes 
as a “direct feed." UGI requests the 
Commission to clarify that if Columbia 
assigns its capacity on Texas Eastern to 
UGI, UGI will be entitled to a reduction 
in firm entitlements from Columbia, 
without exit fees or transition cost 
allocation, following the assignment of 
“direct feed" upstream capacity. 
Otherwise, UGI asserts that it will be 
liable for demand charges and transition 
cost charges to both Texas Eastern and 
Columbia for the same firm capacity. 

' The Commission will not attempt to 
resolve this case-specific issue arising 
from what appears to be an anomalous 
situation in this generic proceeding. The 
issue should be presented in Columbia's 
restructuring proceeding. 

B. Transition Costs 

1. Allocation of Gas Supply 
Realignment Costs to Interruptible 
Transportation 

In Order 636-A, the Commission 
required pipelines to recover 10 percent 
of their gas supply realignment (GSR) 
costs through their rates for 
interruptible transportation (IT) under 
their Part 264 blanket certificates. Many 
of the requests for rehearing of Order 
No. 636—A take issue with this 
requirement. Various parties oppose the 
allocation of GSR costs to interruptible 
transportation customers and propose 
that such costs be recovered from firm 
transportation (FT) released under the 
pipeline's capacity release program, or 
released firm transportation subject to a 
right of recall, as well as interruptible 
transportation. Some parties advocate 
that the 10 percent of GSR costs 
allocable to interruptible transportation 
should be recoverable from firm 
transportation if the pipeline does not 
provide interruptible transportation 
service, or if the volumes of 
interruptible transportation service it 
provides are insufficient to bear the 10 
percent allocation. Other parties 


propose that a higher percentage of GSR 
costs should be recoverable from 
interruptible transportation service, or 
that all GSR costs should be recoverable 
through a volumetric surcharge on all 
throu^put. 

a. Arguments against the allocation to 
IT. The American Paper Institute asserts 
that GSR costs should not be allocated 
to interruptible transportation 
customers, or at least, not to the extent 
that interruptible transportation 
customers pay higher GSR costs per unit 
than firm transportation customers. GSR 
costs should not be allocated to Part 284 
interruptible transportation customers, 
the Paper Instilute argues, because 
interruptible transportation customers 
will not benefit from Order No. 636, 
they have not and will not cause GSR 
costs, and achieving the transition 
required by Order No. 636 through 
subsidization by interruptible customers 
is not in the public interest. It is not 
appropriate, according to the Paper 
Institute, to view opportunities for 
interruptible transportation customers 
to obtain firm service through the 
ca])acity release program as a basis for 
chaiiging GSR costs to interruptible 
transportation customers. Furthermore, 
the unbundling requirements of Order 
No. 636 do not benefit intemiptible 
transportation customers, and pipelines 
in many restructuring proceedings are 
attempting to reduce the scheduling and 
balancing flexibility available to 
traditional transportation services, 
including interruptible transportation 
service. 

The Paper Institute also notes that if 
the amount of interruptible 
transportation throughput is sufficiently 
low, it is conceivable that interruptible 
transportation customers could pay 
more, on a per unit basis, than do firm 
customers, and advocates that the 
Commission should at least adopt a 
mechanism which avoids that result. 

Industrial Groups argue that the 
Commission's decision to allocate 10 
percent of the GSR costs to intemiptible 
transportation services is arbitrary and 
capricious, and that the rate impact of 
spreading GSR costs to a shrining class 
of interruptible transportation 
customers is significant, and far out of 
proportion to any imaginable benefit to 
interruptible transportation shippers 
from the restructuring rule.'®* bidustrial 
Groups argue that the Commission erred 
in Order No. 635-A by a]lc»cating GSR 


’“They argoe that the Texas Eastern filing of 
nearly $.28 per dekatherm for the GSR char^ on 
interruptible transportation, which more than 
doubles the cost of various production and market 
area hauls, illustrates that Commission cannot 
arbitrarily assign a predetermined percentage of 
coats to interruptible transportation 
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costs to interruptible transportation and 
non-converting firm transportation 
customers without a showing that 
interruptible transportation and non¬ 
converting firm shippers have 
contributed in any way to the 
incurrence of such costs, or that the 
ordered level of allocation produces just 
and reasonable rates. They also assert 
that sales contracts, and any costs that 
might be incurred to modify them, are 
unrelated to any service provided by 
pipelines for transportation customers 
who have never b^n pipeline sales 
customers, or who converted to 
transportation before the issuance of 
Order No. 636. 

Industrial Groups assert that 
interruptible transportation customers 
are provided no additional rights or 
services under the restructuring rule, 
and that because GSR costs are sales- 
reiated, they are not affected by the 
amount of interruptible transportation 
service a pipeline provides. They argue 
that the initiatives adopted in Order No. 
636, such as unbundling, flexible 
receipt and delivery points, and creation 
of a uniform national capacity release 
program, will enhance the ability of firm 
shippers to use their reserved capacity 
more efficiently, but diminish the 
quality and reliability of interruptible 
transportation service by reducing the 
amount of pipeline capacity available 
for interruptible transportation service. 
In fact, they argue, these measures may 
lead to complete displacement of 
interruptible transportation service. 
Industrial Groups also argue that the 
Commission's cost-spreaffing rationale 
is inconsistent with its decision to 
exempt NGA section 7 shippers and 
pipelines themselves fi*om faring 
transition costs.'®^ 

In the Commission's judgment, 
applying the principle of cost causation 
is more important when allocating costs 
and designing rates for the long term, 
and deviations from that principle may 
be justified for short term rates. The 
issue the Commission faces in this 
proceeding is how to provide for an 


'^Ges Consumers also argue that customers who 
pursued the Commission's policies under Order No. 
436 and converted to transportation-only will not 
benefit Crom Order Nos. 636 and 636-A, and should 
therefore not bear the transition costs of 
restructuring, because they have already paid the 
transition costs jf converting to transportation 
under Order No. 436. The rationale for allocating 
transition costs to 6nn transportation customers 
receiving service under Part 284 certificates, 
regardless of whether they are discontinuing 
purchases of gas from the pipeline, has been fully 
explained in Order Na 636>A, and vdll not be 
repeated in this order. See Order No. 636-A at p. 
30,6Sa 

Arcadian also contends that there is no 
justification for treating IT shippers differently than 
section 7(c) shippers. 


equitable means of allowing recovery of 
the costs of the transition to a 
restructured pipeline industry and a 
more competitive natural gas market. 
The Commission recognizes that 
interruptible transportation service as 
such did not give rise to the GSR costs 
at issue here. Furthermore, interruptible 
transportation as such may not be 
enhanced or improved by the 
requirements of restructuring. However, 
customers that have historicdly used 
interruptible transportation, and may 
continue to use it on a restructured 
pipeline, have access to the enhanced 
firm services. More importantly, they 
will benefit significantly frt)m access to 
the more competitive gas market that 
will be available as a result of 
restructuring. The Commission intends 
to spread the costs of transition over a 
broad base of customers that have access 
to these benefits,'®® Shippers on a 
restructured pipeline should not be able 
to completely avoid a fair share of the 
GSR transition costs by limiting their 
usage of the services available under the 
pipeline's Part 284 blanket certificate to 
interruptible transportation service. 

Producer Associations contend that 
the Commission erred by requiring that 
10 percent of the GSR costs must be 
recovered through a usage surcharge on 
interruptible transportation because of 
the adverse effect of such charges on the 
net-back price of gas at the wellhead. 
Blue Flame also alleges that recovery of 
10 percent of the GSR costs from 
interruptible transportation penalizes 
small and medium sized producers 
because of the net-back effect on spot 
prices, 

Arkla states that the Commission 
apparently recognized cost causation 
principles in deciding not to allocate 
GSR costs to individually certificated 
section 7(c) transportation agreements, 
hut failed to consider these principles in 
allocating GSR costs to Part 284 
interruptible transportation customers. 

The Ck)mmission recognizes that 
allocation of a small portion of a 
pipeline's GSR costs to interruptible 
transportation service may have some 
adverse impact on producer prices, at 
least for some transactions for a short 
term, but the public interest in a more 
equitable spreading of such costs to a 
broad base of pipelines' customers 
outweighs the possible short-term 
impacts on producers. The restructuring 
requirements of Order No. 636 are 
applicable to service under a pipeline's 
Part 284 blanket certificate. They do not 


For the same reason, the Commission will 
deny LlLCO's request that future open-access, 
transportation customers, that obtain service after 
restructuring is completed, should not be subject to 
transition costs. 


pertain to transportation service under 
individual section 7(c) certificates. Part 
157 shippers therefore do not get either 
the benefits or the burdens of Order No 
636. 

b. Recovery of GSR costs not 
recoverable from IT. Several petitioners 
contend that the Commission should 
permit alternative mechanisms for 
recovery of the 10 percent of GSR costs 
allocated to interruptible transportation, 
such as applying an equivalent 
surcharge to released firm capacity, 
either capacity subject to recall or all 
released capacity.'®® These petitioners 
assert that, with the implementation of 
capacity release, they will be unable to 
recover the GSR costs assigned to 
interruptible transportation, because 
competition from released capacity will 
significantly reduce interruptible 
throughput, and the imposition of a 
surcharge on interruptible 
transportation will further reduce 
interruptible sales by making the rates 
for interruptible service uncompetitive 
with the rates for released capacity. 
They maintain that released capacity is 
the equivalent of interruptible capacity 
and should therefore bear the same 
re^onsibilify for GSR costs. 

The Conmiission does not agree that 
the implementation of capacity release 
programs will necessarily result in the 
elimination of interruptible 
transportation service or in the 
pipeline's inability to recover GSR costs 
assigned to such service. Nor will the 
allocation of GSR costs necessarily make 
interruptible transportation 
uncompetitive with released firm 
capacity or reduce interruptible 
throughput If the market for 
interruptible transportation is 
competitive, as petitioners assume, 
pipelines will price to reflect 
competitive forces in the market, not 
costs. By pricing interruptible 
transportation competitively, the 
pipelines should be able to continue to 
sell the service. The Commission is not 
requiring pipelines to allocate such a 
hi^ level of GSR costs to interruptible 
transportation service so that rates 
which recover such costs will render the 
service unmarketable. 

Natural requests clarification that the 
Commission will allow the pipelines to 
develop mechanisms to adequately deal 
with any underrecovery of costs 
allocated to interruptible transportation. 
Natural asserts that the allocation of 
transition costs to interruptible 
transportation service will undermine 
the Commission's principle of 1(X) 


'•^ANR (recallable releases); QG (recallable 
releases); Southern (all releases); Tenneco (all 
releases). 
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percent recovery of transition costs 
unless the Commission clarifies that 
pipelines are to be afforded flexibility to 
develop adequate mechanisms to deal 
with any unaerrecovery. According to 
Natural, higher rates for interruptible 
transportation service will render 
increasingly difficult the collection of 
any of Ae costs required by Order No. 
636-A to be allocated to such service. 
Natural urges the Commission to permit 
a wide range of alternative mechanisms 
for recovery of the GSR costs allocated 
to interruptible transportation under 
Order No. 636-A, including 

• Allocation of zero non-gas Exed 
costs to interruptible services, with 
actual dollars collected.by the pipeline 
for these services used first to collect the 
transition costs;. 

• Direct billing (and/or reallocation to 
the demand surcharge or other cost 
recovery mechanism) of any 
underrecovered amounts after a 
predetermined time period; 

• Recovery in a later period (and/or 
under a different mechanism) of costs 
not recovered earlier due to seasonal or 
market factors. 

K N asserts that because interruptible 
transportation is not available on all 
pipelines, and, where it is available, 
actual throughput may be significantly 
less than projected throughput used to 
design rates, the requirement that GSR 
costs be recovered horn interruptible 
transportation customers may mean that 
certain pipelines will not recover 100 
percent of their gas supply realignment 
costs, absent an unconditional true-up 
mechanism applicable to all firm part 
284 transportation customers, which 
provides for recovery of carrying 
charges. LILCO, on the other hand, 
seeks clarification that a true-up 
mechanism for recovery of GSR costs 
allocated to interruptible transportation 
service may not provide for recovery 
from firm transportation service, but 
only fi’om future interruptible service. 

POPCO and PICX: allege that the 
Commission cannot require 10 percent 
of their GSR costs to be recovered from 
interruptible transportation service 
because they have never provided, and 
never expect to provide, interruptible 
transportation service. According to 
POPCO and PIOC, they were both 
certificated as gas supply projects, not 
transportation networks, and both are 
open access'* transporters pursuant to 
Order No. 509, but neither have ever 
i^eived a request for firm or 
interruptible transportation of a 
presently deliverable gas supply. 

POPCO states that if the Commission 
applies its “90-10** rule to POPCO and 
PlOC, both pipelines will be denied an 
opportunity to recover the 10 percent of 


GSR costs allocated to interruptible 
transportation service. 

The effect of capacity releasing on the 
levels and rates for interruptible 
transportation, and the ability to recover 
the assigned GSR costs, will depend on 
many factors, including the extent of 
projected GSR costs, characteristics of 
the pipeline's system, the pipeline’s 
capacity release procedures, the extent 
to which flexible receipt and delivery 
points are available, the rate design used 
for interruptible transportation, and the 
use of seasonal contract entitlements.*®® 
As the Commission stated in Order No. 
636-A, the Commission does not intend 
for the pipelines to have to absorb the 
portion of GSR costs assigned to 
interruptible transportation and 
encourages the pipelines and the parties 
to the restructuring proceedings to be 
creative in fashioning rate mechanisms, 
such as an appropriate true-up 
mechanism, that provide a reasonable 
opportunity for pipelines to recover 
those costs.*®* Furthermore, if a 
pipeline's experience after restructuring 
indicates that it will be unable to 
recover the 10 percent of GSR costs 
allowable to interruptible 
transportation, either because it is 
providing no interruptible 
transportation, or a de minimis level of 
such transportation, the Commission 
will consider proposals in limited 
section 4 rate filings to provide for 
recovery of those unrecoverable 
costs.*®* However, the Commission will 
not accept proposals to assess any of the 
10 percent of GSR costs allocable to 
interruptible transportation solely to 
released firm capacity. Released firm 
capacity already bears the cost of the 
reservation fee surcharge. Thus, 
permitting pipelines to assess the use of 
released firm capacity with an 
additional increment of GSR costs, 
while the pipeline's interruptible 
transportation bears only one such 
assessment, would give an undue 
competitive advantage to the marketing 
of interruptible transportation. 


^For example, as the Commission pointed out 
in Order No. 636-A, under a potential revenue 
crediting approach for interruptible transportation, 
pipelines could retain a portion of the revenue from 
interruptible transportation to recover GSR costs 
allocated to interruptible transportation. Order No. 
63&-A at p. 30,563 n. 164. The use of seasonal 
contract entitlmnents likely would result in 
interruptible transportation being available in the 
off-peak season. 

Order No. 636-A at p. 30,647. 

^This order constitutes such appropriate notice 
under the Natural Gas Act as may be necessary to 
the public, including all current and future 
shippers, that the Commission expects to take 
appropriate steps in the future to ensure that the 
pipelines have an opportunity to recover any 
unrecoverable GSR costs allocated to IT service. 


c. Recovering a higher percentage of 
GSR costs from IT, or all GSR costs 
through a surcharge on all throughput 
Gas Consumers advocate the reduction 
or elimination of transition costs to firm 
transportation customers, particularly 
small customers, and reallocation to 
producers and interruptible customers, 
the primary beneficiaries of the 
restructuring. Gas Consumers argue that 
a portion of all transition costs, not just 
GSR costs, should be allocated to 
interruptible transportation customers, 
and that the allocation should be based 
on the benefit received by allocating 
transition costs on the basis of 
throughput or some other method that 
assigns costs based on benefits rather 
than an arbitrary percentage. 

New Jersey Natural contends that the 
Commission erred by failing to allocate 
50 percent of the GSR costs to 
interruptible transportatibn service, 
commensurate with the benefits 
interruptible customers have received 
from pipeline restructuring. 

Peoples Gas argues that transiticn 
costs should be allocated to 
interruptible transportation (as well as 
all other) customers volumetrically on a 
pro rata basis to reflect more accurately 
their use of pipeline services and the 
improved quality of service that the 
Commission intends for all customers to 
receive in the future. The Conunission's 
decision to require the allocation of only 
10 percent of the GSR costs is improper 
and unreasonable, according to Peoples 
Gas, because end-use customers getting 
their gas delivered through interruptible 
transportation were probably all sales 
customers of pipelines or LDCs when 
the pipeline contracts dving rise to the 
GSR costs were entered into, end 
interruptible transportation customers 
are presently a major customer group on 
the pipeline system, and the most likely 
beneficiaries of the restructuring rules. 

Western Resources argues that 
allocation of GSR costs should have 
been left to individual proceedings. 
According to Western l^sources, 
recovery of 10 percent of the GSR costs 
from interruptible transportation service 
is not enough on Williams* pipeline 
system, and the Commission erred by so 
limiting the recovery of such costs. 

The task of determining fair 
allocations of transition costs is 
ultimately thankless, even though we 
bring all our experience and best 
judgment to be^ on it. The Commission 
has already considered and rejected the 
arguments against any aUocation of GSR 
costs to interruptible transportation 
service. The Commission will also reject 
the requests to require the allocation of 
more GSR costs to interruptible 
transportation service and to allocate 
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such costs on a volumetric basis. As the 
Commission explained in Order No. 
636-A, assessing 10 percent of the 
transition costs to interruptible rates 
will be a short term featiue of the 
pipeline's rates and is a reasonable 
trade*off in light of the rule's long term 
benefits. Thus, a 10 percent 
allocation of GSR costs to interruptible 
transportation customers is a reasonable 
accommodation of the many factors and 
interests at issue here. As the United 
States Supreme Court has stated, 
"[alllocation of costs is not a matter of 
the slide-rule. It involves judgment on a 
myriad of facts. It has no claim to an 
exact science." 

The provisions of Order Nos. 636 and 
636-A on allocation of transition costs 
are not incorporated in the regulations, 
but are policy statements. The 
Commission will review specific 
proposals for recovering transition costs 
with reference to the particular 
circumstances of each pipeline system 
and the degree of support those 
proposals enjoy from the affected 
parties. 

d. Use of a surcharge vs. allocating 
GSR costs to interruptible 
transportation, ULCO states that the 
Commission erred by requiring 
pipelines to allocate 10 percent of their 
GSR costs to interruptible transportation 
service instead of recovering such costs 
through a surcharge on interruptible 
transportation. According to ULCO, 
pipelines will simply reduce the costs 
that they would otnerwise allocate to 
interruptible service by an amount 
sufiicient to offset the allocated GSR 
costs, so that interruptible customers 
will not in feet pay any GSR costs, and 
rates to firm transportation shippers will 
not be any lower. Furthermore, ULCO 
asserts, if olpelines adopt a crediting 
method of accounting for interruptible 
transportation revenues, firm 
transportation customers will be 
deprived of any credit for the GSR costs 
allocated to interruptible service, and 
will thus be paying those costs 
indirectly. 

The Commission will deny ULCO’s 
request for rehearing. Ten percent of a 
pipeline's GSR costs must oe allocated 
to the rates for its interruptible service, 
and may not be recovered through a 
surchai^. Although ULCO makes the 
valid point that the allocation of GSR 
costs to a service with rates determined 


Order Na 6Sa~A at p. 30.S47. 

See ChrigUan Broadcasting Network^ Inc. v. 
Copyright Boyahy Tribunal, 720 F.2d 1295,1304 
(DXl Or. 19S3) (choice of a particular percentage 
allocation not reviewable hr exact precision, knit 
simply for rationality). 

Cohrado Interstate Co. v. FPC, 324 U.S. 5S1. 
589 (1945). 


by competitive forces may not 
necessarily affect the rates they charge, 
the allocation of GSR costs increases the 
maximum rates for mterruptible 
transportation, and service provided at 
the ma3dmum rates will recover more 
costs than service at maximum rates 
without the allocation. Whether GSR 
costs are directly allocated to 
interruptible transportation service or 
recovered by means of a volumetric 
surcharge on interruptible rates would 
not alter the efiect of competition on 
discounted transportation rates. The 
Commission will consider the fairness 
of a pipeline's proposed allocation of 
costs to interruptible and firm service, 
or the fairness of any proposed 
mechanism for crediting revenue from 
interruptible service to firm 
transportation customers, on a case-by- 
case basis. 

e, Truenip mechanisms to ensure 
recovery of GSR costs allocated to 
interruptible transportation service. 
Arcadian states that the Commission 
erred in authorizing true-up 
mechanisms to recover gas supply 
realignment costs allocated to 
interruptible transportation service. 
Arcadian argues that a true-up 
mechanism, which would assure a 
pipeline that any C^R costs not 
recovered throu^ interruptible 
transportation rates in one period would 
be recovered in subsequent periods, 
would create the same problems as 
revenue crediting, by eliminating 
incentives for a pipeline to market 
interruptible services, and conflict with 
the Commission's primary aim of 
improving the competitive structure of 
the natural gas industry. 

As noted above, in Order No. 636-A, 
the Commission stated that it does not 
intend for the pipelines to absorb any 
portion of the GSR costs and encouraged 
the pipelines an4 the parties to the 
restructuring proceedings to be creative 
in fashioning rate mechanisms, such as 
an appropriate true-up mechanism, that 
provide a reasonable opportunity for 
pipelines to recover those costs.^®® 
Putting a pipeline "at risk" of not 
recovering those costs by requiring it to 
assign a certain amount of GSR costs to 
the rate for each unit, on the basis of an 
estimated level of interruptible 
transportation volumes, might increase 
the pipeline's incentive to provide 
interruptible transportation at the 
estimated level. However, such a policy 
would not necessarily improve the 
pipeline's ability to market the 
estimated level of interruptible service 


“•Order No. 636-A at p. 30.647. 


or provide a reasonable opportunity to 
recover the assigned GSR costs. 

2. Recovery of Costs in Account No. I9i 
Accrued Before July 31,1991 

INGAA advocates allowing direct 
billing through the PGA medianism of 
pre-July 31.1991 costs In pipelines' 
Accounts No. 191. According to INGAA, 
the Commission's analysis of the issue 
in Order No. 636-A overlooked the fact 
that there are still unrecovered gas costs 
which accrued prior to July 31,1991, 
that will be outstanding upon 
compliance with Order No. 636 and 
termination of the PGA mechanism. 
INGAA asserts that pipelines with such 
costs may not have an ample 
opportxmity to recover them in the last 
remaining PGA periods, because pie- 
July 31,1991 underrecoveries would not 
normally be recovered until the 1993 
PGA year. INGAA asserts that the 
Commission needs to specifically 
provide a mechanism for recovery of 
these prudently incurred costs which 
would have, until the issuance of Order 
Nos. 636 and 636—A, been fully 
recoverable under the PGA rules. 
INGAA also states that the Commission 
should provide for a waiver of the PGA 
regulations and allow the pipeline to 
in^ude all such costs in its demand 
chaTM during the final PGA period. 

CNG fi^tes that the Commission's 
conclusion that pipelines will have an 
ample opportunity to recover their pre- 
July 31,1991 costs before they terminate 
their PGA mechanisms is wrong. CNG 
asserts that the Commission has twice 
rejected CNG's requests to obtain 
demand charge treatment for the 
recovery of Texas Eastern's GSIRC 
charges, and has instead required CNG 
to recover those amounts in its 
commodity surcharge. CNG asserts that, 
as a result, it has accumulated 
significant amounts in its Account No. 
191 that would be difficult to recover 
under the normal operation of the PGA 
mechanism.^^ 

Columbia requests clarification that 
Order No. 636-A does not preclude 
recovery of pre-July 31,1991 gas costs 
if a pipeline can show that there are 
valid reasons why such costs have not 
been recovered via the PGA mechanism. 
Columbia states that it has not, as yet, 
made certain payments to its gas 
suppliers relating to its gas purchases 
during periods preceding its bankruptcy 
filing and cannot do so absent an 
appropriate order of the Bankruptcy 

See CNG Tranamisfiion Corporation. 61FERC 
f 61.156 (1992) (Commission accepted tarifis, 
sub|^ to refill and further review, to accelerate 
recovery of CNG's Account Na 191 balances and 
thm^by minimize transition costs upon 
restructuring.) 
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Court. Columbia predicts that such an 
order will not be issued in time for such 
costs to be recovered prior to the 
elimination of its PGA. 

Natural urges the Commission to 
acknowledge that particular situations 
may arise which require a case-by-case 
examination of the PGA recovery issue. 
Natural states that its PGA was 
suspended as of December 1, f990, 
under its Gas Inventory Demand Charge 
(GIDC) procedures, and that while 
certain amounts collected pursuant to 
the GIDC have been applied to recovery 
of the PGA balance, Natural expects 
that, absent a further settlement, some 
balance will remain as of the date Order 
Nos. 636 and 636-A are fiilly 
implemented on its system.*®® 

PSE&G requests clarification that any 
pre-July 31,1991 costs in Account No. 
191 not recovered before termination of 
a pipeline’s PGA must be absorbed by 
the pipeline. 

UtiliCorp Divisions request the 
Commission to grant rehearing on its 
treatment of Account No. 191 balances, 
which UtiliCorp Divisions characterize 
as in essence an adoption of a FIFO 
(first-in, first-out) method for 
determining whether accumulated 
balances have been eliminated. 

According to UtiliCorp Divisions, 
Commission statements in Order No. 
636-A imply that a pipeline may 
attribute all of its recovery of gas costs 
under its PGA mechanism to reduction 
of its unrecovered balanced accrued 
before July 31,1991—evra during 
periods when unrecover^ balances are 
increased—and argues that such an 
accounting method would permit 
pipelines to circumvent the filed rate 
doctrine. 

The Commission recognizes that, due 
to various specific circumstances, such 
as those described above, some 
pipelines will not be able to recover all 
of their unrecovered purchased gas costs 
that had accrued before July 31,1991, 
under the normal application of the 
regulations, before they terminate their 
PGA mechanisms upon implementation 
of restructuring. Therefore the 
Commission will give serious 
consideration to petitions for waiver of 
provisions of the regulations, e.g., the 
provisions regarding the FIFO method, 
if necessary to afford pipelines a 
reasonable opportunity to recover their 
pre-July 31,1991 costs before the 
termination of their PGA mechanisms. 
Although the Commission will be 
flexible in the application of the PGA 


See Na tural Gas Pipeline Company of 
^erica, 61 FERC161,236 (1992) (order approx 
setUement on, inter aha, past PGA balances and 
underrecoveries of GIDC cosU). 


regulations in order to enable the 
pipelines to recover the costs in 
Account No. 191, the Commission 
cannot permit rascal departures from 
the principles upon whi^ the PGA 
lations are based.*®® 
aivers of the technical provisions of 
the PGA regulations may not be 
sufficient, however, to afrord some 
pipelines a reasonable opportunity to 
recover all of their pre-July 31 costs, and 
some pipelines may be unable to 
recover those costs prior to termination 
of their PGAs. The Commission will 
consider creative proposals developed 
by pipelines to enable them to recover 
their costs **® that do not run afoul of 
the filed rate doctrine. 

The Commission also encourages the 
pipelines and their customers to enter 
into settlements to resolve the recovery 
of any remaining Account No. 191 
balances. Accordingly, the Commission 
will clarify and expand its prior policy 
to allow proposals from pipelines for 
special billing mechanisms to recover 
such costs, and will consider the merits 
of their proposals on a case-bv-case 
basis. These proposals should be filed as 
part of the pipeline’s restructuring 
compliance filing. By inviting these 
proposals, however, the Glommission 
has no intent to be so flexible as to 
permit a delay in the implementation of 
the unbundling requirement. 

3. Eligibility of Costs for 100 Percent 
Recovery as CiSR Costs 

a. Eligibility to recover GSR costs 
incurred outside restructuring, CNG 
argues that the Commission should 
grant clarification to permit pipelines to 
recover as transition costs those GSR 
costs, whenever incurred, that are 
reasonably related to the pipeline’s 
implementation of Order No. 636. CNG 
wants the Commission to authorize 
pipelines to engage in the process of 
reforming their contracts immediately, 
even before their customers make final 
decisions concerning their sales 
entitlements. Furthermore, CNG does 
not want the Ck>mmission to impose 
deadlines on the recovery of GSR costs. 
CNG argues that if a producer-supplier 
knows that the pipeline will be unable 
to recover its GSR costs unless a 


^ See, e.g,, CsrDegie Natural Gas Company, 60 
FERC 161,225 (1992) (Commissioo denied 
Carnegie’s request for waiver of the regulations to 
suspend iu surcharge rates and to offset its 
commodity surobarge balance with demand 
refu nds); and CNG Transmission Corporation, 60 
FERC 161,227 (1992) (Commission denied a request 
for a waiver of the regulations to defer recovery of 
a portion of surcharge balance and to use refunds 
to offset that balance). 

**®See, e.g., CNG Transmission Corp., 61 FERC 
161,156 (1992) (permitting sale of gas from storage 
inventory). 


settlement is reached by a certain date, 
the producer-supplier will be unwilling 
to negotiate. 

INGAA objects to the Commission’s 
statement in Order No. 63fi~A that the 
use of a surcharge on transportation 
rates to recover GSR costs will be 
limited to such costs that arise as a 
result of customers* decisions as a result 
of the restructuring proceedings, and 
that if customers irouce or terminate 
their sales entitlements upon expiration 
of their contract terms after 
restructuring, the costs of any further 
gas supply realignments woilld only be 
recoverable through market-based ^es 
rates.*** INGAA requests the 
Commission to clarify that the 
mechanism to recover gas supply 
realignment costs will m applicable to 
all prudently incurred costs resulting 
from pipelines having to reform to 
market levels, or terminate altogether, 
their existing supply contracts with 
producers, even if these costs arise 
outside of the formal restructiuring 
period. 

Tenneco requests the Commission to 
clarify that pipelines may realign 
contracts prior to implementation of 
their restructured services. Tenneco 
notes the Commission’s statement in 
Order No. 636-A that ”(i)f all customers 
terminate their sales entitlements during 
restructuring, a pipeline may have to 
buy out all of its gas supply contracts 
* * *,”*** and seeks cl^fication that 
this statement does not, by implication, 
prohibit pipelines from realigning 
contracts prior to implementation of 
their restructiured se^ces. Tenneco 
asserts that early contract realignment 
will help to reduce transition costs. 

K N seeks clarification that sales 
customers whose contracts expire after 
restructuring remain liable for C^R 
costs. K N states that it does not believe 
that current sales customers whose 
contracts will expire in the near future 
are allowed imder Order Nos. 636 and 
636-A to escape gas supply realignment 
costs by requiring that K N remain in 
the merchant role only for the duration 
of their current contract, and then 
escaping without any gas supply costs 
responsibility. 

The Commission denies rehearing of 
the eligibility issues raised in the 
rehearing petitions. As the Commission 
explained in Order Nos. 636 and 636- 
A, a pipeline’s costs of realigning gas 
supply contracts are eligible for 
recovery if these costs are attributable to 
the implementation of Order No. 636.*** 


Order No. 636-A at p. 30349. 
a«/d. at p. 30357. 

Order No. 636 at p. 30,459. 
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The costs eligible for recovery are 
limited to costs that arise as a result of 
sales customers* decisions during the 
restructuring proceedings either to 
reduce or terminate their gas supply 
obligations with the pipeline.^^^ In their 
compliance filings, pipelines must 
propose a mechanism for recovery of 
these costs. 

The determination of whether specific 
costs are attributable to the 
implementation of Order No. 636 will 
have to be decided on the basis of the 
specific facts. Pipelines do not have to 
delay entering into negotiations to 
realign their gas supply contracts until 
after their customers have made final 
choices during the course of the 
restructuring proceedings in order for 
the costs of those realignments to be 
eligible for the special billing 
mechanisms for CSR costs under Order 
No. 636.*'* However, a pipeline may not 
retain contracts to provide gas sales in 
a competitive market and then seek 
recovery for any further realignment of 
those contracts that may become 
necessary. As the Commission stated in 
Order No. 636->A, pipelines continuing 
to engage in a merchant function after 
restructuring are free to set the prices 
and terms for those contracts, but, by 
the same token, must bear the risk of 
their decisions and provide for further 
realignment in their gas supply 
agreements.*'® 

Enron asserts error in the 
Commission's statement that Order No. 
636 was not intended to affect the 
provisions of existing settlements 
resolving transition costs. Specifically, 
Enron dtes the Commission’s decision 
in Florida Gas Transmission 
Company *'* that the costs of certain 
take-or-pay settlements entered into in 
December 1991 and January 1992, and 
subject to the provisions of Florida Gas’ 
transition cost recovery (TCR) 
mechanism, could not be eligible for 
recovery as GSR costs under Order No. 
636. Enron argues that the Commission 
improperly established a ’’bright line” 
test for eligibility, without giving 
Florida Gas an opportunity to show that 
the issuance of the NOPR in this 
proceeding had significantly altered the 
circumstances under which Florida Gas 
had agreed to its TCR mechanism, and 


Order No. 63e-A at p. 30,649. 

Enron requeeti cUriacedon that the definition 
of GSR costs includes costs resulting from pipelines 
having to reform to market levels, or terminate 
altogether, their existing supply contracts with 
producers. The Commission grants this request. 
Both such costs are included. 

**• Order No. 638-A at p. 30,649. 

59 FERC161,413 (1992). 


had caused the incurrence of the gas 
supply realignment costs in question. 

Tne ([Commission will not address 
case-specific applications of its rule in 
this generic proceeding, but will address 
these issues in specific cases. The 
Commission has already rejected 
Florida Gas’ arguments on rehearing for 
allowing it further opportunity to 
establish the eligibility for recovery of 
the costs in question as Order No. 636 
transition costs.*'® 

QG asks for clarification that the C^R 
cost recovery mechanism can be utilized 
in connection with the realignment of 
producer contracts that extend beyond 
the term of existing sales contracts. The 
Ckimmission grants the requested 
clarification. Prior to Order No. 636, 
pipelines’ service obligations to their 
sales customers extended beyond the 
expiration of their sales contracts with 
those customers. Thus, the fact that the 
terms of gas supply contracts to be 
realigned extend beyond the terms of an 
existing pipeline’s sales contracts has no 
bearing on the eligibility for recovery of 
the costs of realigning those contracts as 
transition costs under Order No. 636. 

b. Eligibility for recovery of GSR costs 
bypip^ines with GIG mechanisms. 
Enron seeks clarification that a pipeline 
is not precluded from seeking to recover 
(^R costs where a pipeline has utilized 
a GIC mechanism. It seeks assurance 
that the (Commission will consider, on a 
case-by-case basis, the ability of the 
pipeline to recover GSR costs through 
the Order No. 636 mechanism. ANR 
requests clarification that it will be 
permitted to recover its GSR costs 
through an Order No. 636 recovery 
mech^sm notwithstanding its 
implementation of a GIC charge for an 
interim period under a recently 
approved rate case and restructuring 
settlement. 

The (Commission reiterates that gas 
supply costs for which GIC charges have 
been collected cannot be recovered 
again as transition costs.*'® However, a 
pipeline may incur (CSR costs as a result 
of its customers’ actions under Order 
No. 636 that could not have been 
anticipated in designing the GIC and 
cannot be recovered through a GIC. The 
(Commission will consider, on a case-by- 


61 FERC 161,016 (1992). The Commissioo 
also will not addreu, in this proceeding, UGI's 
arguments on rehearing that the Commission 
should not allow Cciumbia to retain the benefits 
from the **Global Settlement** and pqk>r agreements 
while freeing them from the risk assumed relating 
to contract management, and UGI's request for a 
ruling that Columbia may not recover contract 
r^ection costs arising fr<» its bankruptcy. 

**®Ordor No. 636-A at p. 30,654. The 
Commission prohibits a pipeline with a GIC 
mechanism in place from ^ng under Order No. 

528 to recover take-or-pay costs. 


case basis, whether the gas supply 
realignment costs attributable to an 
Order No. 636 restructuring of a 
pipeline with a GIC are eligible for 
recovery through the special billing 
mechanism of Order No. 636. 

PGT reauests clarification that a 
pipeline that establishes cost-based rates 
for its unbundled sales service will 
continue Ip be eligible for recovery of 
prudently incurred gas supply 
realignment costs under (Drder No. 636 
or O^er No. 528.**® Initially, the basis 
of a pipeline’s rates for its unbundled 
sales of gas is not relevant to its 
eligibility to recover take-or-pay costs 
imder O^er No. 528 or gas supply 
realignment costs imder Order No. 636. 
As noted earlier, the basis for 
establishing the price for unbundled gas 
sales is a matter between die pipeline 
and its customers. The recovery of gas 
supply costs, including any costs of 
contract reformation afier restructuring, 
must be negotiated by the parties. How 
the price under a particular unbundled 
sales contract is b^d will be a 
contractual, not a re^latory matter. 

c. Prudence. Northern Indiana 
questions the (Commission’s statement 
in Order No. 636-A that downstream 
pipelines should not have to absorb any 
of the transition costs billed to them by 
upstream pipelines, and advocates 
holding downstream pipelines to the 
same standards of prudence review of 
transition costs as any other costs. The 
(Commission is not requiring any 
pipelines—upstream or downstream—to 
absorb transition costs imder Order No. 
636. However, just as upstream 
pipelines are subject to challenges to 
their prudence with regard to incurring 
transition costs, the Commission 
clarifies that downstream pipelines will 
also be subject to such challenges in 
connection with passing throu^ 
transition costs billed to them by 
upstream pipelines. The transition costs 
incurred by the downstream pipelines 
as a result of implementing this rule are 
like any other costs incuir^ by the 
pipelines, and nothing in this order is 
intended to preclude a challenge to their 
prudence. 

CNG questions the Commission’s 
statement in Order No. 636-A that the 
added presumption of prudence 
afforded to costs filed for recovery 
under Order Nos. 500 and 528 does not 
apply to GSR costs, and seeks 
clarification that the incurrence of GSR 
costs is presumptively prudent. CNG 
urges the Ck)mmission to reaffirm the 


”®The term “gae supply realignment costs*' is 
applicaNe to tra^tioo costs inoirred as a rssult of 
restructuring under Order Na 636, but not to tak^ 
or-pay buyout or buydown costs recoverrtrie unoff 
Order No. 52a 
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established policy that a pipeline does 
not bear the burden of proving its 
prudence unless another participant 
introduces evidence that creates a 
serious doubt about the pipeline's 
prudence. The Commission clarifies that 
it has not changed the established 
burden of proof. The Order Nos. 500 
and 528 sji^al presumption of 
prudence, based on a percentage 
absorption of costs, does not apply to 
GSR costs. 

Gas Consumers assert that prudence 
reviews do not sufficiently protect small 
customers. They also assert that if 
pipelines attempt to recover non¬ 
restructuring costs as transition costs, 
the practical burden is on the customers 
to prove the imprudence of those costs 
not associated with Order No. 636. Gas 
Consumers argue that the Commission 
should shift the initial burden of going 
forward on prudence to the filing 
pipeline and provide better guidance on 
what constitutes recoverable GSR costs 
under restructuring.*** 

The Commission will continue to 
develop policies and guidelines on 
defining what costs are eligible for 
treatment as GSR costs as issues arise. 
Pipelines have the burden of 
establishing that such costs are eligible 
for the special billing mechanisms 
under Older No. 638. As stated above, 
the special presumption of prudence 
under Order Nos. 500 and 528 do not 
apply, but customers will have the 
burden of presenting evidence that costs 
that would otherwise be eligible for 
such billing mechanisms cannot be 
recovered because they were not 
prudently incurred. 

Cincinnati Gas aigues that the 
Commission's decision to preclude 
prudence challenges to previously 
approved cost-recovering mechanisms 
under Order Nos. 500 and 526 cannot be 
fairly applied in the circumstances on 
the Ck)lumbia system. Cincinnati Gas 
requests the Commission to clarify that 
Columbia's customers and the affected 
state commissions will be permitted to 
challenge the prudence of the 
company's pre-Order No. 636 
reformadon costs in any proceeding 
involving the flowthrough of GSR costs. 
Cindnnati Gas also argues that the 
Conunission should allow challenges to 
Columbia's prudence under the global 
wttlement if its GIG is terminated. The 
Columbia-specific issues will be 
resolved in the appropriate proceeding 
^nceming Columbia's GSR costs on the 
basis of the unique facts in that 
proceeding. 


M*** wqueirts guidance as to 

Weotiacation of the kinds of costs that constitute 


CNG states that the Commission 
should not presume that a pipeline's 
failure to exercise a "FERC-out" clause 
would be imprudent. CNG contends that 
the Commission should also assist 
pipelines by providing guidance on the 
propriety of exercising rights under a 
“F^C-out" clause. Specifically, CNG 
asks if any aspect of Order No. 636 has 
the effect of preventing a pipeline from 
recovering, as pert of me pipeline’s cost 
of service, the full amoimts paid for 
natural gas, asserting that many of its 
gas purchase contracts contain a 
provision like this. Or do the provisions 
in Order No. 636 that permit pipelines 
to recover GSR costs mean that 
pipelines cannot rely on such contract 
language to excuse payment of the full 
contract price? CNG asserts that, 
without ^mmission guidance on this 
issue, litigation will arise in a host of 
jurisdictions and produce inconsistent 
interpretations of the Commission’s 
intentions.*** 

The Commission did not establish any 
presumption of imprudence by a 
pipeline that fails to exercise a "FERC- 
out” clause. Nor will the Commission 
resolve questions about a pipeline's 
rights under particular provisions in a 
gas supply contract. First, the 
Commission's jurisdiction over 
producer supply contracts is limited to 
only a very few contracts, and will be 
completely abolished as of January 1, 
1993, under the provisions of the 
Natural Gas Wellhead Decontrol Act of 
1989.*** Furthermore, even if the 
Commission had juri^ctlon over 
certain contracts in the days remaining 
before January 1, it would defer 
resolution of contract interpretation 
questions of the kind raised by CNG to 
state o r fed eral courts. Under Pennzoil 
Co. V. FERC,*** the Commission would 
be required to apply the applicable 
substantive state law to interpretation of 
such contracts, so an effort at 
Commission interpretation would not 
necessarily achieve the uniformity that 
CNG advocates.**^ 

UtiliCorp Divisions objects to the 
Commission’s statement in Order No. 
636~A that it does not intend 
downstream pipelines to absorb any of 
the transition costs billed to them by 
upstream pipelines and the 
Commission's allowance of mechanisms 
in downstream pipelines’ restructuring 


CNG also raises this same question in a 
petition for dedaratoiy order filed on October 16. 
1992. in Docket No. RP9S>12-<KX). 

Public Law No, 101-60,103 Stat, 157 (1969). 

645 F.2d 360 (5th Or. 1981). cert, denied. 454 
U.S. 1142 (1982). 

^In view of this ruling on C24G's request for 
rehearing, its petition for declaratory order wili also 
be denied for these reasons. 


compliance filings to fiow through those 
costs. UtiliCkirp Divisions argues that 
such a policy violates the Commission's 
general policy against cost trackers and 
fails to provide an incentive for 
pipelines to vigorously contest both the 
prudence of the upstream pipeline in 
incurring such costs and the allocation 
of those costs to the downstream 
pi^line. 

One-hundred percent recovery of 
Order Na 636 transition costs billed to 
downstream pipelines by upstream 
pipelines is consistent with the 
Commission’s policy permitting such 
recovery of take-or-pay settlement costs 
under c5rder No. 528. Permitting the use 
of some form of tracking mechanism for 
such passthrough is reasonable in view 
of the nature of the costs, althou^ the 
details of the recovery mechanism must 
permit reasonable opportimities for 
interested parties ana the ([kimmission 
to review and challenge the prudence of 
the costs. 

4. Transportation Contracts at Fixed 
Rates or Discounts 

Enron objects to the Commission’s 
statement in Order No. 636-A that "(i]f 
a pipeline agreed to provide 
transportation service at a fixed rate, 
witliout a right to passthrough any 
surcharges or other cost increases, then 
the pipeline will have to bear the costs 
of the bargain it made." **® Enron 
contends that pipelines should be 
allowed to recover transition costs from 
customers with existing transportation 
service agreements containing fixed 
rates, discounts, or caps. Enron argues 
that pipelines could not have 
anticipated the transition brought about 
by Order No. 636 and the resulting 
transition costs, and that denial of relief 
from their fixed rate contracts is directly 
contrary to the assurances of Order No. 
636 that pipelines could recover 100 
percent of all prudently incurred 
transition costs. 

Williston asserts that a pipeline may 
have entered into fixed rate 
transportation contracts with firm 
transportation customers that are not 
former sales customers, and may have 
been willing to accept the ride of 
underrecovery from these customers of 
a portion of ti^ coats contemplated 
under Order Nos. 500 and 528, but that 
the sweeping restructuring mandated by 
Order No. 636 has fundamentally 
changed the assiimptions on which 
these agreements were based. Williston 
also objects to the Commission's 
rejection of the suggestion that pipelines ^ 
be allowed to recover transition costs 
from other customers, or during later 


“«Qrdar Na 636-A at p. 30.662. 
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periods, when they are unable to fully 
recover such costs due to the need to 
discount transportation rates. According 
to Williston, the Commission’s policy 
simply denies recovery of a portion of 
a pipeline’s prudently incurred 
transition costs, despite general 
statements to the contrary. 

Natural argues against the 
requirement of allocating GSR costs to 
transportation under rates or 
discounted arrangements negotiated 
before issuance of Order No. 636-A. 
Natural states that it has had to offer 
discounts or enter into fixed rate 
contracts, and that allocation cf 
transition costs to these contracts 
would, absent some alternative recovery 
mechanism, preclude Natural horn 
recovering transition costs in direct 
contravention of the Commission’s 
stated intent. According to Natural, it 
had no basis, at the time the agreements 
were negotiated, to anticipate that such 
arrangements would sub}^ it to 
absorption of treuisition costs. 

Natural also objects to requiring the 
allocation of transition costs to future 
discounted or fixed rate transportation 
agreements. Natural asserts that parties 
require a reasonable level of rate 
certainty to enter into firm 
transportation arrangements, and that 
since the transition costs a shipper may 
have to bear are not well defined, 
pipelines and shippers will be reluctant 
to enter into new contracts. Certain firm 
transportation arrangements will simply 
not bear the additional burden of 
transition costs, according to Natural, 
and the Commission’s policy will 
distort the market for, and economics of, 
firm transportation. 

The Commission clarifies that its 
statements in Order No. 636-A were not 
intended to apply a different standard to 
pipelines that offered discounts pre- 
restructuring. The Commission’s policy 
is that pipelines will be permitted to 
recover 100 percent of their prudently 
incurred gas supply realignment costs 
that result from compliance with Order 
No. 636.^2^ In their compliance filings, 
pipelines may propose methodologies to 
ensure their ability to recover their 
prudently incun^ GSR costs given the 
individual circumstances on their 
systems, including discounted 
transportation provided pre- 
restructuring. ^pelines choosing to 
ofier discounted firm transportation in 
the future, however, do so at the risk of 
not being permitted to recover GSR 
costs associated with those contracts. 


Order No. 638 at p. 30,460. 


5. Stranded Costs 

CNG urges the Commission to provide 
guidance on the recoverability of 
stranded costs. Specifically, CNG wants 
to know whether the cost of facilities no 
longer needed to render restructured 
services—^unused gathering facilities, 
production area stubs and laterals, non¬ 
productive assets, and any unrecovered 
purchased gas costs—are recoverable as 
stranded costs. CNG contends that after 
restructuring is complete and 
unbundled services begin, customers 
will challenge both the eligibility and 
prudence of the pipeline’s transition 
costs. CNG states that few pipelines will 
be willing to risk the incurrence of costs 
that might arguably, for went of 
guidance, be challenged as ineligible 
stranded costs. 

To be a ’’stranded cost,” the item 
must no longer be ’’used or useful” after 
restructuring. To qualify for 100 percent 
recovery under Order No. 636, the 
facilities must have been rendered no 
longer used or useful as a result of the 
pipeline’s compliance with the order. 
The Commission will consider issues 
concerning the eligibility for recovery of 
any claimed stranded costs in the 
proceedings where pipelines seek to 
recover such costs. However, once a 
pipeline’s costs have been determined 
eligible for recovery as stranded costs, 
the pipeline may not subsequently seek 
recove^ of those costs as an element of 
its cost of service in any future rate 
proceeding without recognition of the 
costs it has recovered as stranded costs. 

Among the costs that are potentially 
eligible for recovery as stranded costs 
are the costs of capacity on upstream 
pipelines and upstream storage 
(Account No. 858 and 824), storage 
facilities, production facilities, products 
extraction facilities, gathering facilities, 
and transmission facilities. This list is 
not exhaustive and other costs will be 
considered on a case-by-case basis. 

6. Miscellaneous 

a. Exit Fees. CNG requests 
authorization to direct bill customers 
departing the system for their share of 
the GSR costs, if the customer refuses to 
agree to a negotiated exit fee. CNG 
argues that by declining to allow the 
unilateral imposition of an exit fee or a 
direct bill on departing customers, the 
Commission has substantially undercut 
the pipeline’s ability to have the 
departing customer bear its fair share of 
the GSR costs. Furthermore, CNG argues 
tliat a departing customer’s refusal to 
pay an exit fee will cause remaining 
customers to shoulder an increasing 
burden of the GSR costs. Williston also 
argues that the Commission’s 


prohibition in Order No. 636-A of a 
unilateral imposition of exit fees on a 
customer that is reducing or terminating 
sales, but is not reducing its reservation 
of transportation capacity, deprives 
pipelines of a legitimate vehicle for cost 
recove^. 

The Commission clarified in Order 
No. 636--A that it was not authorizing 
the unilateral imposition of exit fees on 
customers that are reducing or 
terminating gas purchases fix>m the 
pipeline, but not departing the system 
as transportation customers. As long as 
a customer remains on the system as a 
firm transportation customer of the 
pipeline, the pipeline can recover a 
portion of its GSR costs through the 
surcharge on that customer’s 
transportation rates. Pipelines and their 
customers may negotiate exit fees in lieu 
of, or in combination with, a surcharge 
on reservation fees for recovering C^R 
costs. The Commission strongly 
encourages this.*^® A customer may also 
negotiate the payment of an exit fee for 
a release fit)m its obligation to pay for 
firm transportation capacity, and thus 
depart the system altogether. But, absent 
such a negotiated exit fee, the 
Commission will not require customers 
to pay exit fees or permit them to be 
direct billed for the recovery of GSR 
costs. 

b. Limited section 4 filings to recover 
transition costs. UtiliCorp Divisions also 
objects to the Commission’s clarification 
in Order No. 636-A (which UtiliCorp 
Divisions contends is a change in 
position rather than a clarification) that 
pipelines may file to recover GSR costs 
and to direct bill Accoimt No. 191 
balances in limited section 4 
proceedings. UtiliCorp Divisions argues 
that the Commission’s actions here 
contrast, without reasoned basis, with 
its prior rulings barring transition cost 
tracers in the context of gas inventory 
costs charges by an upstream pipeline to 
a downstream pipeline. UtiliCorp 
Divisions contends that only if all costs 
are considered in one proce^ng, both 
those which have increased and those 
which have decreased, can the 
Commission be assured that the overall 
rates charged customers are reasonable 
as required by the NGA. 

Unrecovered Account No. 191 
balances and GSR costs may be 
recovered through one-time-only or 
short-term charges that are not 
necessarily related to a pipeline’s 


If a customer leaves the syston as a 
transportation customer before its contract expires, 
the pipeline will be in a position to chai^ that 
customer an exit fee since the early (and valid) 
tennination of the contract can only be 
accomplished by mutual agreement by the pipeline 
and shipper. 
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ongoing patterns of revenues and 
expenses. Accordingly, there is no 
particular benefit in reviewing the 
founts or eligibility for recovery of 
these costs, along with all of the 
pipeline’s other costs, in the context of 
a general section 4 rate case. Moreover, 
tlie details of the cost recovery 
mechanisms will have been resolved in 
the restructuring proceedings prior to 
the time limited section 4 filings are 
made to recover these costs. 

Transco requests the Commission to 
allow limited section 4 filings to recover 
stranded costs. Transco states that the 
requirement to use a full-blown section 
4 rate case to recover stranded costs is 
administratively burdensome, because it 
is pr^ictable that every Dijpeline will 
incur stranded costs, and the 
Commission and interested parties will 
be inundated with a new major rate case 
by every restructuring pipeline. 

According to Transco, stranded costs do 
not represent new costs, but costs that 
are currently being collected in rates in 
a manner that can be expected to change 
as a result of restructuring, and the 
requirement of a full section 4 rate filing 
will deny pipelines full recovery of 
transition costs by delaying the 
implementation of rates to recover costs 
no longer recovered under restructured 
rates. There is enough for affected 
parties to do in the next year, Transco 
asserts, without imposing the demands 
of a full-blown general rate proceeding, 
where a proceeding on a limited section 
4 filing would afford a fair examination 
of the costs at issue. 

The Commission will allow pipelines 
to make limited section 4 filings to 
recover Account No. 858 costs and the 
costs of stranded facilities that are 
currently incrementally priced, such as 
storage facilities on some pipeline 
systems. Since these costs are already in 
the cost of service, they could be 
recovered through a tracking-tyrpe 
procedure. However, pipelines must file 
to recover the costs of most, if not all 
other stranded facilities in general 
section 4 rate proceedings. A full 
section 4 proceeding is necessary 
because of the necessity of determining 
depreciable plant balances, associated 
taxes and other direct costs, and 
appropriate allocations of indirect costs 
lo the stranded items. 

c. When can pipelines begin recovery 
of transition costs? PSE&G requests 
clarification that even a limited section 
4 filing to recover transition costs must 
^mply with the requirement of 
§ 154.63(e)(2) of the Commission’s 
regulations that any projected 
estimate of such costs must be known 

*^ 18 CFRl 54 . 63 (eX 2 )( 1092 ). 


and measurable with reasonable 
accuracy as of the date of the pipeline’s 
filing. 

PSE&C also requests clarification that 
a pipeline may not begin to recover any 
transition costs, even subject to refund, 
until such time as the Commission has 
issued a final order on the merits of the 
pipeline’s compliance filing in which 
the Commission makes findings that the 
pipeline is in full compliance with the 
requirements of Order Nos. 636 and 
636-A. 

UDC requests that the Commission 
not allow pipelines to begin recovering 
potential, estimated transition costs 
through their compliance filings. UDC 
states that the Coo^ission should 
clarify that the pipeline may not recover 
transition costs from its customers until 
those costs are actually incurred, unless 
the parties otherwise agree. 

LRCO also requests clarification that 
GSR costs are only recoverable after 
they have been incurred, but also 
requests that if pipelines are allowed to 
recover estimated (but not yet incurred) 
GSR costs, interest not be allowed on 
the unpaid balance of any such 
estimated costs. 

GSR costs must be actually incurred, 
or known and measurable with 
reasonable accuracy, in order to qualify 
for recovery by the pipeline.*^® 

Pipelines may not begin recovery of any 
transition costs under Order No. 636, 
even subject to refund, until after the 
Commission has ibimd the pipeline to 
be in full compliance with the 
requirements of Order Nos. 636 and 
636-A. Finally, pipelines will not be 
permitted to recover interest on the 
unpaid balance of any estimated GSR 
costs. 

Pipelines should not make filings to 
begin recovery of their GSR costs until 
after the Commission has approved the 
recovery mechanisms for su(± costs 
included in their restructuring 
compliance filings. When the 
Commission rules on a compliance 
filing, it will specify a prospective date 
when the tariff sheets implementing 
restructured services will become 
effective. Pipelines will then have an 
opportunity to make a limited section 4 
filing to begin recovery of actual GSR 
costs, under the approved mechanism, 
contemporaneously with the 
implementation of the restructured 
services. 

d. Small customers, Tennessee and 
Columbia Small Customers allege that 
the Commission erred in Order No. 636- 


^For porposM of recovering GSR costs, the 
CooimissioQ vrill consider ressooable variations 
from the test year requirements utilized in general 
section 4 rate cases. 


A in refusing to reduce small customers’ 
responsibility for transition costs by 50 
pei^nt, consistent with the small 
customer protection mechanism 
established in Order No. 528-A. They 
argue that Order No. 636-A does not go 
far enough to mitigate the negative 
impact of Order No. 636 on small 
customers. 

Order No. 636-A significantly 
modified the final rule to ensure the 
ability of small customers to secure the 
benefits of restructuring and to mitigate 
adverse effects. The additional 
mitigation of a 50 percent reduction in 
transition costs for every small customer 
on every oipeline system is not 
warranted. However, pipelines and 
parties in the restructuring proceedings 
on particular systems may consider 
such additional mitieation mechanisms 
they m^ agree may be appr^riate. 

e. Refuna provision. NJBRC advocates 
that there be no interim collection of 
transition costs, subject to refund. 

NJBRC argues that, in light of recent 
federal court actions in the Columbia 
bankruptcy proceeding, allowing such 
recovery prior to a fin^ decision on any 
challenges to eligibility or prudence will 
place ratepayers* monies too much at 
risk. As a general matter, under section 
4(8) of the NGA, pipelines are entitled 
to begin recovering their filed rates, 
subject to refund, at the end of any 
suspension period, if the Commission 
has not rendered a final decision of the 
justness and reasonableness of the 
changed rates. Section 4(e) also provides 
that a pipeline may be required to 
furnish a bond to ensure the pa)rment of 
refimds of rate increases collected 
subject to refund. Parties may petition 
the Commission to require such a bond 
where the circumstances might warrant 
it. The Commission will endeavor to 
process the filings as quickly as possible 
(as contemplated by NGA section 4) to 
try to minimize the length of time rates 
are collected subject to refund. 

f. Direct billing of Account No. 858 
costs. LILCO argues that the 
Commission eir^ in permitting 
Account No. 858 transition costs to be 
direct billed in the same manner as 
Account No. 191 costs instead of 
requiring them to be treated like other 
GSR costs.*^' According to LILCO, 
prudently incurred, eligible, upstream- 
pipeline GSR costs incurred by the 
downstream pipeline ere no different 
from its own GSR costs and should be 
recovered no differently. 

United asserts that in Order No. 636, 
the Commission classified Account No. 
858 costs that could not be directly 
allocated to customers of unbundled 


LUXX) dtw Order No. 636-A at p. 30.655. 
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services as **stranded costs.'* United 
requests clarification that Order No. 
636-A supersedes Order No. 636 on this 
point, and that pipelines may direct bill 
Account No. 858 balances to their own 
customers. 

Both LILCO and United misconstrue 
what the Commission said in Order No. 
636-A. The Commission addressed an 
issue raised by National Fuel 
concerning pipelines with Account No. 
858 trackers, namely, how may a 
pipeline recover an unrecovered 
positive balance in such a tracking 
accoimt upon termination of the 
tracker? Such a situation is precisely 
analogous to unrecovered balances in 
Account No. 191 upon termination of a 
PGA mechanism, and the Commission 
provided for direct billing of such 
balances in both situations. The 
Commission was not authorizing direct 
billing of upstream pipeline GSR costs 
or future Account No. 858 costs that 
become "stranded** in the course of 
restructuring. How these costs will be 
recovered will be dealt with on a case- 
by-case basis. 

g. Avoiding multiple GSR charges. 
Producer Associations argue that short- 
haul, production-area transportation, 
and transportation to pooling points and 
market centers, should be exempt from 
GSR recovery programs. Otherwise, they 
argue, transportatim arrangements will 
be subject to multiple assessments of 
GSR surcharges that will often 
discourage the use of the most efficient 
path to market. Producer Associations 
cite the Commission's policy of not 
permitting multiple assessments of Gas 
Research Institute surcharges as 
precedent for its proposal. 

The Commission will not permit 
exemption of short-haul, production- 
area transportation to pooling points 
and market centers frx)m GSR 
surcharges. Such exemptions would 
frustrate realization of the Commission's 
goal of spreading transition costs 
equitably over a broad customer base. 
However, pipelines and affected parties 
in the restructuring proceedings should 
design mileage-sensitive surcharges, so 
that shippers that use only a portion of 
the pipeline do not pay a 
disproportionate share of surcharges. 

h. Default under an assigned supply 
contract. Enron seeks clarification that 
the pipeline must be able to negotiate, 
as part of the terms and conditions of 
assigning supply contracts to its 
customers, a means to recover GSR costs 
attributable to a customer's default 
under the assigned contract, where the 


See Mechaoisnu for PaMthrough of Pipeline 
Take-or-Pay Buyout or Buydown Costs, S4 FERC 
161,095 at p. 61,301 (1991) (Order No. 526-A). 


pipeline remains liable to the producer. 
Otherwise, according to Enron, the 
pipeline could be in a "catch-22" 
situation because the customers could 
take assignment of such contracts and 
subsequently elect not to perform under 
such contracts. 

In Order No. 636-A, the Commission 
stated that the details of responsibility 
for transition costs of customers that 
accept assignment of gas supply 
contracts, in comparison with those that 
do not, must be worked out in the 
restructuring proceedings. The 
Ckimmission i^ll consider any 
reasonable provisions the pipelines and 
their customers can negotiate to protect 
the pipeline in the event of a default on 
an assigned contract. 

i. Recovery of GSR costs from rates for 
storage service. PSE&G seeks 
clarification that in the absence of any 
connection between cost causation and 
cost incurrence, transition cost 
surcharges designed to recover GSR 
costs will not be assessed against storage 
services, even though storage is now 
defined as transportation under Part 
284. PSE&G argues that there is no 
connection between a pipeline's 
incurrence of such costs and its 
provision of storage service, and that, 
since storage customers will already be 
assessed GSR costs in connection with 
their transportation to and from storage 
facilities, no additional assessments for 
storage service are warranted. 

Nothing in Order No. 636 or 363-A 
requires pipelines to impose demand 
sundiarges for the recovery of GSR costs 
on unbundled storage service. If a 
pipeline proposes to impose such a 
surcharge on storage service, it should 
explain why the surcharge on 
transportation to and from the storage 
facility does not recover a fair share of 
the GSR costs from the storage 
customers. 

j. Great Plains synthetic gas. Northern 
Natural, Transwestem, and Florida Gas 
(collectively referred to as Enron) 
request that Order No. 636-A be 
clarified to reflect that the costs of the 
Great Plains Gasification Project may 
not be allocated to NGA section 7(c) 
shippers. Enron asserts that section 7(c) 
customers clearly did not cause or were 
not benefitted by contracts involving the 
Great Plains synthetic natural gas. Emon 
asserts that the Great Plains costs have 
consistently been treated as gas supply 
costs, while the section 7(c) customers 
merely utilized the pipeline for 
transportation. Enron assets that, in 
many instances, these cost will be 
recovered firom customers who did not 
even utilize the pipeline out of the Great 


Order No. 63a-A at p. 30,660. 


Plains project, and that since the 7(c) 
transporters neither caused nor 
benefitted from the Great Plains project 

allocating costs associated with Great 

Plains to those transp<}i1er8 would only 
distort the market signals ^ween ^ 
supply and demand. 

In Order No. 636-A, the Commission 
clarified that it would consider any 
reasonable proposal by pipelines 
that purchases Great Plains gas for 
recovery of the costs of that gas, whether 
or not modeled on the proposal 
approved in a Transco settlement.^^ If 
any of the pipelines that purchase Great 
Plains gas propose to recover the costs 
of such gas from transportation rates for 
service under individual section 7(c) 
certificates, the 0)mmi88iQn will 
consider any arguments for or against 
such r^overy in the proceeding where 
the proposal is made. 

k. Triennial rate review. New England 
Power and ConEd assert that the 
Commission erred by not requiring 
pipelines to be subject to a three-year 
rate review. New England Power asserts 
that the elimination of the triermial rate 
review requirement allows pipelines, 
once rates are in place, to sit Mck and 
watch their rates of return on equity 
rapidly escalate, with no corresponding 
obligation or incentive to refile and 
reduce their rates. New England Power 
asserts that unless the Commission 
institutes remedial measures on 
rehearing, natural gas consumers will 
not be sufficiently protected from 
pipelines* excessive transportation rates. 
New England Power and ConEd assert 
that the section 5 complaint procedure 
is by itself inadequate protection 
because its remedy is prospective only 
Finally, New England Power asserts tnat 
the (Dommission has the authority to 
require periodic section 4 filings as a 
condition of some other benefit 
voluntarily accepted by the pipeline. It 
asserts that the numerous benefits 
conferred on pipelines by the Order No. 
636 regulatory scheme, such as 
transition cost recovery and SFV rate 
design, justify imposition of a periodic 
rate filing requirement. 

ConEd asserts that in rejecting 
requests to maintain the three year rate 
review, the Commission failed to 
adequately explain how a change from 
cost-based to market-based rates reduces 
the need for periodic Commission 
review of a pipeline's non-gas rates. 
ConEd asserts that, as with the PGA 
mechanism, market-based sales rates 
similarly provide a pipeline with the 
opportimity to change only one cost 
element of its rates outside of a general 
section 4 rate proceeding. Finally. 


"♦Order No. 636-A at p. 30,658. 
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CoaEd asserts that a rate design which 
virtually assures a pipeline full cost 
recovery regardless of the actual level or 
quality of service that it provides, i.e., 
SFV, cries out for greater Commission 
oversight, not a relaxation of the current 
rate review process. 

It is unnecessary for the Commission 
to attempt to replicate the triennial rate 
review provisions of the PGA 
regulations when pipelines terminate 
their PGAs, In any event, there are 
limits to the authority of the 
Commission to require pipelines to 
periodically justify their existing rate 
levels.*^ However, as the Commission 
stated in Order No. 636—A, the 
procedures provided under NGA 
sections 4 and 5 should ensure that a 
pipeline's rates are just and reasonable 
under ordinary circumstances, and the 
Commission intends to exercise its 
powers under those sections to the 
fullest. In circumstances where there are 
reasonable expectations of declining 
costs over the long run, ratemaking 
methods are available to establish rates 
that will not over-recover those costs.*^® 
Furthermore, parties may negotiate for a 
pipeline's agreement to hie section 4 
rate proceedings periodically, or by a 
date certain**^^ 


1. Filing of Firm Transportation Service 
Agreements 

APGA requests the Commission to 
amend the regulations to require 
pipelines to file their firm transportation 
service agreements with the 
Commission or make them available to 
customers, in order to assure that 
pipelines treat their customers in a non- 
discriminatory fashion. APGA states 
that the Commission has, for example, 
stated that pipelines must offer 
evergreen provisions on a non- 
discriminatoxy basis, but has not 
provided a means of determining 
whether the pipelines complying 
with this requirement 

The prohioition against 
discnminatory practices is not a new 
requirement imposed by Order No. 636, 
but has always been a requirement 
under Part 284 of the regulations. The 
Commission eliminated the requirement 
diat pipelines file copies of their service 
figreements in 1989 and has received 


"Public Service CoaimlMion of New York 
PSCNY) V. FKRC. 866 F.2d 487 (D.C Or. 1989) 
^uinng periodic Blings under NGA section 4 
wyond Commission's statutory authority). 

See Ozark Gas Transmission System, 50 FERC 
iW^52 (1990) (order on remand from PSCNY\. 
Sm) ^ 61,451 

Ozark Gas Transmission System, 55 FERC 
151,360(1991). 

“FImI i^UUoiu aerifying the Filing 
gaUons for part 284 Transportation and Sale of 


no complaints since then, nor is there 
any basis for concluding that a 
reinstatement of the requirement is 
necessary to ensure compliance with the 
prohibitions against discrimination. 
However, pipelines should make these 
contracts available upon request so that 
interested parties can be assured of 
compliance. 

C. Confidentiality of Discovery Data 

Rochester filed a motion for 
clarification of the Commission's June 
24,1992 order in these proceedings 
relating to the use of discovery 
procedures in the pipeline restructuring 
proceedings.*^® Rochester asserts that 
some pipelines submitting discovery 
data to the parties and Commis.sion staff 
have claimed that such material is 
privileged and confidential pursuant to 
Rule 602(e)(2) of the Commission's 
Rules of Practice and Procedure, which 
provides that on offer of settlement that 
is not approved by the Commission, and 
any comment on that offer, is not 
admissible in evidence against any 
participant who objects to its admission. 
Rochester argues that data and material 
submitted in response to the staffs data 
requests in restructuring proceedings 
are not subject to the provisions of Rule 
602(e)(2) b^use they are not offers of 
settlements or comments on such offers. 

The Commission giants thp renuested 
clarification. Data and material 
submitted pursuant to staff data requests 
in a restructuring proceeding prior to 
the date the pipeline files its 
compliance filing are not subject to the 
provisions of Rule 602(e)(2). Section 
388.112 of the Commission's regulations 
is the relevant provision governing the 
treatment of material submitted to the 
Commission under a claim of privilege 
or confidentiality. Parties may negotiate 
their ov\m protective agreements 
regarding information exchanged 
between the pipelines and parties in the 
restructuring proceedings. However, the 
information exchanged in such 
proceedings is not for the purpose of 
settlement, but to assure that the 
pipeline has complied with the 
Commission's orders. 

DC. Conclusion 

With this order, the Commission ends 
this rulemaking process. The regulations 
governing the historic restructuring of 
the natural gas pipeline industry are 
now final. No further petitions for 
rehearing of Order No. 636-B will be 
consider^. The Commission intends 
now to turn its attention and resources 


Natural Gas, FERC Stats, and Regs. (Regulations 
Preambles 1966~1990] 130,864. 

«®59 FERC 161,351 (1992). 


to processing each pipeline's 
compliance filing as quickly as possible 
so that gas consumers throughout the 
nation can begin to realize the 
competitive benefits of a restructured 
gas industry. 

The Commission orders: Order Nos. 
636 and 636-A, and the June 24,1992 
order in this proceeding, are clarified as 
set forth in this order, and rehearing of 
Order No. 636-A is denied. 

By the Commission. Commissioner Moler 
dissented in part with a separate statement 
attached. 

Lois D. Casfaell, 

Secretary. 

Appendix 

Allied'Signai, Inc.—^Allied-Signal) 

American Gas Association—(AGA) 

American Nahiral Gas Corporation and 
National Energy Systems Company— 
(American Natural Gas) 

American Paper Institute, Inc.—(American 
Paper Institute) 

ANR Pipeline Company—(ANR) 

Arcadian Fertilizer, L.P.—(Arcadian) 

Arkla, Inc.—(Arkla) 

Associated Gas Distributors—(AGD) 

Atlanta Gas Light Company end Chattanooga 
Gas Company—(Atlanta Gas) 

Barclays Bank, PLC, Canadian Imperial Bank 
of Commerce, Credit Lyonnais and The 
Fuji Bank, Ltd.—(Barclays) 

Blue Flame Suppliers, Corporation—(Blue 
Flame) 

Brooklyn Union Gas Company—(Brooklyn 
Union) 

Cincinnati Gas & Electric Company, The 
Union Light, Heat and Power Company, 
Lawrenceburg Gas Company and 
Mountaineer Gas Company—(Cincinnati 
Gas) 

Citizens Gas & Coke Utility—(Qtizens Gas) 
CNG Transmission Corporation—(CNG) 
Colorado Interstate Gas Company—(QG) 
Columbia Gas Transmission Corporation— 
(Columbia) 

Consolidated Edison Company of New York, 
Inc.—(ConEd) 

Consolidated Minerals, Inc., Georgia-Pacific 
Corporation, Rinker 
Materal Corporation, and U.S. Agri- 

Chemicals Corporation—(Consolidated 
Minerals) 

East Tennessee Group and the Tennessee 
Valley Municipal Gas Associatioii— 
(TVMGA) 

Elizabethtown Gas Company— 
(Elizabethtown) 

Florida Municipal Natural Gas Association— 
(FMNGA) 

Fuel Managers Association 
Oeat Lakes Gas Transmission Limited 
Partnership—(Great Lakes) 

Industrial Groups-^Process Gas Consumers 
Group, American Iron and Steel 
Institute, Georgia Industrial Group, 
Association of Businesses Advocating 
Tariff Equity, California Industrial 
Group, (^ifomia Manufactures 
Association, and California League of 
Food Processors) 
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Interstate Natural Gas Asscxdation of 
America—(INGAA) 

Interstate Power Company—(Interstate 
Power) 

JMC Power Pit^ecta 
KNEnei^.Inc.—(KN) 

Long Island Lighti]^ C^pany—(ULCO) 
Louisville Gas and Sectric Q^pany— 
(Louisville) 

Memphis Lig^t, Gas and Water Division, CHy 
of Mempto, Tennessee, Philadelphia Gas 
Works, and The American Public Gas 
Assodation—(APGA) 

Meridian Oil Inc.—(Meridian) 

Midland Cogeneration Venture Limited 
Partnership—(Midland Cogeneration) 
Missouri Public Service, Kansas Public 
Service, Michigan Gas Utilities, & Peoples 
Natural Gas Company, Divisions of 
UtiliCorp United Inc.—(UtiliCorp 
Divisions) 

Missouri Public Service, Kansas Public 
Service, ft Peoffles Natural Gas Company, 
Divisions of UtiliCorp United Inc,— 
(Indicated UtiliCorp Divisions) 

Mojave Pipeline Company—(Mojave) 
Municipal Gas Authority of Georgia 
National Association of Gas C^onsumers— 
(Gas Consumers) 

National Fuel Cias Supply Corporation— 
(National Fuel) 

Natural Gas Pipeline Company of America— 
(Natural) 

NERCO Oil ft Gas, Inc.—(NKROO) 

New England Gas Distributors—(New 
England Gas) 

New England Power (Ompany—(New 
Engla^ Power) 

New Jersey Board of Regulatory 
Commissioners—(NJBRC) 

New Jersey Natural Gas (Ompany—(New 
Jersey Natural) 

New York State Electric ft Cias Corporation— 
(NYSEftG) 

Northeast Energy Associates and North Jersey 
Energy Associates—(Northeast Energy) 
Northern Distributor Group 
Northern Indiana Public Service (Ompany— 
(Northern Indiana) 

Northern Natural Gas (Company (Northern), 
Transwestem Pipeline (Company 
(Transwestem), and Florida Gas 
Transmission Compiany (Florida Gas)— 
(Enron) 

Northern States Power Company and 
Northern States Power (Company— 
(Northern States) 

Pacific Gas and Electric Company—(PG6E) 
Pacific Gas Transmission Company—(PCTJ 
Pacific Interstate Offshore Oimpany—^PIOC) 
Pacific Offshore Pipeline Company— 

(porco) 

Panhandle Eastern Pipe Line C^ompany, 

Texas Eastern Transmission Corporation, 
Algonquin Gas Transmission Company and 
Trunkline Gas Company—(PEC Pipeline 
Group) 

Peoples Gas Light and Coke Company, North 
Shore Gas Company and Northern Illinois 
Gas Company—^Peoples Gas) 

Power Authority of the State of New York— 
(Power Authority) 

Prior Energy Corporation—(Prior Energy) 
Producer Associations—(independent 
Petroleum Association of America. 
Independent Petroleum Association of 


New Mexico, Louisiana Association of 
Independent Producers and Royalty 
Owners, Ohio Oil ft Gas Association. 
Oklahoma Independent Petroleum 
Association, and Panhandle Producers and 
Royalty Owners Association) 

Public Service Electric and Gas Company and 
New Jersey Natural Gas Company— 
(PSE&G) 

Questar Pipeline Company—(Questar) 
Rochester Gas and Electric Corporation— 
(Rochester) 

Sierra Pacific Power Company—(Sierra) 
Southern California Edison Company— 
(SoCal Edison) 

Southern Natural Gas Company—(Southern) 
Southwest Gas C}orpQratiox^-{Soutbwe8t Gas) 
State Regulatory Commissions—(Iowa, 
Missouri, and Wisconsin) (State 
Commissions) 

Tenneco Gas—(Tenneco) 

Tennessee Small General Service Customer 
Group ft the Columbia Small Customer 
Group—(Tennessee and Columbia Small 
Customers) 

TransCanada Pipelines Limited— 
(TransCanada) 

Transcontinental (^s Pipeline Corporation— 
(Transco) 

UGi Utilities, Inc,—(UGI) 

United Cities Gas Oimpany—(United Cities) 
United Distribution Companies—(UDQ 
United Gas Pipe Line Company—(United) 
Virginia Electric and Power Company— 
(Virginia Power) 

Washington Gas Light Company— 
(Washington Gas) 

Western Resources, Inc.—(Western 
Resources) 

Williams Gas Marketing Company—(WGM) 
Wiliiston Basin interstate Pipeline 
Company—(Wiliiston) 

Moler, Commissioner, Dissenting in Part 

I will not reiterate the points I made in my 
dissent to Order No. 636-A. However, a new 
issue is starkly presented to the Commission 
in this order, and I disagree with how my 
colleagues have resolved it. 

In Order No. 63&-A we permitted small 
customers to continue their historical right to 
a one-part rate. On rehearing the small 
customers have pointed out that a right to 
capacity at a one-part rate on the downstream 
pipeline does not go far enough. They seek 
one-part rates all the way to the wellhead. In 
response to their request, the Commission 
leaves the issue of small customer rates on 
upstream pipelines to the vagaries of the 
restructuring proceedings. I disagree with 
that approach. 

By limiting the right to a small customer 
rate to customers "directly connected to" a 
pipeline, the majority has decided in this 
order that a small customer may not have 
access back to the wellhead. Moreover, the 
upstream capacity may also cost substantially 
more. This is because the small customer 
(which has in the past paid Account No. 858 
costs as a volumetric charge) may have to pay 
a two-part rate, with a reservation charge, to 
get upstream access. 1 will dlosely watch how 
this issue plays out in the restructuring 
proceedings. 


For this reason, I must dissent in part 
Elizabeth Anne Moler. 

CkunmissJoner, 

(FR Doc. 92-29564 Filed 12-7-92; 8:45 am) 
MLLMO oook STtr-OMi 
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Regulations Governing Blanket 
Marketer Saiee Certificatee 

Issued November 30,1992. 

AGENCY: Federal Energy Regulatory 
Commission. 

ACTION: Final rule. 

SUMllARY: The Federal Energy 
Regulatory Commission (Ccmunission) is 
adopting a £Lnal rule that issues blanket 
certihcates of public convenience and 
necessity to all persons who are not 
interstate pipelines, with certain 
conditions relevant to affiliated 
marketers. The blanket marketer 
certificates authorize certihcate holders 
to make jurisdic±ional gas sales for 
resale at negotiated rates, with 
pregranted abandonment. The blanket 
certihcates are issued by operation of 
the rule itself; there is no requirement 
for persons to hie applications seeking 
such authorization. 

E FFEC TI V E DATE: January 7.1993. 
ADDRESSES: All requests for rehearing 
should refer to Do^et No. RM92-9-000 
and should be addressed to: Office of 
the Secretary, Federal Eneigy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20426. 

FOR FURTHER INFORMATION CONTACT: 
Jeffrey A. Gollomp, Office of the General 
Counsel, Federal Energy Regulatory 
commission. 825 North Capitol Street, 
NE., Washington, DC 20426, (202) 208- 
1022. 

SUPPLEMENTARY INFORMATION: In 
addition to publishing the full text of 
this document in the Federal Register, 
the commission also provides all 
interested persons an opportunity to 
inspect or copy the contents of this 
document during normal business hours 
in room 3308, 941 North COpitol Street, 
NE., Washington, DC 20426. 

The commission’s issuance Posting 
System (CUPS), an electronic bulletin 
bWd service, provides access to the 
texts of formal documents issued by the 
commission. CEPS is available at no 
charge to the user and may be accessed 
using a personal computer with a 
modem oy dialing (202) 208-1397. To 
access QPS, set your communications 
software to use 300,1200, or 2400 baud, 
full duplex, no parity, 8 data bits, and 
1 stop bit. The foil text of this document 
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will be available on CIPS for 30 days 
from the date of issuance. The complete 
text on diskette in WordPerfect format 
may also be purchased from the 
Commission's copy contractor, La Dom 
Systems Corporation, located in room 
3106, North Capitol Street, NE., 
Washington, DC 20426. 

I. Introduction 

Before Commissioners: Martin L. Allday, 
Chairman; Charles A. Trabandt, Elizabeth 
Anne Moler, Jerry J. Langdon and Branko 
Terzic. 

The Federal Energy Regulatory 
Commission (Commission) is issuing a 
final rule governing jurisdictional sales 
for resale of natural gas by all persons 
who are not interstate pipelines. The 
final rule issues blanket certificates of 
public convenience and necessity 
authorizing certificate holders to make 
jurisdictional gas sales for resale at 
negotiated rates, with pregranted 
abandonment. The blanket sales 
certificates (marketing certificates) are 
issued by operation of the rule itself— 
there is no need or requirement for 
persons to file applications seeking such 
authorization. The final rule provides 
authorization that is equivalent to that 
of, or more expansive than, our prior 
individual marketing authorizations. To 
avoid confusion and provide regulatory 
certainty, the Commission will clarify 
that until the holder of an existing 
marketing certificate receives authority 
to make jurisdictional sales under this 
rule, the marketing authorizations 
issued prior to the final rule will 
continue in accordance with their terms. 
Once the authorization provided by the 
rule becomes effective, however, the 
marketing authorizations provided by 
existing certificates will be subsumed 
into the authorization provided by the 
rule. Thus, there will be no gap in the 
authorization for existing certificate 
holders to continue making sales under 
their existing certificates pending the 
effectiveness of the authorization 
contained in this rule. In the event that 
an existing marketing certificate expires 
by its own terms before the 
authorization in the rule becomes 
effective, the marketer may seek an 
extension of its existing certificate to 
prevent a gap in authorization to make 
jurisdiction^ sales. Further, the 
marketing certificates issued by the final 
rule are of limited jurisdiction. As such, 
the holders of marketing certificates are 
not subject to any other regulation 
tinder the Natural Gas Act jurisdiction 
of the Commission by virtue of 
transactions under the certificates. 

On August 3,1992, the Commission 
issued a Notice of Proposed Rulemaking 


(NOPR) in this proceeding.' Upon our 
further review of the NOPR's provisions 
and the comments submitted thereto, 
we are adopting, in principal part, the 
provisions set forth in the NOPR. 
However, certain modifications to the 
regulations proposed in the notice are 
refiected both in the discussion section 
of this preamble and in the adopted 
regulations. 

As stated in the NOPR, the final rule 
will complement the regulations 
promulgated by the Commission's Order 
Nos. 636 and 636-A,^ further fostering 
a competitive natiual gas sales market 
where merchants of natural gas are 
influenced by market forces. In 
addition, the final rule advances those 
objectives previously delineated by the 
Commission in orders granting 
marketing certificates, e.g., facilitating 
the sale of gas that might otherwise be 
shut-in; giving all natural gas suppliers 
broader access to markets; increasing 
pipeline throughout; and providing 
potential buyers with alternative 
sources. 

In Order No. 636 the Commission 
asserted that one of the purposes of that 
rule was ‘To enable the (open-access 
interstate) pipelines to compete directly 
with other gas sellers on the same terms 
at prices determined in a competitive 
market." ^ The Commission found that 
the "promotion of competition among 
gas suppliers will benefit all gas 
consumers and the nation by ‘ensuring) 
an adequate and reliable supply of 
(clean and abundant) natural gas at the 
lowest reasonable price'."^ To that end. 
Order No. 636 issues "pipelines holding 
a blanket transportation certificate 
under subpart G of part 284 of the 
Commission's regulations, or 
performing transportation under 
Subpart B, a blanket certificate 
authorizing firm and interruptible sales 
for resale * * * * at prices determined 
in a competitive market."^ 

While Order Nos. 636 and 636-A 
spoke to the restructuring of the natural 
gas industry as a whole, their provisions 
pertain specifically to open-access 
interstate pipelines. This final rule 


‘ 57 FR 55766 (Aug. 11,1992). 

^ Pipeline Service Obligations and Revisions to 
Regulations Governing Self-Implementing 
Transportation: and Regulation of Natural Gas 
Pipelines After Partial Wellhead Decontrol, 57 FR 
13267 (Apr. 16.1992), III FERC Stato. ft Regs. 
Preambles f 30,939 (Apr. 8,1992); order on reh’g, 
Order No. 636-A, 57 FR 36128 (Aug. 12,1992), III 
FERC Stats, ft Regs. Preambles 130,959 (Aug. 3. 
1992). 

^ Order No. 636, at pp. 30,437-30,438 (emphasis 
added). 

*Id. at p. 30,391 (citing S. Rep. No. 39, 101st 
Cong., 1st Sess., at p. 1 (1989) and H.R. Rep. No. 
29.101st Gong., 1st Sess., at p. 2 (1989)). 

^Id. at p. 30,438. 


concerns the "other gas sellers" alluded 
to above. The goal of this rule—in 
conjunction with the regulations 
promulgated in Order Nos. 636 and 
636-A—is to provide to all merchants of 
natural gas the "level playing field" that 
the Commission continually strives to 
promote. By issuing marketing 
certificates, this final rule will place gas 
merchants who ere not interstate 
pipelines on an equal footing with 
interstate pipeline merchants who are 
afforded blanket sales certificates 
pursuant to Order No. 636. Further, and 
most importantly, the final rule will 
foster a truly competitive market for 
natural gas sales for resale in interstate 
commerce, giving purchasers of natural 
gas access to multiple sources of natural 
gas and the opportunity to make gas 
purchasing decisions in accord with 
market conditions. As we emphasized 
in Order No. 636-A, our "policy of 
relying, to the maximum extent 
possible, on competitive market forces 
to balance the supply and demand for 
natural gas at reasonable prices should 
be extended to all sales markets."^ 

n. Background 

On April 8,1992, the Commission 
issued Order No. 636.^ The conditions 
and circumstances in the natural gas 
industry leading to the Commission's 
adoption of the regulations promulgated 
by Order No. 636 are the same ones 
prompting the Commission's actions 
herein. Because this background was 
comprehensively laid out in the 
Preamble to Order No. 636, it will not 
be repeated verbatim in this notice, 
except to the extent it specifically 
relates to the marketing of natural gas. 
However, suffice it to say that Order No. 
636—upon its implementation—^will 
fundamentally change the natural gas 
industry by causing open-access 
pipelines to unbundle their sales service 
from their transportation services such 
that the open-access interstate pipelines' 
role in the industry will be distinctly 
two-fold: that of a merchant of natural 
gas engaged in the unbundled sale of gas 
as a commodity, and that of a 
transporter of natural gas providing full 
open access transportation service. This 
dichotomy of roles on the part of the 
pipelines creates a w'holly distinct 
industry as to interstate gas sales for 
resale. 

That facet of the natural gas industry 
involving the marketing of gas for 
resale—and the Commission's issuance 
of certificates authorizing such sales— 
has burgeoned due, in part, to (1) the 
Federal court holding in Maryland 


‘Order No. 636-A. at p. 30,612. 
' See note 2. supra. 
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People's Counsel v. F£Ji,C.,^ (2) the 
issuance of Order No. 436,® and (3) the 
advent and increased use of new gas 
sources, e.g., imported natural gas and 
liouidified natural gas.'^ 

in Maryland People's Counsel^ the 
court rendered invalid the basis for the 
Commission's authorization of "special 
marketing programs" (SMP). In general 
terms, those programs entailed an 
agreement by a pipeline and its 
producers to amend high-priced gas 
purchase contracts entered into by the 
parties prior to the Natural Gas Policy 
Act’s partial wellhead decontrol.^ ^ 

Those agreements permitted producers 
to sell committed gas elsewhere at 
current market prices. In return, the 
pipeline would receive a credit against 
its purchase obligations, thus providing 
the pipeline with a measure of "take-or- 
pay" relief.** The problem with those 
programs, as the court viewed them, 
was the discriminatory and 
anticompetitive component of the SMP 
which provided for tne exclusion of the 
pipeline's "core market" from the 
category of authorized piuchasers of 
released gas under the SMP. Subsequent 
to Maryland People's Counsel, the 
Commission issued, in Tenneco Oil 
Company, et al,,^^ the first marketing 
certificate resembling the currently 
elective marketing certificates. The 
Commission issued that posX-Maryland 
People's Counsel marketing certificate to 
be consistent with the then new Order 
No. 436 and its nondiscriminatory, open 
access provisions. 

As was pointed out in Order No. 636, 
Order No. 436 succeeded in developing 
"an active and viable spot market" for 
gas and facilitating the transformation of 
die pipelines* * role *'from primarily 


• 761 F.2d 768 P.C Or, 1965). 

* Regulations of Natural Gas Pipelmes After 
Partial Wellhead Decontrol, Order No. 436,90 FR 
42408 (Oct. 18,1985), FERC Stats, k Regs. 
[Regul^ons Preambles 1962-196511 30365 
(1985), vacated and remanded. Associated Gas 
Distributors v. FERC, 624 F.2d 961 (D.C. Qr. 1967), 
cert, denied, 485 U.S. 1006 (1988), readopted on an 
intoiim basis. Order Na 500, 52 TO 30334 (Aug. 14, 
1967), FERC Stats, k Regs. {Regulations Preambles, 
1966-1990) I 30,761 (1967) remanded, American 
Gas Association v. FE)^, 868 F.2d 136 (DXI Cir. 
1989), readopted. Order No. 500-H, 54 FR 52344 
(Dec. 21,1989), FERC Stats, k Regs. (Regulatioiis 
Preambles, 1986-199011 30367 (1969), rob‘g 
granted tn part and denied in part. Order No. 500- 
I. 55 FR 6605 (Feb. 26.1990), FERC Stats, k Regs. 
(Regulations Preambles 1986-1990) t 30,880 
(1990), aff"d in part and remanded inpart, 
American Gas Association r. FERC. 012 F.2d 1496 
(D.C Cir. 1990), cert, denied. 111 S. Ct 957 (1991). 

'^See discussion on the Energy Pobcy Act of 
1992, infra. 

For examples of SMPs see Yankee Resources, 
Inc., 30 FERC 161,201 (1065); Tenneco Oil 
Company, etal.,2B FQtC 161363 (1084). 

Yankee Resources, 30 FERC 161.201, at p. 
61,405. 

*»33FERC1 61,134(1965), 


merchants of natural gas * * * to both 
merchants of natural gas and 
nondiscriminatory transporters of 
natural gas owned by others." By 
afiording non-pipeline merchants of gas 
open access to transportation service on 
pipelines holding blanket certificates, 
Order No. 436 brought about an increase 
in the number of entities seeking 
authorization to market gas. Also, the 
rise of gas imports and use of LNG peak¬ 
shaving facilities fostered the demand 
for certificate authorization to cover the 
resale of these additional resources. 

The Present Status of the Commission's 
Marketing Authorizations 

In issuing marketing certificates 
pursuant to section 7 of the Natural Gas 
Act (NGA) in response to individual 
applications for certificates, the 
Commission has, heretofore, specifically 
tailored such authorizations to the 
marketers* request. Therefore, the 
marketing certificate authorizations 
have been characterized by the specific 
types of natural gas sought to be sold. 
These categories of gas include (1) 
imported gas including liquified natural 
gas (LNG),*^ (2) surplus gas sold by 
interstate pipelines on an interruptible 
basis (ISS gas),*® (3) gas purchas^ from 
intrastate pipelines and local 
distribution companies (LDC),** (4) gas 
purchased brom interstate pipelines 
under case specific authorizations,*® 
and (5) gas purchased from industrial 
and cogeneration facilities.*® 

In most cases the Commission issued 
certificate authority to sell "all Natural 
Gas Policy Act (NGPA) categories of gas 
subject to the Commission’s NGA 
jurisdiction.” *® This broad category of 
gas refers to gas which is currently 
subject to Title I of the NGPA and which 
has not been removed from the 
Commission’s NGA jurisdicdon by 
section 601 of the NGPA.** Briefly 
stated, the NGPA removed from the 
Commission's NC^ jurisdiction certain 
categories of wholesale gas while 
creating statutory rates for other 
categories of wholesale gas. Collectively, 


'♦Order No. 636, 57 FR at 13271. 

See Salmon Resources Ltd., et ai., 50 FERC 
161.101 (1990), denied 51 FERC 161.148 
(1990); Pan National Gas Sales, Inc., 49 FERC 
161.199(1969). 

'• See ANR Supply Company, et ai., 50 FERC 
161,422 (1990); Vesta Ene^ Company. 53 FERC 
161342 (1990). 

'^See LaSER Marketing Company, et a/., 54 FERC 
161,362 (1091). 

See Providence Gas Company and Prov Energy 
Investments, Ltd., et aJ., 57 FERC 161,102 (1991). 

See Western Gas Marketing, Inc., et ai., 56 
FERC 161365 (1992). 

^ See Entrade Corporation, et al., 36 FERC 
161344(1987). 

15 U3.C 3301-3432. 


these wholesale transactions are labeled 
in section 2(21) of the NGPA as "first 
sales" and, generally, refer to gas saleis] 
that occur prior to a pipeline’s receipt 
of said gas. However, pursuant to the 
Natural Gas Wellhead Decontrol Act of 
1989, all remaining "first sales" of gas 
subject to the NGA are exempt from 
price controb effective January 1,1993, 
and consequently deregulated.** 

The authorizations provided under 
the final rule will take effect no earlier 
than January 1,1993. Therefore, there 
will no longer be any "NGPA categories 
of gas subj^ to the Commission’s NGA 
jurisdiction" to be covered by this rule. 
Furthermore, we note that with the 
enactment of the Energy Policy Act of 
1992, all importation of LNG and the 
importation of gas subject to a tee trade 
agreement is deemed to be a 
Donjurisdictional "first sale," thus 
removing such gas as a subject of this 
rulemaking.** 

ni. Discussion 

Although the comments to the NOPR, 
on the whole, reflected a general 
support for the proposed regulations, 
certain comments i^sed issues that 
require our discussion or warrant 
mc^fication to the regulations 
proposed in the NOPR and promulgated 
oy ^8 rule. 

The Find Rule in Tandem With Order 
No, 636 

Exxon Corporation (Exxon) submits 
that the discussion in the NOPR 
suggests that this final rule is dependent 
upon Order No. 636 for its ratio^e and 
validity. Exxon contends that thb nexus 
improperly links the viability of the 
blank^ marketing certificates to the 
outcome of judicial review of Order No. 
636. Therefore, Exxon asks the 
Commission to clari^ that the 
authorization issued by the final rule is 
not dependent upon Order No. 636 for 
its rationale or its validity. 

The Qimmission grants this 
clarification. We clarify that this final 
rule is independent of Order No. 636, 
and that the Commission’s 
determinations in Order No. 636 and 
this final rule are not intmtiependent. 
As we stated in the NOPR and reiterated 
in this final rule, the conditions and 
circumstances In the natural gas 
industry leading to our adoption of the 
regubtions promulgated by Order No. 
636 are generally the same ones 
prompting this final rule i.e,, an active 
and viable spot market for natural gas 
which dovetaib with the Commission’s 


** Natural Ga« WeUhaad Decontrol Ad of 1989, 
Pub. L. No. 101-60,103 Stat 157 (1989). 

*’Pub. L. No. 102-486, 106 Stat. 2776 (1992). 
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declaration that there are sufficient 
divertible supplies of natural gas; the 
pipelines’ movement away from the 
merchant function to that of 
nondiscriminatory transporter of gas as 
instigated by Order No. 436. 

Nevertheless, the Commission’s 
regulatory initiatives mandated in Order 
No. 636, with respert to open access 
pipelines, and in this final rule, with 
respect to ncnpipeiine merchants of gas, 
are the product of discrete rulemaking 
proceedings and are supported by 
independent legal foundations. 

Eligibility for Marketing Certificates 

A number of commenters sought 
clarification or modification of the 
provisions regarding who is entitled to 
engage in a jurisdictional sale for resale 
pursuant to the final rule. In section 

in the NOPR, we stated that tEe ^ 
marketing certificate authorization 
granted by the final rule would be 
available to *’any person who is not an 
interstate pipeline.” The effective dale 
of this autnorization, as provided by 
subsection (b) of that section, is 30 days 
after the final rule is published in the 
Federal Register. However, as a result of 
our concern about the potential for 
discriminatory practices vis-a-vis the 
pipeline/affiiiated marketer 
relationship, we conditioned the 
granting of a marketing certificate to 
affiliate marketers of an interstate 
pipeline upon a finding that the 
affiliated pipeline has complied with 
section 284.14(b). This condition was 
imposed in section 284.402(c) of the 
reflations proposed in the NOPR. 

Five comments to the NOPR^^ raised 
issues concerning the affiliated 
marketer/non-affiliated marketer 
distinction with respect to the effective 
date of the authorization. Texaco Gas 
stated that the blanket certificates 
should be granted immediately to all 
alfiliated marketers for transactions with 
non-affiliated pipelines. Phillips Gas 
submits that the final rule should allow 
affiliated marketers to make sales under 
a blanket certificate for transactions 
where gas is not actually being moved 
on the affiliated interstate pipeline. 

In recognition of the fact that a gas 
njarketer may be affiliated with more 
than one pipeline involved in an Order 
No. 636 restructuring proceeding, we 


See coauneoU by Texaco Gas Marketinfi. Inc. 
(Te]^ Gas); Phillips Petroleum Company. Phillips 
^ ^keUng Company. Phillips Texas Border 

Phillips Cas Pipeline Company. 
^ GPM Gas Corpoiatton (Phillips Gas); Enron Gas 
, j ces p)rporation (Enron Gas Services); Qtrus 
taduslrial Sales Company. Inc. atrus Marketing, 
be., and atrus Trading Corporation (Otrus 
M^keting); CNG Producing Company and Oxy 
oSA. Inc, (CNG Produd^ 


provided, imder § 284.402(c) of the 
r^ulations proposed in the NOPR, a 
pipeline specific approach to the 
^affiliated marketer** condition. That is, 
the marketing certificate authorization is 
triggered as to transactions involving 
ea^ individual affiliated pipeline upon 
that pipeline’s compliance with 
§ 284.14(b). This provision has the effect 
of granting the authorization to engage 
in marketing transactions involving an 
affiliated pipeline that is in compliance 
with § 284.14(b) or involving a 
nonaffiliated pipeline while precluding 
such transactions involving affiliated 
pipelines not yet in compliance with 
Order No. 636. Further, all transactions 
involving nonaffiliated pipelines are 
subject to paragraph (b) ox the 
regulations with respect to the effective 
date of this authorization. This 
clarification effectively addresses, and 
should allay, the concerns of Texaco 
Gas and Phillips Gas. 

Citrus Marketing and Enron Cias 
Services filed similar comments. They 
urge the Commission to revisit its 
treatment of marketing affiliates, and 
place these marketers on a par with all 
marketers. They submit that marketing 
certificates should be uniformly granted 
to all marketers, regardless of their 
corporate structure or affiliations. These 
commenters point to Order Nos. 497 
and 497-A in support of their 
contention that marketing affiliates 
cannot abuse their relationship with the 
pipeline in marketing natural gas. 

These arguments do not persuade us 
to remove the affiliated marketer 
condition provided at § 2B4.402(c) of the 
proposed regulations. As we have 
stated, the concerns regarding 
anticompetitive practices that led to our 
incorporation of this condition should 
be obviated upon the affiliated 
pipeline’s compliance with the 
requirements established by Order No. 
636. Further, we must emphasize that 
any disparate treatment that does occur, 
will be in the final analysis, primarily 
a function of an affiliated pipeline’s 
delay in complying with the provisions 
of Order No. 636. 

As described in the NOPR. the 
Commission has historically been 
concerned about the potential for 
anticompetitive practices stemming 
from the pipeline/marketing affiliate 
relationship. These concerns focused on 
the possibility that pipelines affiliated 
with marketers would afford these 
marketers an undue preference in terms 
of access to transportation services,** or 
that the affiliated marketer could favor 
its affiliated interstate pipelinefs) by 


** Western G€is Marketing. Inc., 58 FERC1 61.365, 
at p. 62.251. 


giving gas sales preference to purchasers 
who would utili^ the pipeline’s 
transportation service.*® In both 
scenarios, the Commission’s concern 
has been that a pipeline and its 
marketing affiliate could act in concert 
to benefit the corporate whole, and in so 
doin^ engage in unduly discriminatory 
practices proscribed by the NGA and the 
Commission’s regulations. 

Another concern which gave rise to 
the rate restrictions imposed on 
affiliated marketers in the previous 
marketing certificates issued by the 
Commission was that prior to Order No. 
636’8 decision to issue complying 
pipelines blanket certificates for firm 
and inteiTuptibie sales service, the 
principal vehicle through which 
pipelines could market gas was the ISS 
certificates —^which ere to be 
supplanted by the aforementioned 
blanket certificates.*® ISS certificates 
authorized a pipeline to make 
interruptible sales for resale subject to 
commission imposed rate restrictions. 

In the various marketing certificates, the 
commission authorized affiliated 
marketers to sell ISS gas purchased &om 
nonaffiliated pipelines without rate 
restrictions but required that sales of gas 
urchased from their affiliated pipelines 
e made at the price the marketer paid 
for the gas.*® Thus, the pipeline would 
be prevented from circumventing the 
rate restrictions placed on its ISS 
certificate by merely creating a 
marketing “alter ego” free from these 
constr^ts. The incentive for these 
anticompetitive practices will be 
removed once the pipeline complies 
with Order Na 636. However, until 
such time, we believe it necessary to 
maintain the condition for affiliated 
marketer authorization. The comments 
do not persuade us to proceed 
otherwise. 

Six commenting parties expressed 
concern over the NOPR’s approach to 
affiliates of non-open access (closed) 
pipelines. Specifically, § 284.402(c) of 
the proposed regulations provided that 
the marketing certificate authorization is 


Enron Gas Marketing. Inc.. 57 FERC f 61.257. 
at p. 61.604 (1991). 

^ See, e.g.. Northern Natural Gas Cknupany. 42 
FERC 161.303 (1966); Transwestem Pipeline 
Company. 43 FERC 161.240 (1988); CNG 
Transmission Corporation. 45 FERC 4 61.466 
(1968). 

Axkla En^gy Resources. Inc. et al., 59 
FERC 161,173 (1992). 

"See ANR Supply Company, ef al., 50 FERC 
191.422(1990). 

"See coznmeots by National Fuel Gee 
Distribution Corporation (National Fuel Gas). 
National Fuel Resources. Inc. (National Fuel 
Resources), Equitable Resources Marketing 
Company (Equitable Resources). Yankee Gas 
Services Company (Yankee Gas Services), Ensercb 
Gas Company (Enserch), and JMC Profects. 
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not extended to affiliates of non-open 
access interstate pipelines. The concern 
manifested by the parties is that an 
affiliation with a non-open access 
pipeline would cause the affiliated 
marketer to forfeit its ability to utilize 
tlie certificate authorization granted by 
this rule to effectuate marketing 
transactions not involving the affiliated 
non-open access pipeline. 

We find merit in this concern and 
shall modify the proposed rule at the 
specified provision to read that the 
marketing certificate authorization *‘is 
not extended to affiliates of persons who 
transport gas in interstate commerce and 
who do not have a tariff on file with the 
Commission under part 284 of this 
subchapter with respect to transactions 
involving that person.” By adding this 
language, we are only for^osing 
blanket marketing authorization 
regarding transactions between 
marketers and their affiliated non-open 
access interstate pipelines. Non-open 
access pipelines are not subject to the 
requirements mandated by Order No. 
636 and are, therefore, not afforded the 
correlative benefits of Order No. 636, 
j e., blanket sales certificates. We find 
no justification for affording the non¬ 
open access pipelines the opportunity to 
gain alternative access to blanket sales 
certificate authorization via an affiliated 
marketer. 

National Fuel Gas and National Fuel 
Resources expressed their concern 
regarding whether their affiliation with 
Penn-York Energy Corporation, a 
contract storage company, impairs their 
ability to use this authorization. The 
crux of their concern is whether Penn- 
York falls under the rubric of non-open 
access pipeline given the fact that we 
amended section 284.1 of the 
Commission's regulations to define 
transportation as including storage.^^ In 
equating storage with transportation 
under section 284.1(a), the Commission 
did not carve out any exceptions or 
provide a distinction between the 
contract storage service provided by 
Penn—York and the service offered by 
other contract storage providers. 
However, given the modification set out 
above, these parties' concerns are 
unfounded b^use, as they indicated, 
Penn-York does not engage in 
transactions with its affiliates. As 
discussed above, the affiliates are not 
precluded from utilizing the 
authorization for transactions involving 
either nonaffiliated pipelines or 
National Fuel Gas Supply Corporation 
(National Supply), an affiliated open 
access interstate pipeline, once National 


See Order No. 636. at p. 30.412. 


Supply is in compliance with Order No. 
636. 

A related issue was raised by 
Southern Califomia Gas Company 
(SoCalGas). As SoCalGas points out, it 
purchases certain quantities of gas from 
its affiliate Pacific Interstate 
Transmission Company (Pacific 
Interstate), a natural gas company 
within the meaning of the NGA.^* 
SoCalGas' concern is that it would not 
be eligible for a blanket marketing 
certificate should Pacific Interstate be 
deemed to be a non-open access 
pipeline. Pacific Interstate delivers the 
sales gas to SoCalGas by utilizing the 
transmission capacity of three interstate 
pipelines—^Pacific G^ Transmission 
Company, Northwest Pipeline 
Company, and El Paso Natural Gas 
Company (Western Delivery System). In 
addition, I^cific Interstate owns 
pipeline looping facilities which it 
includes in its cost-of-service tariff. 
Consequently, in order for SoCalGas to 
avail itself of the certificate authority 
issued by this final rule as to 
transactions involving Pacific Interstate, 
Pacific Interstate would have to file a 
Part 284 tariff and Order No. 636 
Compliance filing. The Commission 
would address the imique 
characteristics of Pacific Interstate in 
relation to Order No. 636 in that specific 
proceeding. 

Two commenters raise issues 
concerning the status of NGA section 
7(f] certificate holders. lowa-Illinois 
requests clarification that a holder of an 
NGA section 7(f) service area certificate 
is entitled to a blanket marketer 
certificate. United Distribution infers 
the same. As applied by the 
Commission, section 7(p service area 
determinations allow local distribution 
companies to provide their traditional 
LDC service across a state line without 
invoking Commission jurisdiction.^** We 
will clarify that section 7(f) certificate 
holders are eligible for the limited 
jurisdictiqn certificates issued by the 
final rule. 

Certain commenters expressed unique 
concerns regarding the effective date of 
the rule. Texaco Gas' concern derives 
from the fact that it is affiliated with 
Point Arguello Natural Gas Line 
Company (Point Arguello), an open 
access pipeline that is not required to 
make a compliance filing under Order 


Northwest Alaska Pipeline Company ef oi.» 10 
FERC161.032. at p. 61,087 (1980). 

See conunents by lowa-Illinois Gas and Electric 
Company (lewa-Ulinoia) and United Distribution 
Companies (United Distribution). 

Section 1(b) of the NGA provides, in part, that 
the NGA does not apply **to the local distribution 
of natural gas or to the facilities used for such 
distribution.*’ 


No. 636. By order dated July 20,1992, 
the Commission granted Point 
Arguello's unopposed motion to 
terminate its Orcier No. 636 
restructuring proceeding.** 

The NOPR provided that an affiliated 
marketer would receive its blanket 
marketing certificate authorization 
when its affiliated pipeline's 
compliance filing under § 284.14(b) is 
approved by the Commission. TI^ date 
was utilized in recognition that certain 
affiliated pipelines may be 
transportation-only pipelines and, 
therefore, not receive a § 284.284 
blanket sales certificate. Upon further 
review we shall modify § 284.402(c) of 
the proposed regulations to read that the 
certificate authorization "will become 
effective for an affiliated maiketer with 
respect to transactions involving an 
affiliated pipeline when (i) an affiliated 
pipeline receives its blanket sales 
certificate pursuant to § 284.284, (ii) a 
transportation-only affiliated pipeline’s 
compliance filing under § 284.14(b) is 
approved by the Commission, or (iii) as 
of the date of an order by the 
Commission terminating the affiliated 
pipeline's RS proceeding. RS 
proceedings terminated prior to the 
issuance of the final rule are deemed 
terminated on the effective date of this 
rule for purposes of the authorization 
granted under this regulation." ^ 
Provision "(iii)" is added to address the 
concerns raised by Texaco Gas regarding 
Point Arguello. 

Affiliated Natural Ckts Marketers 
Association (Affiliated) points out that 
the certificate authorizations provided 
under Western Gas Marketing, Inc.^^ 
were limited to a term ending on the 
earlier of September 30,1993, or the 
effective date of a blanket sales 
certificate issued to the affiliated 
pipeline. Affiliated states that a 
pipeline's compliance may occur after 
September 30,1993, and that the 
affiliated marketer's current sales 
certificate should be automatically 
extended if its affiliated pipeline "has 
taken the required steps to comply with 
Order No. 636." 


Point Arguello Natural Gas Line Company, 60 
FERC 161,040 (1992). In that case, the CommiMion 
noted that Point Arguello (a transportation-only 
pipeline) only ships gas for Its owners’ affiliates, 
and that other shippers will not likely use the 
pipeline. The Commission further stated that it will 
reexamine the need to require Point Argu^lo to 
comply with Order No. 636 if other shippers should 
seek service. 

Our purpose in adding ”(i)** Is to recognixe that 
in Order No. e36-A, wo acknowledged that there 
may be some isolated markets that are not 
sufficiently competitive to support a finding that a 
particular pipeline lacks significant market power. 

58 FERC 131,365 (1992). 
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This proceeding solely concemsJthe 
Commission’s effort to promulgate a 
rule of general applicability. Affiliated’s 
^uest with respect to its specific 
oiaAeting authorization exceeds the 
scope of this rulemaking. We will 
address individual cases as they arise to 
the extant necessary to prevent 
hardship. 


Limited Jurisdiction Certificates 

Section 284.402(a) of the proposed 
regulations provides that ’’[a] blanket 
certificate issued under subpart L is a 
certificate of limited jurisdiction which 
will not subject the certificate holder to 
any other regulation imder the Natural 
Gas Act jurisdiction of the Commission 
by virtue of transactions under the 
certificate.” The Independent Petroleum 
Association of America (IPAA) states 
that the NOPR did “not articulate any 
legal theory or factual basis for such a 
limited exercise of jurisdiction.” IPAA’s 
contention is that the final rule conflicts 
with the statutory mandates under 
sections 1(b) and 1(c) [Hinshaw 
Exemption] of the NGA.^® The 
Commission disagrees. 

Historically, the C^ommission has 
interpreted its statutory authority to 
include the issuance of limited 
jurisdiction certificates. The 
Commission has consistently recognized 
that an individual company can be 
engaged in both jurisdictional and 
nonjurisdictionai activities.^® As far 
back as Order No. 2, the Commission 
allowed intrastate pipelines to 
participate in the Order No. 533 
program involving the transportation of 
direct sale gas to hi^ priority users. In 
that order we stated: 


Iplartidpation by an intrastate pipeline in a 
533 transaction involves it In interstate 
transportation which is a jurisdictional 
activity. In order to encourage intrastate 
pipelines to participate in 533 arrangements, 
the Commission will assert only a limited 
claim of jurisdiction over participating 


In Order No. 436~A, we stated that 
"section 7(c) certificates are available to 


“SecUon 1(b) of die NGA provides in relevant 
part that the provisions of the Act shall apply to 
the sale in interstate commerce of natural gas for 
Section 1(c) provides in relevant part that 
the Act shall not apply to any person engaged in 

• • the transportation in interstate commerce or 
Bale in Interstate commerce for resale, of natural 
ju received by such person from another person 
Within or at the boundary of a State if all the nahiral 
*'8ceived is ultimately consumed within such 
State.** 

Providence Gas Company and Prov Energy 
bvestasnts. U±etal., 57 FERC f 61.102 (1991); 

Natural Gas Co. ef of.. 43 FERC 1 61.304 

Stats, k Regs., Regulations Preambles 
»77-1981 1 30,005. at p, 30,030 (1978), 43 Fed. 

H 5362 (Feb. 8,1978), 


iutrastates on a ‘limited jurisdiction* * 
basis without the full panoply of NGA 
rate and service obligations.”^' 
Similarly, we issued “limited 
jurisdiction” certificates in Order No. 
451-B Order No. 63 and Order No. 
543.^^ 

In issuing limited jurisdiction 
certificates such as the one at issue in 
this proceeding, the Commission’s aim, 
as evidenced by the litany of cases 
described above, has been to foster 
interstate natural gas throughput, 
prevent regulatory gaps, promote 
wellhead competition, and enhance 
meaningful access to the wellhead 
market, while maintaining the integrity 
of the Natural Gas Act. Wo believe that 
the final rule fulfills these aims. Further, 
IPAA offers no reason why a more 
expansive exercise of our jurisdiction is 
necessary, or why we should extend our 
regulation to cover the non¬ 
jurisdictionai aspects of these marketers’ 
business. 

The Association of Texas Intrastate 
Natural Gas Pipelines (Texas Intrastate) 
asks the Ck>mmission to clarify that any 
gas in an intrastate pipeline’s system, 
including its system supply, is eligible 
to be sold under the blanket certificate, 
and that transactions under the blanket 
certificate will not subject its 
“intrastate” gas to the Commission’s 
NGA jurisdiction, (insistent with our 
discussion above, that clarification is 
made as requested.^® However, we 
emphasize that this rule does not 
convey any transportation authority; 
therefore, an intrastate pipeline must 
acquire authority [e.g., under NGPA 
section 311) to transport the gas that is 
subject to the final rule. 


Order No. 438-A. 50 FR 52217 (Dec. 23,1985); 
FERC Stats, k Regs.. Regulations Preambles 1982- 
1985 1 30,675, at p. 31,651 (1985). 

« Order No. 451-B, 52 FR 21669 Oune 9.1987); 
FERC Stats, k Regs., Regulations Preambles 196S- 
1990 K 30,748 (1987) (where the Commission issued 
limited jurisdiction section 7(c) certificates 
authorizing intrastate pipelines to transport gas, 
under certain circumstances, on behalf of interstate 
pipelines or LDCs served by interstate pipelines). 

♦3 Order No. 63,45 FR 1872 (Jan. 9,1980); FERC 
Stats, k Regs., Regulations Pre^bles 1977-1961 i 
30,118 (1960) (where the Commission allowed 
''Hinshaw** f^peUnes to apply for blanket certificate 
authority to s^l and transport gas in interstate 
commerce under the same conditions applicable to 
intrastate pipelines under the NGPA section 311). 
These regulations were recodified in Order No. 436. 
See 18 CFR 284.224 (1991). ^ 

Order No. 543. 57 FR 32890 (July 24.1992); 
Regulations Governing V^icular Natural Gas, in 
FERC Stats, k Regs. Preambles 1 30,948 (July 16. 
1992} (where the Commission issued generic 
blanket certificates authorizing the sale of vehicular 
natural gas for resale in interstate commerce). 

^*San Diego Gas k Electric Company raised a 
similar concern. 


Sales Under the Final Rule vs. Sales 
Under Section 248.224 

Associated Gas Distributors* raises the 
issue of whether an LDC/Hinshaw may 
avail itself of either the blanket sales 
certificate authority issued by the final 
rule or the sales certificate authority 
rendered pursuant to § 284.224. Our 
response is that a person may utilize 
either orovision. Section 284.224 was 
promulgated to allow Hinshaws to carry 
out transactions of the kind permitted 
by NCS^A sections 311 and 312. Section 
284.224 permits Hinshaws to provide 
transportation service, make sales, and 
assign contractual rights to producer 
contracts. An example of where a 
§ 284.224 certificate may be utilized 
which illustrates the distinction 
between the two types of sales 
authorization is when an UXVHinshaw 
owns some local gas production in its 
market area. The § 284.224 certificate 
authorizes the Hinshaw to move this 
source of local supply through its 
system by displacement with its 
adjoining interstate pipeline and to 
engage in a transaction that constitutes 
boffi interstate transportation and a sale 
for resale in interstate commerce. 
However, this provision is restrictive in 
that it prescribe volumetric limitations, 
term limitations, and rate restrictions. 
The final rule, although not providing 
for transportation authority, permits a 
much more expansive sales authority. 

Negotiated Rates 

Section 284.402(a) authorizes the 
marketing certificate holder “to make 
sales for resale at negotiated rates.” 
Exxon contends that the (Dommission 
has failed to define the term “market 
negotiated rate” and has not provided 
any objective criteria pursuant to which 
a seller may demonstrate that the prices 
it receives comply with this stand^d. 

Any sale effectuated pursuant to the 
marketing certificate issued by this rule 
is by definition a sale at a negotiated 
rate. The findings of sales market 
competition that underlie both Order 
No. 636 and this final rule justify the 
negotiated sales rates authorized by 
these rules. In Order No. 636-A. the 
Commission found that “there is a 
significant amount of uncommitted 
natural gas at competitive prices 
throughout the country.” This finding 
of adequate divertible supplies of gas, 
taken together with the C)rder No. 636 
regime of full open access 
transportation, led the Commission to 
find that the sale of gas as a commodity 
will be suffidently competitive so as to 
prevent a pipeline from obtaining 


♦•Order No. 836-A. at p. 30,614 (citing Order No. 
636, at p. 30,440). 
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market power—a situation whereby a 
pipeline controls prices or excludes 
competition. The same holding obtains 
for other gas sellers covered by the 
authority granted here. The competitive 
gas commodity market will lead all gas 
suppliers to charge rates that are 
sensitive to the gas sales market and 
cognizant of the variety of options 
available to the gas purchasers.^^ And in 
a competitive market, the basis for the 
rate to be negotiated between a willing 
buyer and seller is a commercial, not 
regulatory, matter. Thus, we clarify that 
any negotiated rate received in a sde 
under section 284.402 falls within the 
ambit of this rule. This should address 
Exxon's concerns. Fmrther, because 
transportation will be fully unbundled 
from sales, gas prices in the market 
areas should not be skewed by 
imbedded costs. 

Access to Capacity 

Columbia Gas Transmission 
Corporation and Columbia Gulf 
Transmission Company (Columbia Gas) 
assert that Order No. 636 and the final 
rule "place pipelines as merchants at a 
distinct competitive disadvantage vis-a- 
vis sellers of gas which are not interstate 
pipelines." To wit, Columbia Gas urges 
the Commission to assure equality 
either hy requiring nonpipeline 
merchants to transact their sales wh^re 
the pipeline must unbundle or by 
removing the prohibitions against 
pipeline merchant ownership of 
downstream pipeline and storage 
capacity. IPAA makes a similar 
contention in arguing that a marketer's 
point of sale should to at a market 
center or mainline receipt point. 
However, the focus of IPAA's concern 
relates to the LDCs* and Hinshaw 
pipelines' access to capacity. 

We addressed similar comments in 
Order No. 636-A, wherein we stated 
that the advantage afforded the 
pipelines' competitors in regard to 
obtaining capacity on the pipeline "will 
be minimal and does not warrant 
permitting pipelines to be capacity 
holders and gain the opportunity to 
favor themselves as gas sellers."^® 

As to BPAA's comment, we note that 
nothing in either Order No. 636 or this 
final rule precludes non-LDC marketers 
firom obtaining capacity and operating 
under the same terms and conditions as 
LJDCs operate. Non-LDC marketers have 
equal access to obtaining capacity that 
is allocated hy the pipeline or released 


Cf., El Paao Nature] Gaa Company, 54 FERC 
161,316, reh’g granted in pQii,S6FERC^ 6^1,290 
(1991). 

* *For pipeline requirementa on unbundling, see 
18 CFR 264.283. 

♦•Order No. 636-A. at p. 30,543. 


pursuant to the pipeline's capacity 
release pro^am. 

Tenneco nas submitted that, as a 
condition for their receiving marketing 
certificates, LDCs should make available 
to customers behind their systems the 
LDCs' upstream capacity and should 
offer open access transportation on their 
systems under section 311. As a general 
pohcy matter, the Commission shares 
Tenneco's concerns. The Commission is 
concerned about the possibility that the 
marketing certificate authority could 
provoke undue discrimination on the 
part of an LDC by its use of this NGA 
certificate. However, the LDC systems 
are regulated by their respecrive State 
commissions. The authorization issued 
by the final rule is subject to the 
Commission's NGA jurisdiction of 
interstate transactions. We encourage 
State commissions to promote open 
access transportation at the state level. 

If a party believes that a particular LDC 
is exercising its blanket certificate 
authority in an unduly preferential or 
unduly discriminatory manner, that 
party may file a complaint with the 
Commission and we will investigate to 
determine whether action under section 
5 of the NGA is necessary to modify the 
certificate authority of the LDC to 
remedy the unduly discriminatory— 
behavior. 

Buy/Sell Arrangements 

IPAA states that marketer certificates 
issued by this rule should exclude sales 
made as a part of a buy/sell 
arrangement. In Order No. 636-A, the 
Commission addressed the issue of buy/ 
sell arrangements. Therein, we stated 
that such arrangements are prohibited 
once the pipeline's capacity release 
program is effective, but we 
grandfathered such arrangements 
existing on that date provided they are 
posted on the electronic bulletin board 
for informational purposes.*® Therefore, 
we will not revisit that issue in this 
proceeding. 

Reporting Requirements 

Tenneco asserts that the Commission 
cannot waive the reporting requirements 
of section 4 of the NGA. The 
Commission has not required that an 
otherwise unregulated nonpipeline 
marketer must make a filing. There is no 
reason to do so, especially in light of the 
fact that we are authorizing sales for 
resale at rates negotiated in a 
competitive market environment. As we 
have stated, "lt)he NGA specifically 
envisions that individualized contracts 


••Order No. 636-A. at p. 30,569; See also, El Paao 
Natural Gas Company, et ah, 59 F^C 161,031 
(199 2), reh’g denied and claripcation granted, 60 
FERC 161,117 (1992). 


will provide terms and conditions for 
the sale of cas." *' As is the case with 
pipeline sales certificate issued under 
Order No. 636, this rule returns to 
reliance on individualized contracts to 
determine the price provision. We will 
also monitor the operation of the market 
throu^ the complaint process. 

Both Columbia Gas and Tenneco 
argue that by imposing reporting 
requirements on the pipeline as 
merchant and not on the nonpipeline 
merchant the Commission is habiting 
the pipeline merchants’ ability to 
compete directly with other gas sellers 
due to the additional costs associated 
with the pipeline merchants' reporting 
requirements. Columbia Gas also points 
to the costs associated with establishing 
a separate sales unit as adding to this 
disparity. 

These arguments fail to take into 
consideration that all sellers of gas have 
variable costs associated with providing 
the gas sales service. Whether the 
pipeline's minimal reporting 
requirements will, over the course of all 
the pipeline's sales transactions, have 
the impact that the commenters 
anticipate is pure speculation. 
Ultimately, the effectiveness of any 
marketer of gas is based on whether it 
can purchase the lowest priced gas 
available to sell in the open market to 
potential customers. 
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The Energy Policy Act of 1992 

Pursuant to the Energy Policy Act of 
1992, section 3 of the NGA was 
amended to state that: 


(b) [wlwith respect to natural gas which is 
imported into the United States from a nation 
with which there is in effect a free trade 
agreement requiring national treatment for 
trade in natural gas, and with respect to 
liquefied natural gas— 

(1) the importation of such natural gas 
shall be treated as a ''first sale" within the 
meaning of section 2(21) of the Natural Gas 
Policy Act of 1978. 

As stated above, effective January 1, 
1993, all "first sales" are deregulated. 
Hence, all importation of LNG and 
importation of natural gas subject to a 
firee trade agreement are beyond the 
Commission's jurisdiction.** Westcoast 
Energy Marketing Ltd., Westcoast 


Order No. e36-A. at p. 30,613 (dting United 
Gas Pipe Line Co. v. Mobile Gat Service Corp., 3W 
U.S. 332 (1955)). 

•a The United Stetes and Canada are partiei to th( 


— 1 uujieu ouu v xi it tw fc o cuo -- . 

United States-Canada Free Trade Agrewsrent. Pre^ P 


trade agreement, with exchanges of letters. 
at Ottawa. Washington and Palm Springs December W 
22 and 23.1987 and January 2,1988; entered into 

force January 1,1989._IJ.S.T._, 27 LLM. 

281, implemented by United States-Canade Free 
Trade Agreement Implementation Act of 1966* 

L. No. 100-449,102 Stat 1851, as amended, 103 
Stat. 1833. 
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Resources Inc., and Canadian 
Hydrocarbons Marketing (U.S.) Inc. 
Westcoast Marketing) are affiliated with 
Centra Minnesota Pipeline which 
imports gas via NGA section 3 facilities. 
In Inter-City Minnesota Pipelines, Ltd.,^^ 
the Commission determined that Centra 
Minnesota is not a ‘‘natural gas 
company” within the meaning of the 
NGA. Nevertheless, Westcoast 
Marketing is concerned that because the 
Commission exercised its discretion 
under section 3 to apply the equivalent 
of section 7 certificate requirements, 
that Centra Minnesota is considered a 
non-open access affiliated pipeline. For 
the purposes of this rule, we do not 
deem Centra Minnesota to be such. 
Irrespective of this finding, we note that 
to the extent that Westcoast Marketing 
purchases and imports Canadian gas, 
the sale would constitute a “first sale” 
under the Energy Policy Act and would, 
therefore, be deregulate under the 
NGPA,»^ 

IV. Environmental Analysis 

Commission regulations require that 
an Environmental Assessment or an 
Environmental Impact Statement be 
prepared for any Commission action 
that may have a significant adverse 
effect on the human environment.** The 
Commission has categorically excluded 
certain actions from these requirements 
es not having a significant effect on the 
human environment.** The subject 
action here will not have a significant 
adverse impact on the human 
environment and falls within the 
categorical exemption provided in the 
3hon| Commission’s regulations for sales of 
natural gas that require no construction 
of facilities.*^ Therefore, an 
environmental assessment is 
unnecessary and was not prepared in 
this rulemaking. 

V. Regulatory Flexibility Act 
Certification 

The Commission certifies, pursuant to 
the Re^latory Flexibility Act (RFA), ** 
that this blanket marketer certificate 
rule will not have a “significant 
Bconomic impact on a substantial 

of small entities.” *» The RFA is 
ntended to ensure careful and informed 
tgency consideration of rules that may 


»' 29 FERCl 61 . 105 (l 9 a 4 ). 

^ See comment by Pacific Gas Transmission 
^pany at n. 3, 

ITU “Order No. 468. Regulations Implementing the 
kber Jitlonal Environmental Policy Act. 52 FR 47897 
W17,1987), FERC Stats, a Regs. 130.783, 
at 18 CFR part 380. 

*‘I8CFR38a4. 

*'18CPR380.4(aK27). 

“5U.S.C 601-412. 

**5 U.S.C 605(b). 


significantly afi^ect small entities and to 
encourage consideration of alternative 
approaches to minimize harm or 
burdens on small entities. 

The Commission does not believe that 
this rule would have a significant 
economic impact, within the meaning of 
the RFA, on a substantial number of 
small entities. This rule would (1) issue 
blanket certificates to market gas to all 
persons who are not interstate pipelines, 
thereby reducing costs associated with 
marketing gas and eliminating the need 
for such persons to apply for case- 
specific marketing authority, and (2) 
would limit the Commission’s 
jurisdiction over the holders of the 
certificates to the extent of their actions 
performed pursuant to these 
certificates.®* 

In view of the nature of the proposals, 
the Commission concludes that there 
will not be a significant impact on a 
significant number of small entities. 

VI. Information Collection Requirement 

The Office of Management and 
Budget’s (OMB) regulations require that 
OMB approve certain information 
collection requirements imposed by 
agency rules.*' However, this proposed 
rule contains no information collection 
requirements and therefore is not 
subject to OMB approval. 

List of Subjects in 18 CFR Part 284 

Continental shelf. Natural gas. 
Reporting and recordkeeping 
requirements. 

In consideration of the foregoing, the 
Commission amends part 284, chapter I, 
title 18, Code of Federal Regulations, as 
set forth below. 

By the O^mmission. 

Lois D. Cashell, 

Secretary. 

PART 284—CERTAIN SALES AND 
TRANSPORTATION OF NATURAL GAS 
UNDER THE NATURAL GAS POUCY 
ACT OF 1978 AND RELATED 
AUTHORITIES 

1. The authority citation for part 284 
is revised to read as follows: 

Authority: 15 U.S.C. 717-717w, 3301- 
3432; 42 U.S,C. 7101-7352; 43 U.S.C. 1331- 
1356. 


^ See comment by U.S. Small Business 
Administration (SBA). The SBA, although 
supportive of the final rule, was concerned that the 
Commission did not go far enough in stating why 
it certified the proposed rule under the RFA. We 
believe the final rule provides sufficient support for 
our position that the final rule ivill stimulate the 
spot market of gas sales and reduce the costs 
associated with such activity. 

5 CFR part 1320. 


2. In part 284, subpart L is added to 
read as follows: 

Subpart L—Certain Salaa for Reeala by 
Non-Intefatata Pipelinea 

Sec. 

284.401 Definitions. 

284.402 Blanket marketing certificates. 

Subpart L—-Ceftain Salee for Resale by 
Non-interstate Pipelines 

1284.401 Definitione. 

Affiliated marketer. For purposes of 
this subpart, an “affiliated marketer” is 
a person engaged in the “marketing” of 
natural gas &at is an “affiliate” of an 
interstate pipeline as those terms are 
defined in § 161.2 of this chapter. 

$264,402 Blanket marketing certificstee. 

(a) Authorization. Any person who is 
not an interstate pipeline is granted a 
blanket certificate of public convenience 
and necessity pursuant to section 7 of 
the Natural Cas Act authorizing the 
certificate holder to make sales for 
resale at negotiated rates in interstate 
commerce of any category of gas that is 
subject to the Commission’s Natural Cas 
Act jurisdiction. A blanket certificate 
issued under Subpart L is a certificate 
of limited jurisdiction which will not 
subject the certificate holder to any 
other regulation under the Natural Gas 
Act jurisdiction of the Commission by 
virtue of transactions under the 
certificate. 

(b) The authorization granted in 
paragraph (a) of this section will become 
effective on January 7,1993 except as 
otherwise provided in paragraph (c) of 
this section. 

(c) (1) The authorization granted in 
paragraph (a) of this section will become 
effective for an affiliated marketer with 
respect to transactions involving 
affiliated pi^lines when: 

(1) An atfiiiated pipeline receives its 
blanket certificate pursuant to § 284.284, 

(ii) A transportauon-only affiliated 
pipeline’s compliance filing under 
§ 284.14(b) is approved by the 
Commission, or 

(ill) As of the date of an order by the 
(Commission terminating the affiliated 
pipeline’s RS proceeding. RS 
proceedings terminated prior to the 
issuance of the final rule are deemed 
terminated on the effective date of this 
rule. 

(2) Should a marketer be affiliated 
with more than one pipeline, the 
authorization granted in paragraph (a) of 
this section will not be effective for 
transactions involving other affiliated 
interstate pipelines until such other 
pipelines’ meet the criteria set forth in 
paragraph (c)(1) of this section. The 
authorization granted in paragraph (a) of 
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this section is not extended to afhiiates 
of persons who transport gas in 
interstate commerce and who do not 
have a tariff on file with the 
Commission under ]>art 284 of this 
subchapter with respect to transactions 
involving that person. 

(d) Ab^donment of the sales service 
authorized in paragraph (a) of this 
section is authorize pursuant to section 
7(b) of the Natural Gas Act upon the 
expiration of tlie contractual term or 
upon termination of each individual 
sales arrangement. 

Note: This list of commenters will not be 
published in the Code of FedercJ 
Begulaiions. 

Commenters 

Docket No. RM92-9-000 

Affiliated Natural Gas Marketers 
Association. 

Associated Gas Distributors. 

Association of Texas Intrastate Natural 
Gas Pipelines. 

Citrus Industrial Sales Company, Inc., 
Citrus Marketing, Inc., and Citrus 
Trading Corporation. 

CNG Producing Company and OXY 
USA, Inc. 

Columbia Gas Transmission Corporation 
and Columbia Gulf Transmission 
Company. 

East Tennessee Group. 

Enron Gas Services Corporation. 

Enserch Gas Company. 

Equitable Resources Marketing 
Company. 

Exxon Corporation. 

Iladson Gas Systems, Inc. 

Independent Petroleum Association of 
America. 

Indiana Gas Company, Inc. 
lowa-IlHnois Gas and Electric Company. 
JMC Projects. 

KCS Energy Management Services, Inc. 
National Fuel Gas Distribution 
Corporation. 

National Fuel Resources, Inc. 

Natural Gas Supply Association. 

Niagara Mohawk Power Corporation. 
Northeast Energy Associates and North 
Jersey Energy Associates. 

Northern Indiana Public Service 
Company. 

OAR Energy, Inc, 

Pacific Gas Transmission Company. 
Peoples Gas Light and Coke Company 
and North Shore Gas Company. 
Phillips Petroleum Company, Phillips 
Gas Marketing Company, Phillips 
Texas Border Pipeline Company, 
Phillips Gas Pipeline Company, and 
GPM Gas Corporation. 

Southern California Gas Company. 
Tenneco Gas. 

Texaco Gas Marketing Inc. 

Texas Intrastate Natural Gas Pipelines. 


United Distribution Companies. 

United States SmaU Business 
Administration. 

Washington Energy Exploration, Inc., 
and Washington Energy Marketing, 
Inc. 

Westcoast Energy Marketing Ltd., 
Westcoast Resources Inc., and 
Canadian Hydrocarbons Marketing 
(U.S.) Inc. 

Wisconsin Distributor (koup. 

Yankee Gas Services Comply. 

tFR Doc. 92-29540 Filed 12-7-92; 8:45 am] 

BIUJNQ CODE fTtT-'OMi 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Part 172 
[Docket No. 82F-0295] 

Food Additives Permitted for Direct 
Addition to Food for Human 
Consumption; Acesuifame Potassium 

AGENCY: Food and Drug Administration, 
HHS. 

ACTION: Final rule. 

SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
food additive regulations to provide for 
the additional safe use of acesuifame 
potassium in confectionery. This action 
is in response to a petition filed by 
American Hoechst Corp. 

DATES: Elective December 8, 1992; 
written objections and requests for a 
hearing by January 7,1993. 

ADDRESSES: Submit written d)j6Ctions to 
the Dockets Management Branch (HFA- 
305), Food and Di^g Administration, 
rm. 1-23,12420 Parklawn Dr., 

Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT: 

Laura M. Tarantino, Center for Food 
Safety and Applied Nutrition (HFF- 
333), Food and Drug Administration, 

200 C St, SW., Washington, DC 20204, 
202-254-9523. 

SUPPLEMENTARY INFORMATION: In a notice 
published in the Federal Register of 
October 15,1982 (47 FR 46139), FDA 
announced that a food additive petition 
(FAP 2A3659) had been filed by 
American Hoechst Corp. (now Hoechst 
Celanese Corp.), Rte. 202-206 North, 
Somerville, NJ 08876, proposing that the 
food additive regulations be amended to 
provide for the safe use of acesuifame 
potassium (potassium salt of e-methyl- 
l,2,3>oxathiazine>4(3H)H>ne-2,2-dioxide) 
as a nonnutritive sweetener. 

In response to the American Hoechst 
Corp. petition, in the Federal Register of 


July 28,1988 (53 FR 28379), FDA issued 
a final rule permitting the use of 
acesuifame potassium as a nonnutritive 
sweetener. This regulation allows the 
use of the additive as a tabletop 
sweetener and as an ingredient in 
chewing gum, and in dry bases for 
beverages, instant co^ee and tea, 
gelatins, puddings, pudding desserts, 
and dairy product analogs, and is 
codified at 21 CFR 172.800. Objections 
and requests for a stay of effective data 
and for a hearing were received in 
response to the July 28,1988, final rule. 

FDA responded to the objections and 

denied the requests for a stay and for a 
hearing in a final rule published in the 
Federal Register of February 27,1992 
(57 FR 6667). 

In the preamble to the July 28,1988, 
final rule. FDA stated that the petition 
had requested approval of the use of 
acesuifame potassium in confections, 
hard candy, and soft candy, but that 
these uses were not listed in that final 
rule. The agency further explained that, 
before acting on these uses, FDA needed 
to consider whether, under section 
402(d)(3) of the Federal Food, Drug, and 
Cosmetic Act (the act) (21 U.S.C. 
342(d)(3)), acesuifame potassium or 
other nonnutritive sweetener could be 
listed for use in confectionery. 

Section 402(d)(3) of the act bars the 
use of any nonnutritive substance in 
confectionery, unless the substance is 
used for some practical functional 
purpose and does not promote 
deception of the consumer. The intent 
of Congress in passing section 402(d)(3) 
of the act was to continue a strict 
prohibition against the use of cheap 
fillers or stretchers in any food, 
including candy, thus prohibiting 
economic adulteration. FDA’s historic 
position, as articulated in the 
Compliance Policy Guide (CPG) 
7105.01, “Confectionery—Use of 
Nonnutritive Substances as 
Ingredients,” had been that the use of 
nonnutritive artificial sweeteners in 
confectionery for the purpose of caloric 
reduction is not a practical functional 
purpose. 

In the preamble to the July 28,1988, 
final rule, FDA stated that it was 
reexamining its interpretation of sectlou 
402(d)(3) of the act. FDA has 
reconsidered this interpretation and has 
concluded that its view that the use of 
a nonnutritive artificiel sweetener in a 
confectionery is not for a practical 
functional purpose is not supportable. 
Therefore, FDA agrees that nonnulritive 
sweeteners, including acesuifame 
potassium, may be used in 
confectionery for the functional purpose 
of sweetening. FDA has revised CPG 
7105.01, as announced in a notice 
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published in the Federal Register of 
^ptember 15,1992 (57 FR 42587), to 
reflect this change in interpretation. 

The agency now concludes that it is 
appropriate to list the additional 
requested uses of acesulfame potassium 
in confectionery, hard candy, and soft 
candy. FDA's evaluation of the data in 
the petition and other relevant material 
on acesulfame potassium was discussed 
in the preamble to the July 28,1988, 
final rule. In conducting that evaluation, 
the agency considered the safety of 
acesulfame potassium for all petitioned 
uses, including the use in confectionery. 
Accordingly, the agency now concludes 
that acesulfame potassium is safe for the 
additional uses requested and that 21 
Q'R 172.600(c) should be amended as 
set forth below. 

In accordance with § 171.1(h) (21 CFR 
171.1(h)), the petition and the 
documents that FDA considered and 
relied upon in reaching its decision to 
approve the petition are available for 
inspection at the Center for Food Safety 
and Applied Nutrition by appointment 
with the information contact person 
listed above. As provided in 21 CFR 
171.1(h), the agency will delete from the 
documents any materials that are not 
available for public disclosure before 
making the documents available for 
infection. 

The agency has previously considered 
the potential environmental effects of all 
the uses of acesulfame potassium 
requested in the petition submitted by 
American Hoechst Corp. including 
those specified in this action. No 
information or comments have been 
received that would affect the agency's 
previous determination that there is no 
significant impact on the human 
environment, and that an environmental 
I impact statement is not required. The 
i agency's finding of no significant impact 
and the evidence supporting that 
I finding, contained in an environmental 
! assessment that has been supplemented 
with current information submitted by 
the petitioner, may be seen in the 
Dockets Management Branch (address 
above) between 9 a.m. and 4 p.m., 

Monday through Friday. 

Any person who will be adversely 
Reeled by this regulation may at any 
time on or before January 7,1993, file 
with the Dockets Management Branch 
(address above) written objections 
thereto. Each objection shall be 
separately numl^red, and each 
numbered objection shall specify with 
particularity the provisions of the 
regulation to which objection is made 
and the grounds for the objection. Each 
numbered objection on which a hearing 
IS requested ^all specifically so state, 
failure to request a hearing for any 


particular objection shall constitute a 
waiver of the right to a hearing on that 
objection. Each numbered objection for 
which a hearing is requested shall 
include a detailed description and 
analysis of the specific factual 
information intended to be presented in 
support of the objection in the event 
that a hearing is held. Failure to include 
such a description and analysis for any 
particular objection shall constitute a 
waiver of the right to a hearing on the 
objection. Three copies of all documents 
shall be submitted and shall be 
identified with the docket number 
found in brackets in the heading of this 
document. Any objections received in 
response to the regulation may be seen 
in the Dockets Management Branch 
between 9 a.m. and 4 p.m., Monday 
through Friday. 

List of Subjects in 21 CFR Part 172 

Food additives, Reporting and 
recordkeeping requirements. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs, 21 CFR part 172 is 
amended as follows: 

PART 172—FOOD ADDITIVES 
PERMITTED FOR DIRECT ADDITION 
TO FOOD FOR HUMAN 
CONSUMPTION 

1. The authority citation for 21 CFR 
part 172 continues to read as follows: 

Authority: Secs, 201, 401, 402, 409, 701, 

706 of the Federal Food, Drug, and Cosmetic 
Act (21 U.S.C. 321, 341, 342, 348, 371, 376). 

2. Section 172.800 is amended by 
adding new paragraph (c)(7) to read as 
follows: 

§ 172.800 Acesulfame potassium. 
***** 

(c) * * ^ 

(7) Confections, hard candy, and soft 
candy. 

***** 

Dated: December 1,1992. 

Michael R Taylor, 

Depu ty Commissioner for Policy. 

IFR Doc. 92-29634 Filed 12-7-92; 8:45 am) 
BILUNQ CODE 


DEPARTMENT OF DEFENSE 
Department of the Navy 
32 CFR Part 701 

[Secretary of the Navy Instruction 5211.5] 

Department of the Navy Privacy Act 
(PA) Program 

AGENCY: Department of the Navy. DOD. 


ACTION: Final rule. 

SUUJUARY: The Department of the Navy 
is publishing a system name change to 
an exempt system of records at 32 CFR 
part 701.119. The system of records was 
previously amended on September 16, 
1992, at 57 FR 42745. 

EFFECTIVE DATE: December 8.1992. 

FOR FURTHER INFORMATION CONTACT: Mrs. 
Gwendolyn Aitken at (703) 614-2004 or 
DSN 224-2004. 

SUPPLEMENTARY INFORMATION: Executive 
Order 12291. The Director, 
Administration and Management, Office 
of the Secretary of Defense has 
determined that this Privacy Act rule for 
the Department of Defense is not a major 
rule. Analysis of the rule indicates that 
it does not have an annual efiect on the 
economy of $100 million or more; does 
not cause a major increase in costs or 
prices for consumers, individual 
industries. Federal, State, or local 
government agencies, or geographic 
regions; and does not have a significant 
adverse efiect on competition, 
employment, investment, productivity, 
or innovation. 

Regulatory Flexibility Act of 1980. The 
Director, Administration and 
Management. Office of the Secretary of 
Defense certifies that this Privacy Act 
rule for the Department of Defense does 
not have significant economic impact on 
a substantial number of small entities 
because it is concerned only with the 
administration of Privacy Act systems of 
records within the Department of 
Defense. 

Paperwork Reduction Act. The 
Director, Administration and 
Management. Office of the Secretary of 
Defense certifies that this Privacy Act 
rule for the Department of Defense 
imposes no information requirements 
beyond the Department of Defense and 
that the information collected within 
the Department of Defense is necessary 
and consistent with 5 U.S.C. 552a, 
known as the Privacy Act of 1974. 

List of Subjects in 32 CFR Part 701 

Privacy 

For reasons set forth in the preamble, 
32 CFR part 701 is amended as follows: 

1, The authority citation for 32 CFR 
part 701. subpart G continues to read as 
follows: 

Authority: Pub. L. 93-579, 88 Stat 1896 (5 
U.S.C. 552a). 

2. Section 701.119 is amended by 
revising the heading of Sysname in 
paragraph (h)(1) to read as follows: 

§701.110 Exempt Navy record systems. 
***** 
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(h)* * * 

( 1 ) * * * 

Sysname. Human Resources Group 
Personnel Records. 

« tk • * * 

Dated: December 3,1992. 

L« M. Bynum, 

Alternate OSD Federal Begister Liaison 
Officer, Department of Defense, 

IFR Doc. 92-29732 Filed 12-7-92; 8:45) 
BiLUMO COOK MIP-OI-F 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 

33 CFR Part 117 
[CGDa-02-ie; CQOa-92-24] 

Drawbridge Operation Regulations; 
Lower Grand River, LA 

agency: Coast Guard, DOT. 

ACTION: Final rule. 

SUMMARY: At the request of the 
Louisiana Department of Transportation 
and Development (LDOTD), the Coast 
Guard is changing the regulations 
governing the operations of two pontoon 
bridges, one on LA 75 and one on LA 
77, across the Lower Grand River 
(Intracoastal Waterway, Morgan City to 
Port Allen, Alternate Route), mile 33.4 
and 47.0, respectively. LA 75 crosses the 
waterway at Bayou Sorrel and LA 77 
crosses at Bayou Grosse Tete, both in 
Iberville Parish, Louisiana. These 
bridges were formerly required to open 
on signal. The requested regulations 
would permit the drawbridiges to remain 
closed to navigation from 6 a.m. to 7:30 
a.m. and from 3 pan. to 4:30 p.m. on 
weekdays only, except holidays, and 
only during the months when local 
schools are in session. The primary 
purpose of these regulations is to 
provide school bus traffic imdelayed use 
of the bridges during the school year. 

This action will accommodate the 
needs of local school bus traffic and 
should still provide for the reasonable 
needs of navigation. 

EFFECTIVE DATE: These regulations 
become effective on January 7,1993. 

FOR FURTHER INFORMATION CONTACT: Mr. 
John Wachter, Bridge Administration 
Branch, Eighth Coast Guard District, 
telephone (504) 58^2965. 
SUPPLEMENTARY INFORMATION: On June 
22,1992, the Coast Guard published a 
proposed rule (57 FR 27719) concerning 
the Bayou Sorrel regulation. The 
Commander, Ei^th Coast Guard 
District, also published the proposal as 
Public Notice No. CGDB-10-92 dated 


September 13,1992. The Federal 
Register gave until August 6,1992, to 
submit comments and the Public Notice 
gave imtil October 13,1992, to submit 
comments. 

On August 26,1992, the Coast Guard 
published a proposed rule (57 FR 
38638) concerning the Bayou Grosse 
Tete regulation. Ibe Commander, 

Eighth Coast Guard District, also 
published the proposal in FTiblic Notice 
No. CGD8-1D-92 dated September 13, 
1992. The Federal Register and the 
Public Notice gave until October 13, 
1992, to submit comments. 

Drafting Information 

The drafters of these regulations are 
Mr. John Wachter, project officer, and 
CDR D.G. Dickman, project attorney. 

Discussion of Comments 

Three letters were received in 
response to Public Notice No. CGD8- 
10-92. The National Marine Fisheries 
Service offered no objection to the 
proposed Special Reflations, and the 
Iberville Parish School Board and a 
private individual expressed support for 
the proposals. 

Federalism 

This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and it has been determined that 
the Bnal rulemaking does not have 
sufficient federalism implications to 
warrant the preparation of a Federalism 
Assessment. 

Economic Assessment and Certification 

These regulations are considered to be 
non-major under Executive Order 12291 
on Federal Regulation and 
nonsignificant imder Department of 
Transportation regulatory policies and 
procedures (44 FR 11034: February 26, 
1979). 

The economic impact has been found 
to be so minimal that a full regulatory 
evaluation is unnecessary. The basis for 
this conclusion is that mariners 
requiring the bridge openings are repeat 
users of the waterway and s^eduling 
their arrival at the bridge to avoid the 
regulated periods will eliminate delays 
in their passage through the bridge. 
Additionally, the change should involve 
little or no additional expense to them. 
Since the economic impact of these 
regulations is expected to be minimal, 
the Coast Guard certifies that it will not 
have a significant economic impact on 
a substantial number of small entities. 

Environment 

This final rulemaking has been 
thoroughly reviewed by the Coast Guard 


and it has been determined to be 
categorically excluded from further 
environmental documentation in 
accordance with section 2.B.2.g.5 of 
National Envircmmental Policy Act, 
Commandant Instruction M16475,1B. A 
(Categorical Exclusion Determination 
statement has been prepared and placed 
in the rulemaking docket. 

List of Subjects in 33 CFR Part 117 

Bridges. 

Regulations 

In consideration of the foregoing, part 
117 of title 33, Code of Federal 
Regulations, is amended as follows: 

PART 117—DRAWBRIDGE 
OPERATION REGULATIONS 

1. The authority citation for part 117 
continues to read as follows: 

Autberity: 33 U.S.C 499; 49 CFR 1.46; 33 
CFR 1.05-l(g). 

2. Section 117.478 is revised to read 
as follows: 

1117.478 LowwQrsnd River. 

(a) The draw of the LA 75 bridge, mile 

38.4 (Alternate Route) at Bayou Sorrel, 
shall open on signal; except that, from 
about August 15 to about June 5 (the 
school year), the draw need not be 
opened from 6 a.m. to 7:30 a.m. and 
from 3 p.m. to 4:30 p.m., Monday 
through Friday except holidays. The 
draw shall open on signal at any time 
for an emergency abo^ a vessel. 

(b) The draw of the LA 77 bridge, mile 
47.0 (Alternate Route) at Grosse Tete, 
shall open on signal: except that, from 
about August 15 to about June 5 (the 
school year), the draw need not be 
opened from 6 a.m. to 7:30 a.m. and 
from 3 p.m. to 4:30 p.m., Monday 
through Friday except holidays. The 
draw shall open on signal at any time 
for an emergency abo^ a vessel. 

(c) The draw of the S997 bridge, mile 

41.5 (Landside Route) at Pigeon, Aall 
open on signal; except that, from 10 
p.m. to 6 a.m., the draw shall open on 
signal if at least four hours notice is 
given. During the advanced notice 
period, the draw shall open on less than 
four hours notice for an emergency and 
shall open on demand should a 
temporary surge in waterway traffic 
occur. 

Dated: November 23,1902. 

).C.Card, 

Bear Admiral, U.S. Coast Guard, Conunoitdsr, 
Ei^th Coast Guard District 
(FR Doc. 92-29752 Plied 12-7-92; 8:45 ami 
MLLMQ cooe 4810-1441 
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33 CFB Part 117 
|CGD7-a2-e2I 

Drawbridge Operalioiv Regulaltone; 
Atlantic Intracoestal Waterway* Little 
River to Savannah River* SC 

AGENCY: Coast Guard, DOT. 

ACTtOH: Final _ 

StAMMARY: At the request of the State of 
South Carolina, the Coast Guard is 
changing the regulatioiia govmiiBg the 
operation of the Wappoo Creek 
Drawbridge, mile 470, at Charleston* 
South Caro^a, bv permitting the draw 
to be closed an additional one-half hour 
at the beginning of the morning 
regulated period during the months of 
April, May, October and November. 

This change is being made as a result of 
complaints about early morning 
highway traffic congestion caused by 
bridge openings durine the semiannual 
(seasonad) migration of recreational 
vessels on the Atlantic Intracoastal 
Waterway. Public vessels of the United 
States, tugs with tows, and vessels in a 
situation where a delay would endanger 
life or property will continue to be 
passed at any time, 

EFFECTIVE DATE; January 7.1993. 

FOR FURTHER INFOfOSATlOH CONTACT: Mr. 
Gary IX Pruitt, Proiecl Manager, Bridge 
Section, (305) 53&-4103, 

1UPPLEMEN7ABV INFORMATION: 

halting Information 

The principal pmons involved in 
Irafting this document are Mr. Gary 
huitt, Prc^i^ Manager, and LT. J.M. 
xwego, Project CounseL 

legulatoiy History 

On Augwst 21,1992, the Coast Guard 
lublisbed a notice of prc^osed 
ulemaking entitled Drawbridge 
tperation Ragulattona; Atlantic 
ntracoastal Waterway, Little River to 
lavannah Rivw, South Carolina in the 
;«i«ral Remsier (57 FR 37881}. The 
)oast Guard recmved no letters 
cmmenling on the proposal A public 
learing was not requested and one was 
lot held. 

I&ckground and Purpose 

The purpose of this change is to help 
void highway traffic delays caused by 
jrly morning briilge openings during 
w seasonal migration of recreational 
®5sel8 on the Atlantic Intracoastal 
l^ateiway. The draw purasent^ opms on 
except that the draw need not 
pen from 6:30 a.m. to 9 a jn., Monday 
Friday except federal holidays, 
rom April 1 to November 30 horn 9 
to 4 p.m., Monday through Friday, 


except federal holidays, the draw need 
not open except on the hour and the 
half-hour. From A|ml 1 tohknramber 30, 
from 9 a. 111 . to 7 pan., Saturday, 

Sundays and federal holidays, the draw 
need not op«a except cm the hour cmd 
the half-hour. 

Ihe early morning vehicular 
commuter traffic originating on James 
Island and Johns Island is often delayed 
by bridge openings caused by die 
seasonal miration of vessel traffic on 
the Atlantic Intracoasta) Waterway. 
Based upon a Coast Guard review of the 
waterway traffic requiring openings, a 
determination was made thAi draw 
openings for seasonal pleasure craft 
betwee n the hours of 6 a.m. and 6:30 
a.m., Just prior to the existing rush hour 
closures, adversely Impacts movement 
of land transportation. During the last 
two years the Coast Guard has issued 
temporary regulatioDS that extended the 
existing morning cdosed periods by one- 
half hour during the osonths of Apkl, 
May, Oetob»^ and November. These 
temporary regulations will become 
permanent during the seasonal 
migration periods under this change. 

Discussiea of Comments and Changes 

There were no comments received In 
response to the proposed change. The 
frn^ rule is, therefc^, unchanged from 
the proposed rule published on August 
21,1992. 

Regulatory Evaluation 

These regulations are considered to be 
not m^r mider Executive CXrder 12291 
and not significant under the 
Department of Transportation 
Regulatory Policies and Procedures (44 
FR 11040r February 26,1979). The Coast 
Guard expects the economic impact of 
this proposal to be so minimal tnat a 
Regulatory Evaluation is unnecessary. 

We conclude this because the rule 
exempts tugs with tows. 

Small Entitiea 

Under the Regulatorv FlexiWlity Act 
(5 U.S,C. 601 etseq^}, the Cbest Guard 
has cooskfered whether this change 
would have a significant economic 
impact on a subslaittial number of small 
entities. **Small ottities'' include 
independently owned and operated 
small businesses that are not dcuninanl 
in their field and that oduffwise qualify 
as **8mall business cancsms^ under 
section 3 the Small Business Act (15 
U.S.C. 632}. Since tugs with tows are 
exempt from this change, the economic 
impact is expected to ^ minimaL 
Therefore^ t^ Coast Guard certifies 
under sectioB 6a5(b) that this final rule 
will not have a si^ificant impact on a 
substantial number of small entities. 


Collection of InfiDfmatkm 

This change contains no collection of 
infbrmatiott requirements under the 
Paperwork Reduction Act (44 U.S.C 
3501efseq.). 

Federalism 

The Coast Guard has anaWzed this 
final rule in accordance witn the 
principles and criteria contained in 
Executive Order 12612, and has 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessmmt. 

Environment 

The Coast Guard considered the 
environmental impact of this final rule 
and concluded that, imder section 
2.B.2.g.(5) of Commandant Instruction 
M16475.1B. promulgaticm cq[>erating 
requirements or procures for 
drawbridges is categorically excluded 
from further environmental 
documentation. A Categorical Exclusion 
Determination is available in the dodLet. 

List of Subjects in 33 CFR Part 117 

Bridges. 

For the reascms set out in the 
prea mble, the Coast Guard amends 33 
CFR part 117 as follows: 

PART 117--43RAWBRIDGE 
OPERATION REGULATIONS 

1. The authority cUalkm for part 117 
continues to read as follows; 

Authority: 33 U.S.C 499; 49 CFR 1.48; 33 
CFR lil5-l(g). 

2. In $ 117.911, paragraph (d} is 
revised to read as follows: 

1117.911 Atfeoltel n tra co a s t M Wa t sf w ey; 
Little River to Sevaniwh River. 

* * • ♦ • 

(d) SB 171/700 bridge fKTOss Weppoo 
Creek Mile 470.8 at cJiaHeston. The 
draw shall open an signal, except that 
from April 1 to November 30 fipom 9 
a.m. to 4 p.m. Mcmday throu^ Friday^ 
except federal holidays, and nom 9 a.m. 
to 7 p jn.« on Saturdays, Sundays and 
federal holidays, the bridge ne^ not 
open except cm the hour and half-hour. 
From June 1 to September 30 and from 
Decexnber 1 to ManJi 30 the draw need 
not open from 6:30 ajn. to Q oan. and 
from 4 p.m. to 6:30 pjn. Monday 
through Friday, except federal holidays* 
and £mm April 1 to 31 and from 
October 1 to November 30 Monday 
through Friday, except federal hcdidays* 
the draw need not open from 6 a.xn. to 
9 a.m. and from 4 p.m. to 6:30 p.m. 

« • • • • 
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Dated: November 24 , 1992. 

William P. Leahy, 

Bear Admiral, U.S. Coast Guard, Commander, 
Seventh Coast Guard District 
[FR Doc. 92-29754 FUed 12-7-92; 8:45 am] 
BIUJNQ CODE 49ie-14-«l 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 63 

[CC Docket No. 91-360; FCC 92-463] 

Interrtatlonal Common Carrier 
Services: In the Matter of Regulation 

AGENCY: Federal Communications 
Commission. 

ACTION: Final rule. 


SUMMARY: On October 8,1992, the 
Commission adopted a Report and 
Order modifying its 1985 Litemational 
Competitive Ca^er policy that treats 
“foreign.owned** U.S. common carriers 
as dominant in their provision of all 
international services to all foreign 
markets. Under the modified policy, the 
Commission will regulate U.S. 
international carriers, whether U.S.- or 
foreign-owned. as dominant only on 
those routes where their foreign 
affiliates have the ability to discriminate 
against unaffiliated U.S. international 
carriers through control of bottleneck 
services and fecilities in the foreign 
market. This action will provide 
significant consumer benefits, relieve 
U.S. carriers from unnecessary 
regulatory burdens, and continue to 
protect U.S. carriers from discrimination 
in access to foreign markets. 

EFFECTIVE DATE: March 8.1993. 

FOR FURTHER INFORMATION CONTACT: 
Susan Lee O'Connell, Attorney, 

Common Carrier Bureau. (202) 632- 
3214, or Kate Collins. Assistant Director. 
Office of International Communications, 
(202)632-0935. 

SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission's Report 
and Order adopted October 8.1992, and 
released November 6,1992. TTie full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (room 230), 1919 M St.. 
NW.,Washii^on, DC. The complete text 
of this decision also may be purchased 
from the Commission's copy contractor. 
Downtown Copy Center. (202) 452- 
1422,1990 M St.. NW.. suite 640. 
Washington, DC 20036. 


Paperwork Reduction Act 


Public reporting burden for the 
collections of information is estimated 
as follows: 


Rule sactions 

Eat aver¬ 
age hours 
per re- 
aponae 

Eat an¬ 
nuai re- 
aponaea 

Section 63.01 (k) (6). 

J2 

24 

Section 63.01 (r) (1H6) ^... 

1.3 

312 

Section 63.01 (r) (7) .. 

16 

96 

Section 63.11 _ 

16 

64 

Section 63.13. 

16 

144 


Total Annuai BufUen: 640. 

Frequofx^ ol Response: On occasion and one-time 

Siing 

These estimates include the time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the 
collections of information. Send 
comments regarding these burden 
estimates or any other aspect of the 
collection of information, including 
suggestions for reducing the burden to 
the Federal Communications 
Commission. Records Management 
Division, room 416, Paperwoik 
Reduction Project (3060-0495), 
Washington, DC 20554 and to the Office 
of Management and Budget, Paperwork 
Reduction Project (3060-0495), 
Washington. I)C 20503. 

Regulatory Flexibility Act 

Pursuant to the Regulatory Flexibility 
Act of 1980, the FCC's final analysis is 
as follows; 

Need and Purpose of This Action 

The Report and Order adopts a 
number of proposals made in the Notice 
of Proposed Rulemaking to modify FCC 
regulation of U.S. common carriers in 
their provision of international service. 
Under the modifications adopted by the 
FCC, most U.S. international carriers 
will be classified as nondominant in 
their provision of international service 
on those routes where the carriers do 
not have foreign affiliates with the 
ability to discriminate against 
unaffiliated U.S. carriers through 
control of bottleneck services or 
facilities on the foreign end. The FCC 
declined to make findings concerning 
the regulatory status of particular 
carriers in this proceeding. Finally, the 
FCC modified certain section 214 
procedures to facilitate the grant of 
resale applications. These actions 
respond to commenters* concerns that 
current policy subjects many carriers to 
undue regulation. 


Summary of Issues Raised by the Public 
Comments in Response to the Initial 
Regulatory Flexibility Analysis 

There were no comments submitted 
in response to the Initial Regulatory 
Flexibility Analysis. 

Significant Alternatives Considered 

The Notice of Proposed Rulemaking 
offered a number of alternatives for each 
issue raised. 

Summary of Report and Order 

The Report and Order modifies 
current policy that treats foieign-owned 
U.S. common carriers as dominant in 
their provision of all international 
services to all foreign markets. Rather 
than focus on foreign ownership perse, 
the modified policy regulates a U.S. 
carrier as dominant only on those routes 
where it has an affiliation with a foreign 
carrier that has the ability to 
discriminate in favor of its U.S. affiliate 
in the provision of services or facilities 
used to terminate U.S. international 
traffic. This modified policy deals only 
with the manner in which U.S. 
international carriers will be regulated 
once they obtain authority to operate. 
The Report and Order does not address 
the standards the FCC will apply in 
determining whether to authorize entry. 
The Report and Order also does not 
modify the dominant carrier status for 
the provision of certain international 
services of ATAT, Comsat, or U.S. 
carriers that provide international 
service for non-contiguous domestic 
points. 

To implement this modified policy, 
the Report and Order adopts a definition 
of affiliation that focuses on the 
existence of common control between a 
U.S. and foreign carrier. Thus, the final 
rule treats a U.S. carrier as an affiliate 
of a foreign carrier when the U.S. carrier 
controls, is controlled by, or is under 
common control with a foreign carrier. 
To enforce this affiliation standard, the 
FCC will rely in the first instance on the 
submission of certifications and 
ownership information by applicants 
seeking section 214 authorization to 
provide international service. 

The Report and Order also adopts a 
framework to classify U.S. carriers, and 
assess the mwket power of a foreign 
carrier-affiliate. Under this framework, 
carriers that have no affiliation with a 
foreign carrier in the destination market 
will presumptively be considered 
nondominant for that route; carriers 
affiliated with a foreign carrier that is a 
monopoly in the destination market will 
presumptively be considered dominant 
for that route; and carriers affiliated 
with a foreign carrier that is not a 
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monopcdy ou Ihe destinalioix route win 
jeceive ck»» scnitoy hf tfee PCX}- The 
FCC wiH place the bu^en of proof cm 
any party that seeks to deleal the 
presumptkxis in the first two categories. 
^ Carriers covered by the third category 
that seek to be regulated as 
nondominanl beer the burden of 
submitting infannatian to the FCC 
sufficient to demonstrate th^ tbmi 
foreign affiliates ladL tee ability to 
discriminate against uz^ffiliated U.S* 
carriers. The FCC axpecla carriers to 
addmss the factcurs that relate to the 
scope or degree of their foreign 
affiliate’s b^ttoneck control* such as: 

The duq>oiy or oligopoly status in the 
foreign aifik^e'a oonmtjy: and whether 
the affiliate has the potential to 
discriminate through such means as 
preferential operating agreemeDts, 
preferential routing of traffic* exdusive 
or more favcM^e transiting agreements* 
or preferential domestic access and 
[ interconnection arrangements. This list 
is not intended to be all-inclusive of the 
factors tbal a carrier may submit in 
support of its showing or that a party 
may advanoa in oppc^om Thus* for 
example* a carrier may also address 
whether public regulatiosi can be relied 
upon effectively to amstrain a foreign 
carrie^affiliate’s dnlity to discriminate. 

The FCC hatB additionally det^mined 
to presume nondominanl a U.S. 
intemational carrier regardlees of any 
foreign affiliation on a paorticular route 
when the carrier serves that route solely 
through the resale of the switched 
services of a U.S, facilities-based carrier 
with which the resallei is not affiliated. 

In order to protect against the 
possibility that a U.S. carrier’s fordga 
affiliate could successfully leverage its 
foreign market bottleneck into third- 
country markets whmre it has no 
bottleneck control*, the FCC will require 
that section 214 applicants with a 
foreign carrier-affiliate in any market 
certify in each application filed with the 
FCC ^ai they have not agreed to accept 
spedal concessions directly or 
indirectly from any foreign carrier or 
administration with reject to traffic or 
revenue flows between the U.S. and any 
destination market served under the 
authority of their section 214 certificates 
and have not agreed to enter into such 
agreements in the future. ’’Special 
concession" is defined as any 
an'angem«it that afiects traffic or 
revenue flows to or from the U.S. that 
is offered exclusively by a foreign 
earner or administration to a particular 
U'S. carrier and not also to similarly 
situated U.S. intemational carriers 
authorized to serve a given route^ The 
ce^fication will be viewed as an on¬ 
going representation to the Commission* 


and carriers wiB be required to inform 
the FCC if at any tene tea 
repreaentatkms is teak ceitificstions are 
no longer true. Faihixe to 80 inform tee 
Coimnissloa will be damned a material 
misrepresentation to the Commission. 

!n response to the request of several 
parties tee FCC has determined to 
implement a streamlined grant 
procedure for those imopposed section 
214 applications* filed on or after the 
efiective date of the final rule, that seek 
authority to resell the intemational 
switched or private line services of 
unaffiliated U.S. facilities-based 
carriers, except where: (1) A private line 
resallei or its affiliate owns or controls 
telecommuiiicationa fadlitfas in the 
destination country; or (2) the appltcaiit 
proposes to resell privete line service to 
a destinatimi country for which the FCC 
has not determined as of tee date oi 
public notice of the resale ^application 
teat equivalent resale opportunities 
exist between the U.S. ai^ the 
destination couxdry. in order to idoaitify 
those applicatioim teal qualify for a 
streamlined grant* and kj^ xuN^ominant 
regulatiim* tee final rule lecpiiras teat 
carriers sitemit certain toformattoxi with 
their section 214 applkatkifis. The FCC 
will place on public notice for 30 days 
a resale application that supplies the 
required informatkm and thM otherwise 
meets the requirwnents for a 
streamlined grant. Unless a fcvmal 
opposition is filed* or unless the FCC 
contacts the applicani in writing to the 
contrary* the appHcaticm will be granted 
45 days after the date of public notice. 
The FCC will Issue public notice of the 
grant on the next available list of actions 
taken. Commission issuance of pul^ 
notice of the ^ant shall be deemed tee 
issuance of sectfon 214 certification to 
the appIicaBt, which may begin 
operating cm the 46te day. 

The FCC also adopted streamlined 
procedures to enable U.S. carriers 
cnirrently regulated as dominant 
"foreign-owned" carriers to mexiify their 
regulatory status from dominant to 
nondominanl consistent with the 
modified policy. It additionally adopted 
a requirement that any certificated 
carrier teat is* or that becomes* affiliated 
with a foreign carrier notify the 
Commission within a specified 
timeframe of the acquisition of such 
interest and submit certain iafarmation 
and c^ficalions with tee notification. 
This information will assist the 
Commission in det^mining whether a 
change in regulatory status is warranted 
as a result of the foreign affiliation 
reported by the carrier. 


Onferiitg dauaea 

Accordingly* itisorderedt Pursuant to 
47 U.S,C. secUons 151.154,157, 201- 
205, 211, 214, 218-220* 303 and 403. 
that tee regulatian of U.S. common 
carriers in their provision of 
intemationai sendees shall be modified 
as set out above. 

It is further ordered^ That tee 
modified policy, and the rules set forth 
below, regard!^ legulatioxi of 
intematlCTal common carrier services 
shell become effective ninety cfays alter 
publicatidn in the Federal Rejgister. 

It is further o rd ere d that this 
proceeding is terminated. 

List of Subjecla in 47 CFE Fail 63 

Communications comracm carriers. 
Reporting and recordke^ng 
requirements, Telegra^te, Tilepbone. 
Federal ConmiunicationaGoiiunissioii. 

Donna R. Searcy, 

Secretary. 

Rule Changes 

47 CFR part 63 is amenefod as follows: 

PART 63—EXTENSIOft OFUNES MND 
DISCONTINUANCE OF SERVICE BY 
CARRIERS AND GRANTS OF 
RECOGNIZED PRIVATE OPERATING 
AGENCY STATUS 

1. The authority citatioxt for pari 63 
continues to read as foHows: 

Avteorityt Sec. 4,48 Stet 1066, as 
amended 47 IXSvC 154. Interpret or appfy 
see. 214* 48 Scat 1075* as amended; 47 USjC. 
214. 

2. Secjtion 63.01 is aizwnded by 
adding paragraphs (k> (6> imd (ij to read 
as follows: 

|63.0t Contents oi appifoalioiia. 

* * * « • 

(k) • • • 

(6) If proposed fadlHiea are tobe 
acquired tl^ugh the resale of tea 
. intematkeal switched or private line 
services of another U.S;. carrier for tee 
purpose of providing interBAtiQnal 
communications services, 

(i) The specific s^ice and the type 
of seirvice (switched or private line) that 
the applicant se^ authority to resell; 
and 

(iil The namefa) of the U.S^ carrieris) 
and the spedficFCC^tari£fe(4tobe 
resold. 

***** 

(t} A certificatioa as to whether or not 
the applicant has an affilialum with a 
foreign carrier. 

(l) The certification shall state with 
spedficiiy each foreign country in 
which the appUcant has an affihathm 
with a foreign carrier. Fox purposes of 
this certification: 
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(1) Affiliation is defined to include: A 
controlling interest by the applicant, or 
by any entity that dir^ly or indirectly 
controls or is controlled by it, or that is 
under direct or indirect common control 
with it, in a foreim carrier or in any 
entity that directly or indirectly controls 
a foreign carrier, or a controlling interest 
in the applicant by a foreign carrier, or 
by any entity that directly or indirectly 
controls a foreign carrier. 

(ii) Foreign carrier is defined as any 
entity that is authorized within a foreign 
country to enga^ in the provision of 
international tel^mmunications 
services offered to the public in that 
country within the meaning of the 
International Telecommunication 
Regulations, see Final Acts of the World 
Administrative Telegraph and 
Telephone (Conference, Melbourne, 1986 
(WATTC-68), Art. 1. 

(2) In support of the required 
certification, eacdi applicant shall also 
provide the name, address, citizenship 
and principal businesses of its 10 
percent or greater shareholders or other 
equity holders and identify any 
interlocking directorates. 

(3) Each applicant that certifies that it 
has an affiliation with a foreign carrier 
in a named foreign country shall 
additionally certify that the applicant 
has not agreed to accept special 
concessions directly or indirectly from 
any foreign carrier or administration 
with respect to traffic or revenue flows 
between the U.S. and any foreign 
country which the applicant may serve 
under the authority granted under this 
part and has not agreed to enter into 
such agreements in the future. 

(i) For purposes of this paragraph, and 
of §§63.11(a)(2)(iii), 63.13(a)(4), and 
63.14, special concession is defined as 
any arrangement that afreets traffic or 
revenue flows to or from the U.S. that 

is ofrered exclusively by a foreign 
carrier or administration to a particular 
U.S. international carrier and not also to 
similarly situated U.S. international 
carriers authorized to serve a particular 
route. 

(ii) The special concessions 
certification required by this paragraph 
and by §§63.11(a)(2)(iii) and 63.13(a)(4) 
shall be viewed as an ongoing 
representation to the Commission, and 
applicants/carriers shall immediately 
inform the Commission if at any time 
the representations in their 
certifications are no longer true. Failure 
to so inform the (Commission will be 
deemed a material misrepresentation to 
the Commission. 

(4) Each applicant that proposes to 
acquire facilities throi^ the resale of 
the international switched or private 
line services of another U.S. carrier shall 


additionally certify as to whether or not 
the applicant has an affiliation with the 
U.S. carrier(s) whose fadlities-based 
service(s) the applicant proposes to 
resell (either directly or indirectly 
through the resale of another reseller’s 
service). For purposes of this paragraph, 
affiliation is defined as in paragraph 
(r)(l)(i) of this section, except that the 
phrase *‘U.S. facilitLes-based 
international carrier'* shall be 
substituted for the phrase "foreign 
carrier.” 

(5) Each applicant that certifies under 
this section that it has an affiliation with 
a foreign carrier and that proposes to 
acquire facilities through the resale of 
the international private line services of 
another U.S. carrier shall additionally 
certify as to whether or not the affiliated 
foreign carrier owns or controls 
telecommunications facilities in the 
particular country(ies) to which the 
applicant proposes to provide service 
(j.e., the destination country(ies)). For 
purposes of this paragraph, 
telecommunications facilities are 
defined as the underlying 
telecommunications transport means, 
including intercity and local access 
facilities, used by a foreign carrier to 
provide international 
telecommunications services offered to 
the public. 

(6) Each applicant and carrier 
authorized to provide international 
communications service under this part 
is responsible for the continuing 
accuracy of the certifications required 
by paragraphs (r)(4) and (5) of this 
section. Whenever the substance of any 
such certification is no longer accurate, 
the applicant/carrier shall as promptly 
as possible and in any event within 30 
days file with the Sectary in duplicate 
a corrected certification referencing the 
F(X File No. under which the original 
certification was provided. This 
information may be used by the 
Ck>mmission to determine whether a 
change in regulatory status may be 
warranted under § 63.10. 

(7) Each applicant that certifies that it 
has an affiliation with a foreign carrier 
in a named foreign country and that 
desires to be regulated as nondominant 
for the provision of international 
communications service to that country 
may provide information in its 
application filed imder this part to 
demonstrate that its affiliated foreign 
carrier does not have the ability to 
discriminate against unaffiliated U.S. 
international carriers through control of 
bottleneck services or facilities in the 
named foreign country. See §63.10, 
Regulatory Classification of U.S. 
International (Carriers. 


(i) Such a demonstration should 
address the factors that relate to the 
scope or degree of the foreign affiliate's 
bottleneck control, such as: 

(A) The monopoly, oligopoly or 
duopoly status of the destination 
country; and 

(B) Whether the foreign affiliate has 
the potential to discriminate against 
unaffiliated U.S. international carriers 
through such means as preferential 
operating agreements, preferential 
routing of traffic, exclusive or more 
favorable transiting agreements, or 
preferential domestic access and 
interconnection arrangements. 

(ii) Such a demonstration may also 
address other factors the applicant 
deems relevant to its demonstration, 
such as the efrw:tivene8s of public 
regulation in the destination country. 

3. Section 63.10 is redesignated 
§ 63.15 and new §§ 63.10, 63.11,63.12, 
63.13, and 63.14 are added to read as 
follows: 

§63.10 Regulatory dasalfication of U.6. 
international oarriera. 

(a) Unless otherwise determined by 
the Ck)mmi88ion, any party authorize 
to provide an international 
communications service under this part 
shall be classified as either dominant or 
nondominant for the provision of 
particular international communications 
services on particular routes as set forth 
in this section. The rules set forth in this 
section shall also apply to 
determinations of re^atory status 
pursuant to §§63.11 and 63.13. For 
purposes of paragraph (a)(lH3) of this 
section, "affiliation” and "foreign 
carrier” are defined as set forth in 
§63.01(r)(l) (i) and (ii), respectively. 

(1) A U.S. carrier that has no 
affiliation with a foreign carrier in a 
particular country to which it provides 
service [i,e., a destination country) will 
presumptively be considered 
nondominant for the provision of 
international communications services 
on that route; 

(2) A U.S. carrier that has or acquires 
an affiliation with a foreign carrier that 
is a monopoly in a destination country 
will presumptively be classified as 
dominant for the provision of 
international communications services 
on that route; and 

(3) A U.S. carrier that has or acquires 
an affiliation with a foreign carrier that 
is not a monopoly in a destination 
country and that seeks to be regulated 
as nondominant on that route bears the 
burden of submitting information to the 
Commission sufficient to demonstrate 
that its foreign affiliate lacks the ability 
to discriminate against unaffiliated U.S. 
carriers through control of bottleneck 
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services or facilities in the destination 
country. Such a demonstration should 
address the factors that relate to the 
scope or degree of the foreign affiliate's 
bottleneck control, including those 
listed in §63.01(r)(7). 

( 4 ) A carrier that is authorized under 
this part to provide to a particular 
destination country a particular 
international communications service, 
and that provides such service solely 
through ffie resale of an unaffiliated U.S. 
facilities-based carrier’s international 
switched services (either directly or 
indirectlv through the resale of another 
U.S. resale carrier’s international 
switched services), shall presumptively 
be classified as nondominant for the 
provision of the authorized service. The 
existence of an affiliation with a U.S. 
facilities-based international carrier 
shall be assessed in accordance with the 
dehnition of affiliation contained in 
§ 63.01 (r)(l)(i), except that the phrase 
‘‘U.S. facilities-based international 
carrier” shall be substituted for the 
phrase “foreign carrier.” 

(b) Any party that seeks to defeat the 
presumptions in paragraphs (a)(1), (a)(2) 
and (a)(4) of this section shall l^ar the 
burden of proof upon any issue it raises 
as to the proper classification of the U.S. 
carrier. 

{63.11 Notification required by U.S. 
international carriera that acquire an 
affiliation with a foreign carrier. 

(a) Any carrier authorized to provide 
international communications service 
under this part that is, as of the effective 
date of this rule, affiliated with a foreign 
carrier, or that become affiliated with a 
foreign carrier after the date its 
authorization is granted, shall notify the 
Commission within ninety days of the 
effective date of this rule, or within 
ninety days of the acquisition of such 
interest, whichever occurs later. The 
certification shall state individually the 
country or countries in which the 
affiliated foreign carrier is authorized to 
provide telecommunications services 
offered to the public. It shall 
additionally specify which, if any, of the 
affiliated countries the U.S. carrier is 
authorized to serve under this paurt; 
what services it is authorized to provide 
to each such coimtry; and the FCC File 
No. under which each such 
authorization was granted. For purposes 
of this section, “affiliation” and “foreign 
carrier” are defined as set forth in 
§63 oi(r)(l) (i) and (ii), respectively. 

(1) The carrier should also file, where 
applicable, a certified list of those routes 
for which it has an affiliation with a 
foreign carrier (as defined in 
§63.01(r)(l) (i) and (ii) but for which it 
provides a specified international 


communications service solely through 
the resale of the international switched 
or private line services of U.S. fodlities- 
ba^d carriers with which the resale 
carrier does not have an affiliation. Such 
an affiliation is defined as in 
§ 63.01(r)(l)(i), except that the phrase 
“U.S. fadlities-based international 
carrier” shall be substituted for the 
phrase “foreign carrier.” 

(2) The carrier shall also submit with 
its notification: 

(i) The ownership information as 
required to be submitted pursuant to 
§63.01(r)(2); 

(ii) Where the carrier serves the 
affiliated route as a private line reseller, 
a certification as required to be 
submitted pursuant to § 63.01 (r)(5); and 

(iii) A “spedal concessions” 
certification as required to be submitted 
pursuant to § 63.01 (r)(3). 

(3) The carrier is responsible for the 
continuing accuracy of the certifications 
provided under paragraph (a) of this 
section. Whenever the substance of any 
certification provided under paragraphs 

(a)(1) or (a)(2)(ii) of this section is no 
longer accurate, the carrier shall as 
promptly as possible and in any event 
within 30 days file with the Sectary in 
duplicate a corrected certification 
referencing the FCC File No. under 
which the original certification was 
provided. This information may be used 
by the Commission to determine 
whether a change in regulatory status 
may be warranted imder § 63.10. The 
carrier shall immediately inform the 
Commission if at any time the 
representations in the “special 
concessions” certification provided 
under paragraph (a)(2)(iii) of this section 
are no longer true. See § 63.01(r)(3)(ii). 

(b) Unless the carrier filing under 
paragraph (a) of this section qualifies for 
the presumption of nondominant 
regulation pursuant to § 63.10(a)(4), it 
should submit the information specified 
in § 63.01(r)(7) to retain its 
nondominant status on any affiliated 
route. 

(c) The Commission will issue public 
notice of the submissions made under 
this section and, if it deems it necessary, 
the Commission will by written order at 
any time before or after the submission 
of public conunents impose dominant 
carrier regulation on the carrier for the 
affiliated route based on the provisions 
of §63.10. 

163.12 Streamlined processing of certain 
International resale ai^llcatione. 

(a) Except as provided by paragraph 

(c) of this section, a complete 
application seeking authorization under 
this part to acquire facilities through the 
resale of the international switched or 


private line services of another U.S. 
carrier shall be granted by the 
Commission 45 days after the date of 
public notice listing the application as 
accepted for filing. 

(b) Issuance of public notice of the 
grant shall be deemed the issuance of 
section 214 certification to the 
applicant, which may commence 
operation cm the 46th day after the date 
of public notice listins the application 
as accepted for filing, but only in 
accordance with the operations 
proposed in its application and the 
rules, regulations, and policnes of the 
Commission. 

(c) The streamlined processing 
prcxedures provided by paragraphs (a) 
and (b) of tffis section ^all not apply 
where: 

(1) The applicant has an affiliation, 
within the meaning of § 63.01 (r)(4), with 
the U.S. facdlities-b^d carrier whose 
international switched or private line 
services the applicant seel» authority to 
resell (either directly or indirectly 
throu^ the resale of another reseller’s 
services); or 

(2) The applicant seeks authority to 
resell international private line services 
and a foreign carrier with which it has 
an affiliation within the meaning of 

§ 63.01(r)(l) (i) and (ii) owns or controls 
telecommunications facilities in the 
coimtry to which the applicant seeks 
authority to provide s^vice (i.e., the 
destination country); or 

(3) The applicant seeks authority to 
resell international private line services 
to a country for which the Commission 
has not determined as of the date of 
public notice of the application that 
equivalent resale opportunities exist 
between the U.S. and the destination 
coun^; or 

(4) Ine application is formally 
opposed within the meaning of 
§ l.t202(e) of this chapter; or 

(5) The Commission has informed the 
applicant in writing, within 45 days 
after the date of public notice, that the 
application is not eligible for 
streamlined processing under this 
section. 

(d) Any complete application that is 
subject to paragraph (c) of this section 
will be acted upon only by formal 
written order of the Commission, and 
operation for which such authorization 
is sought may not commence except in 
accordance with such order. 

163.13 Streamlined proceduree for 
modifyir»g regulatory daeelflcatlon of U.8. 
International carriera from dominant to 
nondomlruMit 

(a) Any carrier that is authorized to 
provide an international 
communications service under this part 
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and that was classified by the 
Commission as dominant for all 
international routes and services prior 
to the effective date of this rule due to 
the carrier’s foreign ownership may 
apply to modify its regulatory status 
from dominant to nondominant for 
particular routes for the provision of 
international communications services 
in accordance with the provisions of 
this section. 

(1) Any such carrier may file a 
certified list of those routes it is 
authorized to serve for which it does not 
have an affiliation with a foreign carrier 
on the foreign end. For purposes of this 
paragraph affiliation and foreign carrier 
are defined as in §63.01{r)(l) (i) and (ii), 
respectively. The carrier shall file with 
its certified list the ownership 
information required by § 63.01(r)(2). 

(2) Any such carrier may also file a 
certified list of those routes for which it 
has an affiliation with a foreign carrier 
(as defined in §63.01(r)(l) (i) & (ii)) but 
for which it provides a specified 
international communications service 
solely through the resale of the 
international switched or private line 
services of U.S. facilities-based carriers 
with which the resale carrier does not 
have an affiliation. Such an affiliation is 
defined as in §63.01(r}(l)(i), except that 
the phrase “U.S. facilities-based 
international carrier” shall be 
substituted for the phrase “foreign 
carrier.” 

(3) Any carrier filing a certified list 
pursuant to paragraph (a)(2) of this 
section that resells international private 
line services on a particular named 
route for the provision of a particular 
named service must also.be able to 
certify, and so certify, that its foreign 
carrier-affiliate does not own or control 
telecommunications facilities on the 
foreign end of the route. For purposes of 
this paragraph, “telecommunications 
facilities” are defined as in § 63.01(r)(5). 

(4) Any carrier filing a certified li.st 
pursuant to paragraph (a)(2) of this 
section must also provide the “special 
concessions” certification as required to 
be submitted pursuant to § 63.01(r)(3). 

(5) Each carrier is responsible for the 
continuing accuracy of the certifications 
provided under paragraph (a) of this 
section. Whenever the substance of any 
certification provided under paragraphs 

(a)(2) or (a)(3) of this section is no longer 
accurate, the carrier shall as promptly as 
possible and in any event within 30 
days file with the Secretary in duplicate 
a corrected certification referencing the 
FCC File No. under which the original 
certification was provided. This 
information may be used by the 
Commission to determine whether a 
change in regulatory status on a 


particular route may be warranted under 
§ 63.10. The carrier shall immediately 
irrform the Commission if at any time 
the representations in the “special 
concessions” certification provided 
under paragraph (a)(4) of this section are 
no longer true. See § 63.01(r)(3)(ii). 

(b) Except as provided in paragraph 

(c) of this section, a complete 
application submitted pursuant to the 
provisions of paragraph (a) of this 
section shall be granted by the 
Commission 45 days after the date of 
public notice listing the application as 
accepted for filing, and the carrier filing 
such application may begin operating 
on the 46th day in accordance with the 
regulatory status proposed in its 
application and with all rules, 
regulations, and policies of the 
Commission. The Commission will 
subsequently issue a written order 
ratifying the modification of the carrier’s 
regulatory status. 

(c) The streamlined processing 
procedure provided by paragraph (b) of 
this section shall not apply where: 

(1) The application is formally 
opposed within the meaning of 
§ 1.1202(e) of this chapter; or 

(2) The Commission has informed the 
applicant in writing, within 45 days 
after the date of public notice, that the 
application is not eligible for 
streamlined processing under this 
section and must be supplemented as 
set forth in paragraph (d) of this section. 

(d) Any party that desires to modify 
its regulatory status from dominant to 
nondominant pursuant to paragraph (a) 
of this section, but that does not qualify 
for streamlined processing under this 
section, must request such modification 
by filing a petition for declaratory 
ruling, or by including such request in 
an application filed under this part 
requesting authority to provide service 
on the particular route for which such 
modification is desired. Any such filing 
should include the information 
specified in §63.01(r)(7). 

§ 63.14 Prohibition on agreeing to accept, 
special concessions. 

Any carrier authorized to provide 
international communications service 
under this part that has an affiliation 
with a foreign carrier shall be prohibited 
from agreeing to accept special 
concessions directly or indirectly from 
any foreign carrier or administration 
with respect to traffic or revenue flows 
between the U.S. and any foreign 
country served under the authority of 
this part and from agreeing to enter into 
such agreements in the future. For 
purposes of this section, affiliation is 
defined as in §63.01(r)(l)(i); foreign 
carrier is defined as in §63.01(r)(l)(ii); 


and special concession is defined as in 
§63.01(r)(3). 

IFR Doc. 92-29636 Filed 12-7-92. 8:45 am} 

BILUNG COO€ eTU-OI-M 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 227 

(Docket No. 920780-2180] 

Sea Turtle Conservation; Shrimp 
Trawling Requirements 

AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION; Turtle excluder device 
exemption in North Carolina restricted 
area. 

SUMMARY; NMFS will continue to allow 
limitations on tow times as an 
alternative to the requirement to use 
turtle excluder devices (TEDs) by 
shrimp trawlers in a small area off the 
coast of North Carolina through January 
1, 1993. This area exhibits 
intermittently high concentrations of a 
brown alga, [Diclyopteris sp.), that 
makes trawling with TEDs 
impracticable. Shrimp inhabit the alga, 
and fishermen wish to harvest the alga 
to catch the shrimp. When algal 
concentrations are high, TEDs may 
reduce shrimp retention by excluding a 
large portion of the algae and the shrimp 
within. The tow-time alternative allows 
fishermen to harvest shrimp more 
productively. NMFS will monitor the 
situation to ensure there is adequate 
protection for sea turtles in this area 
when tow times are allowed in lieu of 
TEDs. and to determine whether algal 
concentrations continue to make TED 
use impracticable. 

EFFECTIVE DATE: This rule is effective 
from December 3,1992, through January 
1, 1993. 

ADDRESSES: Dr. Michael Tillman, Acting 
Director, Office of Protected Resources, 
NMFS, 1335 East-West Highway, Silver 
Spring, MD 20910. Comments on the 
collection-of-information requirement 
subject to the Paperw'ork Reduction Act 
should be directed to the Office of 
Protected Resources, NMFS, 1335 East- 
West Highway, Silver Spring, MD 
20910, Attention: Phil VVilliams, and to 
the Office of Information and Regulatory 
Affairs, 0MB, Washington, DC 20503, 
Attention: Desk Officer for NOAA. 

FOR FURTHER INFORMATION CONTACT: 

Phil Williams, NMFS National Sea 
Turtle Coordinator (301/713-2322) or 
Charles A. Oravetz, Chief, Protected 
Species Program, Southeast Region, 
NMFS. (813/893-3366). 
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Species Program, Southeast Region, 
NMFS, (813/893-3366). 

SUPPLEMENTARY INFORMATION: 

Background 

All sea turtles that occur in U.S. 
waters are listed as either endangered or 
threatened under the Endangered 
Species Act of 1973, U.S.C. 1531 et seq. 
(ESA). Incidental capture by shrimp 
trawlers has been documented for nve 
species of sea turtles that occur in 
waters off of North Carolina. Final sea 
turtle conservation regulations at 50 
CFR parts 217 and 227, effective 
December 1.1992, require shrimp 
trawlers 25 feet (7.6 m) long or longer 
in offshore waters of the Atlantic Area, 
which includes waters off Nort h 
Carolina, to use approved TEDs in 
trawls year round. Until January 1, 

1993, shrimp trawlers less than 25 feet 
(7.6 m) long in offshore waters of the 
Atlantic area are required to limit tow 
times to 55 minutes or less from April 
1 through October 31; at other times of 
the year tows must be limited to no 
more than 75 minutes. Tow time is 
defined as the interval from trawl doors 
entering the water to trawl doors being 
removed from the water. Beginning 
January 1,1993, all shrimp trawlers in 
offshore waters of the Atlantic area are 
required to use TEDs. 

Special Environmental Conditions 

Interim hnal rules published on July 

29.1992, (57 FR 33452), and September 

8.1992, (57 FR 40859) allowed 
shrimpers to limit tow times rather than 
use TEDs through September 30,1992, 
in a restricted area off the coast of North 
Carolina. Actions taken by NMFS under 
the authority of an interim final rule 
published September 8.1992 (57 FR 
40861), (57 FR 45986. October 6.1992. 
and 57 FR 52735, November 5,1992) 
allowed the use of limited tow times 
through December 2,1992. The 
background and need for these 
exemptions was thoroughly discussed 

in the July 29,1992, interim final rule, 
and will not be repeated here. NMFS* 
continuing review of the TED 
exemption program in the North 
Carolina restricted area indicates there 
are no sea turtle mortalities associated 
with this program. Reports of sea turtle 
strandings on beaches adjacent to the 
restricted area show that one loggerhead 
turtle stranded during the period, 
September 1-25,1992. No strandings 
have been reported from the area during 
the months of October and November. 
Only five turtles have been reported 
stranded in the months of October and 
November since NMFS began collecting 
strandings data in 1980. NMFS and the 
State of North Carolina have conducted 


cooperative enforcement activities and 
report that shrimpers have complied 
with the tow-time restrictions. The 
North Carolina Division of Marine 
Fisheries (NCDMF) has conducted 
approximately 230 hours of enforcement 
effort, and only one written warning has 
been issued by their enforcement 
officers since July 29,1992. 

Fishing activity in the restricted area 
has been limited. Forty-three vessels 
have registered for the TED exemption 
program, but daily fishing activity has 
been limited to a maximum of 15 
vessels, with about 3—4 vessels being the 
daily average. NMFS placed an observer 
on vessels on September 10, and 
September 28, and November 30,1992. 
No turtles were taken during 14 
observed tows that ranged between 18 
and 47 minutes each. Shrimping was 
poor and bycatch of algae predominated 
the hauls, followed by flnhsh and other 
crustaceans. The NCDMF also observed 
tows on July 26 and September 29 
(before the exemption began) and 
verified the presence of large amounts of 
algae. NCDMF enforcement reports 
continue to document the presence of 
large amounts of algae. 

NMFS has determined that there is 
nothing to indicate that the 
environmental conditions in the 
restricted area that were initially 
determined to make TED use 
impracticable have changed. Therefore, 
the Assistant Administrator for 
Fisheries, NOAA, (Assistant 
Administrator) extends the 
authorization to use restricted tow 
times, as an alternative to the 
requirement to use TEDs, in the North 
Carolina restricted area, acting pursuant 
to the final sea turtle conservation 
regulations, codified at 50 CFR 
227.72(e)(3)(iii), that became effective 
on December 1,1992. 

Comments on the November 5,1992, 
Emergency Action 

No comments were received on the 
emergency action. 

Sea Turtle Conservation Measures 

This action applies to shrimp trawlers 
25 feet (7.6 m) in length or longer, and 
beginning on January 1,1993, all shrimp 
trawlers, regardless of length, in a 
restricted area off the coast of North 
Carolina. “The North Carolina restricted 
area*’ is that portion of the offshore 
waters between Rich Inlet, North 
Carolina, (34®17.6'N. latitude) and 
Brown’s Inlet, North Carolina, (34®35.7' 
N. latitude), the inner bouiidary of 
which is the 72 COLREGS demarcation 
line (Intentional Regulations for 
Preventing Collisions at Sea, 1972) and 


the seaward boundary of which is 1 
nautical mile east of ^at line. 

A shrimp trawler utilizing this 
authorization must limit tow times to no 
more than 75 minutes (measured from 
the time trawl doors enter the water, 
until they are retrieved from the water). 
NMFS does not anticipate that there 
will be adverse effects to sea turtles by 
substituting tow times for TEDs if 
shrimpers comply with the tow-time 
requirements. The 75-minute tow-time 
limitation allows at least 60 minutes 
bottom-time for trawling. The 75-minut0 
tow time has also been determined to 
constitute an acceptable limit for forced 
submergence of sea turtles in shrimp 
trawls, and the more restricted tow time 
facilitates enforcement. The National 
Academy of Sciences report, “Decline of 
the Sea Turtles: Causes and 
Prevention,** provided guidance on 
effects of tow times on sea turtles. The 
report concluded that bottom times of 
40 minutes in summer months and 60 
minutes during winter months would 
provide protection comparable to that 
afforded by TEDs. Thus, a tow-time 
limitation appears to be an effective 
alternative to mandatory TED use and 
should provide comparable protection 
for sea turtles. 

The owner or operator of a shrimp 
trawler 25 feet (7.6 m) in length or 
longer trawling in the North Carolina 
restricted area must register with the 
Director, Southeast Region, NMFS, by 
telephoning at 813/893-3163. The 
following information is requested: (1) 
The name cmd official number of the 
vessel; (2) the time and date of the 
telephone registration; the number of 
the state permit authorizing fishing in 
the restricted area; (3) a statement that 
the owner or operator intends to trawl 
in the North C^olina restricted area 
using the limited tow times option; (4) 
and the dates trawling operations in the 
North Carolina restricted area are 
expected to be conducted. 

If required by the Assistant 
Administrator, or his designee, the 
owner and operator of a shrimp trawler 
25 feet (7.6 m) in length or longer 
trawling in the North Carolina restricted 
area must carry a NMFS-approved 
observer. The observer will monitor 
compliance with required conservation 
measures, including restricted tow 
times, and resuscitation of captured 
turtles in accordance with 50 CFR 
227.72(e)(l)(i). 

Any person who does not comply 
with any requirement in this action is in 
violation of the final regulations, 
codified at 50 CFR 227.71(b)(3), 
effective December 1,1992. 
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Additional Sea Turtle Conservation 
Measures: Termination 

The Assistant Administrator, at any 
time, may modify the required 
conservation measures through 
notitication in the Federal Register, if 
necessary, to ensure adequate protection 
of endangered and threatened sea 
turtles. Under this procedure, the 
Assistant Administrator will impose any 
necessary additional or more stringent 
measures, including requiring more 
restrictive tow times or synchronized 
tow times, if the Assistant 
Administrator datermines that 
conditions do not make trawling with 
TEDs impracticable, that there is 
insufficient compliance with the 
required conservation measures, or that 
compliance cannot be monitored 
effectively. Likewise, conservation 
measures may be modified if monitoring 
to assess turtle mortality indicates that 
the incidental take level for the program 
is approaching the incidental take level 
established by the biological opinion for 
this action issued as a result of 
consultation under section 7 of the ESA, 
That level is one lethal take of a Kemp's 
ridley, green, hawksbill, or leatherback 
turtle; or two lethal takes of loggerhead 
turtles. 

The Assistant Administrator will 
terminate this exemption for the North 
Carolina restricted area if the incidental 
take level is exceeded, if significant or 
unanticipated levels of lethal or non* 
lethal ta^ngs or strandings of sea turtles 
associated with fishing activities in the 
North Carolina restricted area occur, or 
if conditions do not make trawling with 
TEDs impracticable. NMFS will monitor 
algal concentrations regularly in the 
restricted area through limited observer 
coverage and the testing of TEDs to 
evaluate the need for continued TED 
exemption for this local fishery. Finally, 
the Assistant Administrator may 
terminate this exemption for the North 
Carolina restricted area, if shrimpers 


refuse to accept observers when 
requested to do so and the level of 
observer coverage is insufficient to 
adequately monitor incidental take. The 
Assistant Administrator may take such 
action, for these or other reasons, as 
appropriate, at any time. A notification 
will be published in the Federal 
Register announcing any additional sea 
turtle conservation measures or the 
termination of the tow*time option in 
the North Carolina restricted area. 

Classification 

The Assistant Administrator has 
determined that this action is necessary 
to respond to an emergency situation to 
allow more efficient fishing for shrimp, 
while providing adequate protection for 
listed sea turtles, and is consistent with 
the ESA and other applicable law. This 
action does not require a regulatory 
impact analysis under E.O. 12291, 
because it is not a major rule. 

Because neither section 553 of the 
Administrative Procedure Act (APA) 
nor any other law requires that general 
notice of proposed rulemaking be 
published for this action, under section 
603(b) of the Regulatory Flexibility Act. 
an initial Regulatory Flexibility 
Analysis is not required. 

The Assistant Administrator prepared 
an environmental assessment (EA) for 
comprehensive sea turtle conservation 
regulations on August 19,1992. EAs 
were prepared for the two previous 
interim final rules (57 FR 33452, July 
29, 1992, and 57 FR 40859, September 
8,1992] implementing a similar TED 
exemption program. Rule-related notice 
actions (57 FR 45986, October 6,1992, 
and 57 FR 52735, November 5. 1992) 
continued the exemption through 
December 2,1992. A supplemental EA 
prepared for this action concludes, that 
with specified mitigation measures, the 
action would have no significant impact 
on the human environment. 

This action continues a registration 
program that contains a collection-of- 


information requirement subject to the 
Paperwork Reduction Act, namely, 
requests for registration to trawl using 
restricted tow times in lieu of TEDs in 
the North Carolina restricted area. This 
collection has been approved by the 
Office of Management and Budget 
(OMB) under OMB control number 
0648-0267. 

The public reporting burden for this 
collection-of-information is estimated to 
average 7 minutes per response, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection-of-information. 
Comments regarding this burden 
estimate or any other aspect of this 
collection-of-infbrmation, including 
suggestions for reducing this burden, 
may be sent to NMFS and OMB (see 
ADDRESSES). See OMB control number 
0643-0267 and related analysis. 

The Assistant Administrator, 
pursuant to section 553(b)(B) of the 
APA, finds there is good cause to take 
this action on an emergency basis and 
that it is impracticable and contrary to 
the public interest to provide notice and 
opportunity for comment Failure to 
implement temporary measures 
immediately would result in fishermen 
not being able to catch shrimp as 
efficiently as possible in the North 
Carolina restricted area, while still 
protecting endangered and threatened 
sea turtles. Because this action relieves 
a restriction (the requirement to use 
TEDs), under section 553(d)(1) of the 
APA. this rule is being made effective 
immediately. 

Dated: December 2,1992. 

Nancy Foster, 

Acting Deputy Administrator for Fisheries. 
(FR Doc, 92-29697 Filed 12-3-92; 11:59 am) 
BILUNO CODE 36tO-22-ll 
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This section of the FEDERAL REGISTER 
contains noticee to the public of the proposed 
Issuance of rulee and regulations. The 
pymose of these notices Is to give Interested 
persons an opportunity to participate In the 
n^e making prior to the adoption of the final 
rules. 


department of the treasury 

Comptroller of tha Currency 

12CFRPart9 

[Docket No. 92-24] 

Fiduciary Powers of Natlonai Banks 
and Collective Investment Funds; 
Investment of Furtde 

l^GENCY: Comptroller of the Currency, 
Treasury. 

ACTION: Withdrawal of proposed rule. 

NUMMARY: The Office of the Coraptroller 
Dflhe Currency (“OCC') is withdrawing 
its proposed rulemaking regarding 12 
CFR part 9. The OCC has detennined 
lhat due to the level of technology now 
existing and the current practices in the 
[)anking industry, idle funds no longer 
pose a meaningful problem in trust 
departments. In other words, the 
situation that the proposed revision 
addressed has chang^ to such an extent 
[hat no further regulatory action is 
needed. 

)ATE8: This withdrawal is efiective on 
December 8,1992. 

[OR FURTHER INFORMATION CONTACT: 

ATo\ Eve Robbins, Senior Attorney, 
iank Operations end Assets Division, 
)frice of the Comptroller of the 
Currency, Washington, DC 20219 (202) 
174-4460. 

lUPPLEMENTARY INFORMATIOH: On June 
17,1990, the OCC published a notice of 
imposed rulemaking (55 FR 26210) 
iiUitled "Fiduciary Powers of National 
ianks and Collective Investment Funds; 
nvestraent of Funds" in the Federal 
legisler. The proposed rule was 
ntended to amend the OCC’s regulation 
[oveming the exercise of fiduciary 
towers by national banks and the 
nvestment of idle funds by bank trust 
lepartments, 12 CFR part 9. 

Specifically, the amendment was 
iroDosed to revise 12 CFR 9.1Q(a). 

The OQ^ is withdrawing its proposed 
uemaking because it has determined 
hat due to the level of technology now 
ixisting and the current practices in the 


banking industry, idle funds no longer 
pose a meaningful problem in trust 
departments. In other words, the 
situation that the proposed revision 
addressed has chang^ to such an extent 
that no further regulatory action is 
needed. Bank trust departments seeking 
guidance with regard to the investment 
of idle funds can continue to consult 
Banking Bulletin 83-57, which 
sufficiently addresses OCC’s concerns in 
this area. It should also be noted that the 
(X^C*s examination staff shall continue 
to be vigilant for potential abuses in 
trust funds management. For these 
reasons the OCC hereby withdraws the 
proposed revision, and 12 CFR 9.10 will 
remain unchanged. 

Dated. September 3,1992. 

Stephen R. Steinbrink, 

Acting Comptrolier of the Cuirettcy, 

(FR Doc. 92-29656 Filed 12-7-92; 8:45 am) 
BfLLJNQ COCC 4S1S-33-4I 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 71 

[Airspace Docket No. 91-ASO-23] 

Proposed Alteration of Jet Route J-121 
and Establishment of Jet Route 
FL 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTK>N: Proposed Rule; withdrawal. 

SUMMARY: This action withdraws the 
Notice of Proposed Rulemaking 
(NPRM), Airspace Dockot No. Sl-ASO- 
23, which was published in the Federal 
Register on March 31,1992, (57 FR 
10846). The NPRM proposed to alter the 
description of Jet Route J-121 by 
extending the route to Fort Lauderdale, 
FL, and to establish Jet^Route J-181 
located in the x'icinity of Fort 
Lauderdale, FL. This action withdraws 
this proposal because the Biscayne Bay, 
FL, VOR, which would have been in the 
description of J-181, was destroyed by 
Hurricane Andrew and the Fort 
Lauderdale VOR did not pass the 
required flight check to sustain J-121. 
FOR FURTHER INFORMATION CONTACT: 
Lewis W. Still, Airspace and 
Obstruction Evaluation Branch (ATP- 
240), AirspacS'Rules and Aeronautical 
Informaticm Division, Air Traffic Rules 
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and Procedures Service, Federal 
Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC 20591; telephone: (202) 
267-9250. 

SUPPLEMENTARY INFORMATIOH: On March 
31,1992, a Notice of Proposed 
Rulemaking was published in the 
Federal Renter to amend 14 CFR part 
71 of the F^eral Aviation Regulations 
to alter the description of J-121 by 
extending the route from Craig, FL, to 
Fort Lauaerdale, FL, and establishing J- 
181 from Biscayne Bay, FL, to Colliers, 
SC, (57 FR 10846). However, J-121 did 
not pass flight check and the Biscayne 
Bay VOR was destroyed by Hurricane 
Andrew. 

List of Subjects in 14 CFR Part 71 

Aviation safety. Incorporation by 
reference. Jet routes. 

The Withdrawal 

in consideration of the foregoing, the 
Notice of Proposed Rulemaking, 
Airspace Docket No. 91-ASO-23. as 
published in the Federal Register on 
March 31,1992, (57 FR 10846), is 
hereby withdrawn. 

Authority: 49 U.S.C app. 1348(8), 1354(a), 
1510; B.O.10854, 24 FR 9565, 3 CFR, 1959- 
1963 Corap., p. 389; 49 US.C 106(g); 14 CFR 
11.69. 

Issued in Washington, DC, on December 2, 
1992. 

Karold W. Becker, 

Manager, Airspace-RuJes and Aeronautical 
Information Division. 

(FR Doc. 92-29702 Filed 12-7-92; 8:45 am) 
mUMa CODE 4StS>tS-4i 


DEPARTMENT OF THE TREASURY 
internal Revenue Service 

26 CFR Part 1 
[CO-BO-BT] 

RIN 1545-AK93 

Proposed Reguiatlone—S Corporation 
BuilMn-Caln Tax 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Notice of proposed rulemaking. 

SUMMARY: This document contains 
proposed regulations §§ 11374-0 
through 1.1374—10 which provide rules 
on the tax imposed on S corporations 
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under section 1374 of the Internal 
Revenue Code of 1986. The regulations 
provide guidance to taxpayers including 
rules for determining the amount of 
recognized built-in gain or loss from an 
S corporation’s items of income and 
deduction and distributive share of 
partnership items. 

DATES: Written comments and requests 
to appear (with outlines of oral 
comments) at a public hearing 
scheduled for April 28, 1993, must be 
received by April 2, 1993. See notice of 
public hearing published elsewhere in 
this issue of the Federal Register. 
ADDRESSES: All submissions should be 
sent to: Internal Revenue Service, 
Attention: CC:CORP:T:R (CC:CC)-80- 
87), Room 5228, P.O. Box 7604, Ben 
Franklin Station, Washington, DC 
20044. 

FOR FURTHER INFORMATION CONTACT: 

Concerning the regulations, Mark S. 
Jennings, 202-622-7530; concerning the 
hearing, Michael Slaughter, 202-622- 
6803, (not toll free numbers). 
SUPPLEMENTARY INFORMATION: 

Background 

The rules for the tax treatment of S 
corporations that were formerly C 
corporations or acquired appreciated 
assets of C corporations in carryover 
basis transactions w’ere substantially 
revised by amendments to section 1374 
in sections 631-633 of the Tax Reform 
Act of 1986 (the “1986 Act”) (Pub. L. 

No. 99-514), as amended by sections 
1006(e), (f), and (g) of the Technical and 
Miscellaneous Revenue Act of 1988 (the 
“1988 Act”) (Pub. L. No. 100-647) and 
sections 7811(c) (4), (5), (7), and (8) of 
the Revenue Reconciliation Act of 1989 
(the “1989 Act”) (Pub. L. No. 101-239). 
Section 633(b) of the 1986 Act provides 
that the new rules are applicable to S 
corporations for taxable years beginning 
after December 31, 1986, but only if the 
S election for the corporation is made 
after December 31, 1986. 

In general, section 1374, as amended, 
imposes a corporate-level tax on an S 
corporation’s recognition of income or 
gain to the extent that income or gaiiv 
reflects unrealized appreciation in the 
corporation on the date it converted 
from C to S status. Section 1374 was 
amended as part of the legislation 
repealing the General Utilities rule, 
w’hich had provided C corporations 
nonrecognition treatment on most 
liquidating sales and distributions. See 
H.R. Conf. Rep. No, 841, 99th Cong., 2d 
Sess., Vol. II, 198-207 (1986), 1986-3 
C.B, Vol. 4, 198-207. Specific authority 
to promulgate regulations under section 
1374 is provided under sections 1374(e) 
and 337(d). 


The Internal Revenue Service has 
issued the following guidance on the S 
corporation built-in gain tax: 

(1) Revenue Ruling 86-141,1986-2 
C.B. 151, modified by Notice 88-134, 
1988-2 C.B. 559, interpreting certain 
section 1374 transitional relief 
provisions. 

(2) Announcement 86-128, 1986-51 
I.R.B. 22, notifying taxpayers that the 
section 1374 regulations will: 

(a) Define the term “disposition of any 
asset” to include not only sales or 
exchanges but other income-recognition 
events that effectively dispose of the 
right to claim or receive income (See 
section 1374(d)(5)), 

(b) Require an S corporation to use the 
same inventory accounting method for 
purposes of section 1374 that it uses for 
other tax purposes (See section 1363(d)), 

(c) Impose a tax if an S corporation 
disposes of a built-in gain asset it 
acquired from a C corporation in a 
carryover basis transaction (See section 
1374(d)(8)), 

(d) Impose a tax if an S corporation 
disposes of an exchanged basis asset it 
acquired during the recognition period 
in exchange for built-in gain assets (See 
section 1374(d)(6)), and 

(e) Provide anti-stuffing rules similar 
to those provided in section 336 to 
prevent an S corporation’s net 
unrealized built-in gain from being 
reduced by its acquisition of built-in 
loss assets before it becomes an S 
corporation. 

(3) Notice 90-27, 1990-1 C.B. 336, 
notifying taxpayers that the section 1374 
regulations will impose a secMon 1374 
tax on an S corporation’s recognition of 
built-in gain reported under the 
installment method where the 
installment sale occurred before or 
during the recognition period and the 
income from the .sale is reported during 
or after the recognition period. 

Many requests for guidance on section 
1374 issues have been received by the 
Treasury Department and the Internal 
Revenue Service. In addition, taxpayers 
have expressed reser\'ations about 
making S elections without knowing 
with more certainty the resulting section 
1374 tax consequences. In response to 
these requests and comments, these 
proposed regulations provide guidance 
under section 1374. 

The proposed section 1374 
regulations deal with a large number of 
complex issues involving many parts of 
the Internal Revenue Code. The 
regulations attempt to provide guidance 
that is both consistent with the intent of 
Congress in enacting the amendments to 
section 1374 and relatively simple for 
taxpayers to understand and comply 
with and for the Internal Revenue 


Service to administer. The Treasury 
Department and the Internal Revenue 
Service encourage public participation 
in the rulemaking process to achieve 
these goals. 

Explanation of Provisions 
1 . In General 

Section 1374 imposes a tax on an S 
corporation’s net recognized built-in 
gain during the 10-year period 
beginning on the date it converts to S 
status (the “recognition period”). In 
general, net recognized built-in gain for 
any taxable year is the S corporation’s 
taxable income for that, year determined 
as if it were a C corporation and only 
recognized built-in gain and loss were 
taken into account. However, net 
recognized built-in gain is limited to the 
lesser of the corporation’s taxable 
income for the year (generally 
determined as if it were a C corporation 
and all items were taken into account) 
and its net unrealized built-in gain 
limitation for the year (that is, net 
unrealized built-in gain reduced by net 
recognized built-in gain in prior years in 
the recognition period). 

The Code provides niles for 
determining recognized built-in gain 
(and recognized built-in loss) and for 
determining built-in income (and 
deduction) items. With respect to built- 
in gain, section 1374(d)(3) provides that 
any gain recognized by an S corporation 
during the recognition period is 
presumed to be recognized built-in gain 
except to the extent the S corporation 
shows that it did not hold the asset on 
the first day of the recognition period or 
the asset appreciated since that day. 
Section 1374(d)(4) provides similar 
rules for built-in loss. The proposed 
regulations provide that the rules of 
sections 1374(d) (3) and (4) apply only 
to gain and loss recognized from sales 
or exchanges. Gain or loss resulting 
from transactions other than sales or 
exchanges is taken into account under 
the built-in income (and deduction) 
rules as described in the next paragraph. 

Under section 1374(d)(5), any item of 
income or deduction properly taken into 
account by an S corporation during the 
recognition period is recognized built-in 
gain or loss if the item is attributable to 
periods before the recognition period. 
Under the proposed regulations, an S 
corporation’s items of income or 
deduction generally are treated as 
recognized built-in gain or loss if the 
item would have been taken into 
account before the recognition period by 
a taxpayer using the accrual method. 
The accrual method is used to 
implement section 1374(d)(5), because 
valuing items of income and deduction 
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on the first day of the recognition period 
would be unduly burdensome both for 
S corporations, many of which are small 
businesses, and the Service. The 
Treasury Department and the Internal 
Revenue Service intend no inference 
regarding rules they may adopt in other 
regulations, such as under sections 
382 (h)( 6 ) and 384(c)(1)(B), which 
contain language similar to section 
1374(d)(5). ' , . 

The proposed regulations adopt 
special rules for determining recognized 
built-in gain and loss in the case of (1) 
positive and negative income 
adjustments under section 481(a), (2) 
cancellation of indebtedness income 
and bad debt deductions. (3) income 
and deductions reported under the 
completed contract method, (4) income 
from sales or exchanges reported \mder 
the installment method, and (5) the 
distributive share of partnership items 
of income, gain, loss, and deduction. 

2. Partnership Interests 

The proposed regulations provide 
rules for determining recognized built- 
in gain (and loss) when the S 
corporation holds an interest in a 
partnership. In general, the proposed 
regulations look through an S 
corporation’s partnership interest to 
treat its distributive share of the 
partnership’s items as recognized built- 
in gain or loss to the extent that 
distributive share would have been 
treated as recognized built-in gain or 
loss had the items originated in and 
been taken into account directly by the 
S corporation. However, the application 
of the look-through rules generally is 
limited to the S corporation's built-in 
pin or built-in loss in its partnership 
interest. In addition, if the S corporation 
disposes of the partnership interest 
during the recognition period, the 
amount treated as recognized built-in 
gain or loss on the disposition is 
adjusted to take into account amounts 
treated as recognized built-in gain or 
loss under the look-through rules. The 
look-through rules do not apply in cases 
where the S corporation owns an 
interest in the partnership with a value 
less than $100,000 which represents less 
than a 10 percent interest in the 
partnership’s capital and profits. The 
regulations contain a special rule that 
applies to taxpayers, not otherwise 
subjert to these regulations, for 
contributions of property to a 
partnership that have the eBoct of 
1374 ^^”^ imposed under section 

Valuation of Inventory 

The fair market value of a 
corporation's inventory when it 


converts to S corporation status is the 
amount a willing buyer would pay a 
willing seller for the inventory at that 
time in a purchase of all the assets of the 
corporation. 

Rev. Proc. 77-12.1977-1 CB. 569, 
provides guidance for valuing inventory 
where the assets of a business are 
purchased for a himp sum or the stock 
of a corporation is purchased and the 
corporation liquidates under former 
section 334(b)(2). The Treasury 
Department and the Internal Revenue 
Service are considering whether Rev. 
Proc. 77-12 should be modified to (1) 
provide guidance for valuing inventory 
for purposes of sections 336, 338,1060, 
and 1374, and (2) incorporate the 
principles of relevant case law such as 
Knapp King-Size Corp. v. United States, 
527 F. 2d 1392 (O. Cl. 1975). and 
Zeropack Company v. Commissioner, 
T.C Memo. 1983-652. 

The Treasury Department and the 
Internal Revenue Service also are 
considering whether a rule, such as the 
rule described below, should be 
provided in a revenue procedure as a 
safe harbor under which taxpayers may 
determine recognized built-in gain from 
inventory for purposes of section 1374: 

An S corporation’s recognized built-in gain 
horn inventory is equal to the gross profit 
(that is, gross receijAs. less cost of gf^s sold 
and direct selling expenses) fircHD one 
inventory turn after the first day of the 
recognition period multiplied by a 
designated percentage {for costs that add 
value to the inventory but were not taken 
into account in determining the inventory's 
gross profit). Thus, recognized built-in gain 
from inventory for the first year of the 
recognition period is equal to the inventory's 
gross profit for that year divided by the 
number of inventory turns in that year 
multiplied by the designated percentage. The 
number of inventory turns in the first year of 
the recognition period is equal to the cost of 
goods sold for that year divided by that year’s 
opening FIFO value. In the case of LIFO 
taxpayers, no gross profits from inventory 
would be treated as recognized built-in gain 
until the taxpayer invades UFO layers in 
existence on the first day of the recognition 
period. 

The Treasury Department and the 
Internal Revenue ^rvlce solicit 
comments concerning (1) the usefulness 
of a safe harbor rule for determining 
recognized built-in gain from inventory, 
(2) the safe harbor rule described above, 
including what the designated 
percentage should be and how the rule 
would apply to LIFE taxpayers, and (3) 
any alternative safe harbor rule 
taxpayers may wish to suggest that is 
relatively simple to administer and 
consistent with the rule for valuing 
inventory provided in the proposed 
section 1374 regulations. 


4. Effective Date 

These regulations generally are 
proposed to be effective for taxable 
years ending on or after the date the 
regulations are published in the Federal 
Register as final regulations, but only in 
cases where the return for the taxable 
year is filed pursuant to an S election 
made on or after that date. 

Special Analysis 

It has been determined that the rules 
contained in these proposed regulations 
are not major rules as defined in 
Executive Order 12291. Therefore, a 
Regulatory Impact Analysis is not 
required. It has also been determined 
that section 553(b) of the Administrative 
Procedure Act (5 U.S.C chapter 5) and 
the Regulatory Flexibility Act (5 U.S.C. 
chapter 6) do not apply to these 
proposed regulations. Therefore, an 
initial Regulatory Impact Analysis is not 
required. Pursuant to section 7805(f) of 
the Internal Revenue Code, a copy of 
these proposed regulations will be 
submitted to the Chief Counsel for 
Advocacy of the Small Business 
Administration for comment on their 
impact on small businesses. 

Drafting Information 

The principal author of these 
proposed rogations is Mark $. 

Jennings of the Office of Assistant Chief 
Counsel (Corporate), Internal Revenue 
Service. However, other personnel of 
the Internal Revenue Service and 
Treasury Department participated in 
their development. 

List of Subjects in 26 CFR 1.1361-1 
Through 1.1388-1 

Income taxes. Small business. 
Subchapter S corporation, Cooperatives. 

Proposed Amendments to the 
Regulations 

Accordingly, the proposed 
amendments to 28 CFR part 1 are as 
follows: 

PART 1—INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER 
DECEMBER 31,1986 

Paragraph 1. The authority citation 
for part 1 is amended by adding the 
following citations: 

AUTHORriY: 26 U.S.C. 7805 • * * 

§§ 1.1374-1 through 1.1374-10 also issued 
under 26 U.S.C, 1374(e) and 337(d), 

§ 1.1374-1 [Redesignated as f 1.1374-11] 

Par. 2. § 1.1374-1 is redesignated 
§1.1374-11. 

Par. 3. §§ 1.1374-0 through 1.1374-10 
are added to read as follows: 
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§l.tJ74-0 Table of Contents 

This section lists the major paragraph 
headings for 

§§1.1374^1 through 1.1374-~10 
§ 1.1374-1 Computation of Tax 
§ 1.1374-2 Net Recognized Built-in Gain 

(a) In general. 

(b) Allocation rule. 

(c) Recognized built-in gain carryover. 

(d) Trafficking limitations. 

(e) Example. 

§ 1.1374-3 Net Unrealized Built-in Gain 

(a) In general. 

(b) Example. 

§ 1.1374-4 Recognized Built-in Gain and 
Loss 

(a) Sales and exchanges. 

(b) Items of income and deduction. 

(1) Income items. 

(2) Deduction items. 

(3) Examples. 

(c) Section 481 adjustments. 

(d) Section 995(b)(2) deemed distributions, 
(o) Discharge of indebtedness and bad debts. 

(f) Completion of contract. 

(g) Installment sales. 

(1) In general. 

(2) Examples. 

(h) Partnership interests. 

(1) In general. 

(2) Limitations. 

(i) Partnership RBIG. 

(ii) Partnership RBIL. 

(3) Disposition of partnership interest. 

(4) RBIG and RBIL limitations. 

(5) Small partnership interests. 

(i) In general. 

(ii) Anti-abuse rule. 

(6) Section 704(c) gain or loss. 

(7) Disposition of distributed partnership 
asset. 

(8) Examples. 

§1.1374-5 Deduction Carryforwards 

(a) In general. 

(b) Trafficking limitations. 

(c) Example. 

§1.1374-6 Credits and Credit 
Carryforwards 

(a) In general. 

(b) Modifications. 

(c) Trafficking limitations. 

(d) Examples. 

§1.1374-7 Inventory 

(a) Valuation of inventory'. 

(b) Identity of dispositions of inventory. 

§ 1.1374-6 Section 1374(d)(8) Transactions 

(a) Separate determination of tax. 

(b) Taxable income limitation. 

§1.1374-9 Anti-stuffing Rules 
§1.1374-10 Effective Dates 

(a) In general. 

(b) Certain transfers to partnerships. 

§1.1374-1 Computation of tax. 

The tax imposed on the income of an 
S corporation by section 1374(a) for any 
taxable year during the recognition 


period (as defined in section 1374(d)(7)) 
is computed as follows— 

(a) Step One: Determine the net 
recognized built-in gain of the 
corporation for the taxable year under 
section 1374(d)(2) and § 1.1374-2; 

(b) Step Two: Reduce the net 
recognized built-in gain (but not below 
zero) by any net operating loss and 
capital loss carryforward allowed under 
section 1374(b)(2) and § 1.1374-5; 

(c) Step Three: Compute a tentative 
tax by applying the rate of tax 
determined under section 1374(b)(1) to 
the amount determined under paragraph 

(b) of this section; 

(d) Step Four: Compute the final tax 
by reducing the tentative tax (but not 
below zero) by any credit allowed under 
section 1374(b)(3) and § 1.1374-6. 

§1.1374-2 Net recognized buitt-ln gain. 

(a) In general. An S corporation’s “net 
recognized built-in gain” for any taxable 
year is the least of— 

(1) Its taxable income determined by 
using the rules applying to C 
corporations and considering only its 
recognized built-in gain, recognized 
built-in loss, and recognized built-in 
gain carryover (“pre-limitation 
amount’’); 

(2) Its taxable income determined by 
using the rules applying to C 
corporations as modified by section 
1375(b)(1)(B) (the “taxable income 
limitation’’); and 

(3) The amount by which its net 

unrealized built-in gain exceeds its net 
recogni 2 : 8 d built-in gain for all prior 
taxable years (“net unrealized built-in 
gain limitation’’). < 

(b) Allocation rule. If an S 
corporation’s pre-limitation amount for 
any taxable year exceeds its net 
recognized built-in gain for that year, 
the S corporation’s net recognized built- 
in gain consists of a ratable portion of 
each item of income, gain, loss, tmd 
deduction included in the pre-limitation 
amount." 

(c) Recognized built-in gain carryover. 
If an S corporation’s net recognized 
built-in gain for any taxable year is 
equal to its taxable income limitation, 
the amount by which its pre-limitation 
amount exceeds the taxable income 
limitation (its “recognized built-in gain 
carryover’’) is included in the pre- 
limitation amount for the succeeding 
taxable year. The recognized built-in 
gain carryover consists of a ratable 
portion of each item of income, gain, 
loss, and deduction excluded from net 
recognized built-in gain in the year the 
canyover arose. 

(d) Trafficking limitations. If sections 
382, 383, or 384 would have applied to 
limit the use of a C corporation’s 


recognized built-in loss on the first day 
of the recognition period, these sections 
apply to limit the use of the recognized 
built-in loss in determining the S 
corporation’s pre-limitation amount, 
taxable income limitation, and net 
unrealized built-in gain limitation. 

(e) Example. The rules of this 
§ 1.1374-2 are illustrated by the 
following example. 

Example. General rule. X is a calendar year 
C corporation which elects to become an S 
corporation on January 1,1995. X has a net 
unrealized built-in gain of $50,000 and no 
net operating loss or capital loss 
carryforwards. In 1995, X has a pre-limitation 
amount of $20,000, consisting of ordinary 
income of $15,000 and capital gain of $5,000, 
a taxable income limitation of $9,600, and a 
net unrealized built-in gain limitation of 
$50,000. Therefore, X’s net recognized built- 
in gain for 1995 is $9,600, because that is the 
least of the three amounts described in 
paragraph (a) of this section. Under 
paragraph (b) of this section, X’s net 
recognized built-in gain consists of 
recognized built-in ordinary income of 
$7,200 [$15,000 X ($9.600/$20,000) = $7,200) 
and recognized built-in capital gain of $2,400 
($5,000 X ($9,600/$20,000) = $2,400). Under 
paragraph (c) of this section, X has a 
recognized built-in gain carryover to 1996 of 
$10,400 ($20,000 -$9,600 = $10,400), 
consisting of $7,800 ($15,000 - $7,200 = 
$7,800) of recognized built-in ordinary 
income and $2,600 ($5,000 - $2,400 = 
$2,600) of recognized built-in capital gain. 

§ 1.1374-3 Net unrealized built-in gain. 

(a) In general. An S corporation’s “net 
unrealized built-in gain” is the total of 
the following:— 

(1) The amount that would be the 
amount realized if on the first day of the 
recognition period the corporation sold 
all its assets at fair market value to an 
unrelated party which assumed all its 
liabilities; decreased by 

(2) Any liability of the corporation 
that w^ould be included in the amount 
realized under paragraph (a)(1) of this 
section but only if the corporation 
would be allowed a deduction on 
payment of the liability; deceased by 

(3) The aggregate adjusted bases of the 
corporation’s assets on the first day of 
the recognition period; increased or 
decrees^ by 

(4) The corporation’s section 481 
adjustments on the first day of the 
recognition period; and increased by 

(5) Any recognized built-in loss that 
would not be allowed under sections 
382, 383, or 384. 

(b) Examples. The rules of this 
§ 1.1374-3 are illustrated by the 
following examples. 

Example. General rule, (i) (a) X, a calendar 
year C corporation using the cash method, 
elects to become an S corporation on January 
1,1995. On that date, X has assets and 
liabilities as follows: 
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— 

FMV 

Basis 

Assets: 

Carton/ . 

$500,000 

300,000 

250,000 

$900,000 

0 

0 

Accounts Recelv- 
3bl0 ^. 

Goodwill. 

Total. 

Liabilities: 

Mrtrtnaoe . 

$1,050,000 

$200,000 

100,000 

$900,000 

... 

Accounts Payable 

Total. 

$300,000 



(b) Further, X must include a total of 
$60,000 in taxable income in 1995,1996, and 
1997 under section 481(a). 

(ii) If, on January 1,1995, X sold all its 
assets to a third party which assumed all its 
liabilities. X’s amount realized would be 
$1,050,000 ($750,000 cash received + 

$300,000 liabilities assumed = $1,050,000). 
Thus, X’s net unrealized built-in gain is 


determined as follows: 

Amount realized . $1,050,000 

Deduction allowed . (100,000) 

Bases of X’s assets . (900,000) 

Section 481 adjustments 60,000 


Net unrealized built-in 
gain. $110,000 

§ 1.1374-4 Recognized built-in gain and 
loss 

(a) Sales and exchanges. Sections 
1374(d) (3) and (4) apply to any gain or 
loss recognized during the recognition 
period in a transaction treated as a sale 
or exchange for federal income tax 
purposes. 

(b) Items of income and deduction — 

(1) Income items. Any item of income 
properly taken into account during the 
recognition period (other than those to 
which other paragraphs of this section 
apply) is recognized built-in gain if the 
item would have been included in gross 
income before the beginning of the 
recognition period by a taxpayer using 
an accrual method (as principally 
described under sections 446 and 451). 

(2) Deduction items. Any item of 
deduction properly taken into account 
during the recognition period (other 
than those to which other paragraphs of 
this section apply) is recognized built- 
in loss if the item would have been 
properly allowed against gross income 
before the beginning of the recognition 
period by a taxpayer using an accrual 
method (as principally described under 
sections 446 and 461). For purposes of 
the preceding sentence, section 

(h)(2)(C), relating to certain payment 
liabilities, and section 469, relating to 
suspended passive activity losses, do 
not apply. 

(3) Examples. The rules of this 
paragraph (b) are illustrated by the 
following examples. 

Example 1. General rule. X is a calendar 
year C corporation using the cash method. X 
elects to become an S corporation on January 


1,1995. On January 1,1995, X has $50,000 
of accounts receivable for services rendered 
before that date. On that date, the accounts 
receivable have a fair market value of $40,000 
and an adjusted basis of $0. In 1995, X 
collects $50,000 on the accounts receivable 
and includes that amount in gross income. 
Under paragraph (b) of this section, the 
$50,000 payments included in gross income 
in 1995 are recognized built-in gain, because 
they would have been included in gross 
income before the beginning of the 
recognition period if X used the accrual 
method. However, if X had disposed of the 
accounts receivable for $45,000 on July 1, 
1995, in a transaction treated as a sale or 
exchange for federal income tax purposes, X 
would have recognized built-in gain of 
$40,000 on the disposition. 

Example 2. Mineral interests. Y, a calendar 
year C corporation using the cash method, 
purchases a working interest in oil well W for 
$50,000 on July 1,1994. Y elects to become 
an S corporation on January 1,1995. On that 
date, the working interest in W has a fair 
market value of $250,000 and an adjusted 
basis of $50,000, but no oil has as yet been 
extracted from the well. In 1995, Y begins 
production on W, sells oil that it has 
produced to a refinery for $75,000, and 
includes that amount in gross income. Under 
paragraph (b) of this section, the $75,000 is 
not treated as recognized built-in gain. Since 
the oil had not yet been extracted from the 
ground at the b^inning of the recognition 
period, Y held only a working interest in W 
and not the oil itself at that time. However, 
if Y had disposed of the working interest in 
W for $250,000 on January 1.1995, in a 
transaction treated as a sale or exchange for 
federal income tax purposes, Y would have 
recognized built-in gain of $200,000 on the 
disposition. 

Example 3. Contingent liability. Z is a 
calendar year C corporation using the cash 
method. In 1994, a lawsuit was filed against 
Z claiming $1,000,000 in damages. Z elects 
to become an S corporation on January 1, 
1995. In 1995, Z loses the lawsuit, pays a 
$500,000 judgment, and properly claims a 
deduction for that amount. Under paragraph 
(b) of this section, assuming Z would not 
have been allowed a deduction with respect 
to the lawsuit before the beginning of the 
recognition period if it used the accrual 
method, the $500,000 deduction allowed in 
1995 is hot recognized built-in loss. 

Example (4). Deferred prepayment income. 
X is a C corporation using the accrual method 
which elects to become an S corporation on 
January 1,1995. In 1994, X receives $2,500 
for services to be rendered which it properly 
elects to include in gross income in 1995 
under Rev. Proc. 71-21,1971-2 C.B. 549. 
Under paragraph (b) of this section, the 
$2,500 included in gross income in 1995 is 
not recognized built-in gain. 

Example (5). Deferred payment liabilities. 

Y is a C corporation using the cash method 
which elects to become an S corporation on 
January 1,1995. In 1994, Y loses a lawsuit 
and is obligated to pay $150,000 in damages. 
Under section 461(h)(2)(C), this amount is 
not allowed as a deduction until Y makes 
payment. In 1995, Y makes payment and 
properly claims a deduction for the amount 


of the payment. Under paragraph (b) of this 
section, the $150,000 deduction allowed in 
1995 is recognized built-in loss. 

(c) Section 481 adjustments. Any item 
of income or deduction properly taken 
into account during the recognition 
period under section 481 is recognized 
built-in gain or loss if the item is taken 
into account because of a change of 
accounting method effective before the 
beginning of the second year of the 
recognition period. 

{d) Section 995(b)(2) deemed 
distributions. Any item of income 
properly taken into account during the 
recognition period under section 
995(b)(2) is recognized built-in gain if 
the item resulted firom a DISC 
termination or disqualihcation 
occurring before the beginning of the 
recognition period. 

(e) Discharge of indebtedness and bad 
debts. Any item of income or deduction 
properly taken into account during the 
first year of the recognition period as 
discharge of indebtedness income under 
section 61(a)(12) or as a bad debt 
deduction under section 166 is 
recognized built-in gain or loss if the 
item arises from a debt owed by or to 
an S corporation at the beginning of the 
recognition period. 

(f) Completion of contract. Any item 
of income properly taken into account 
during the recognition period under the 
completed contract method (as 
described in § 1.451-3(d)) where the 
corporation began performance of the 
contract before the beginning of the 
recognition period is recognized built-in 
gain if the item would have been 
included in gross income before the 
beginning of the recognition period 
under the percentage of completion 
method (as described in § 1.451-3(c)). 
Any similar item of deduction is 
recognized built-in loss if the item 
would have been allowed against gross 
income before the beginning of the 
recognition period under the percentage 
of completion method. 

(g) Installment sales —(1) In general. If 
a corporation sells an asset before or 
during the recognition period and 
reports income from the sale using the 
installment method under section 453 
during or after the recognition period, a 
tax is imposed under section 1374 on 
that income when reported to the extent 
it would have been included in net 
recognized built-in gain during the 
recognition period if the entire amount 
of income to be reported from the sale 
was reported in the year of the sale and 
all provisions of section 1374 and the 
regulations thereunder applied. For 
purposes of the preceding sentence, if 
the corporation sells the asset before the 
recognition period, the entire amount of 
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income to be reported from the sale that 
was not reported before the recognition 
period is treated as having been 
reported in the first year of the 
recognition period. 

(2) Examples. The rules of this 
paragraph (g) are illustrated by the 
following examples. 

Example 1. Income deferred to year 5. X is 
a C corporation which elects to become an S 
corporation on January 1,1995. On that date, 
X owns Asset 1 with a fair market value of 
$120,000 and an adjusted basis of $20,000. In 
1995, X sells Asset 1 for a $120,000 note. The 
note provides for a market rate of interest to 
bo paid annually with the principal amount 
due in 1999, the 5th year of the recognition 
period. Because X does not make an election 
under section 453(d). the $100,000 gain from 
the sale is reported under the installment 
method in 1999. Assume that if the $100,000 
gain was reported in the year of sale, as a 
result of the sale X would have included 
$40,000 in net recognized built-in gain for 
taxable years through 1999 after considering 
X’s income and gain from other sources and 
applying its taxable income limitation, 
recognized built-in gain carryover, and net 
unrealized built-in gain limitation. Therefore, 
X has net recognized built-in gain of $40,000 
in 1999 from the installment sale. The 
remaining $60,000 gain from the sale is a 
recognized built-in gain carryover for 
succeeding taxable years in the recognition 
period. 

Example 2. Income deferred to year 11. Y 
is a C corporation which elects to become an 
S corporation on Januar>' 1.1995. On that 
date, Y owns Asset 2 with a fair market value 
of $150,000 and an adjusted basis of $90,000. 
In 1995, Y sells Asset 2 for a $150,000 note. 
The note provides for a market rate of interest 
to bo paid annually with the principal 
amount due in 2005, the first year after the 
recognition period. Because Y does not make 
an election under section 453(d), the $60,000 
gain from the sale is reported under the 
installment method in 2005. Assume that if 
the $60,000 gain was reported in the year of 
sale, as a result of the sale Y would have 
included 520,000 in net recognized built-in 
gain for taxable years in the recognition 
period after considering Y’s income and gain 
from other sources and applying its taxable 
income limitation, recognized built-in gain 
carryover, and net unrealized built-in gain 
limitation. Therefore, Y has net recognized 
built-in gain of $20,000 in 2005 from the 
installment sale, 

(h) Partnership interests —(1) In 
general. If an S corporation owns a 
partnership interest at the beginning of 
the recognition period or transfers 
property to a partnership in a 
transaction to which section 1374(d)(6) 
applies during the recognition period, 
the S corjMiration determines the effect 
on its net recognized built-in gain from 
its distributive share of partnership 
items as follows— 

(i) Step One: Apply the rules of 
section 1374(d) to the S corporation's 
distributive share of partnership items 


of income, gain. loss, or deduction 
included in income or allowed as a 
deduction under the rules of subchapter 
K to determine the extent to which it 
would have been treated as recognized 
built-in gain or loss if the partnership 
items had originated in and been taken 
into account directly by the S 
corj^ration (“partnership 1374 items"); 

(li) Step Two: Determine the S 
corporation's net recognized built-in 
gain withoutpartnership 1374 items; 

(iii) Step Three: Determine the S 
corporation's net recognized built-in 
gain with partnership 1374 items; and 

(iv) Step Four: If tne amoimt 

computed under Step Three exceeds the 
amount computed under Step Two, the 
excess (as limited by paragraph {h)(2)(i) 
of this section) is the S corporation's 
“partnership and the S 

corporation's net recognized built-in 
gain is the sum of the amount computed 
under Step Two plus the partnership 
RBIG. If the amount computed under 
Step Two exceeds the amount computed 
under Step TTiree, the excess (as limited 
by paragraph (h)(2)(ii) of this section) is 
the S corporation’s “partnership RBIL", 
and the S corporation's net recognized 
built-in gain is the remainder of the 
amount computed under Step Two 
minus the partnership RBIL. 

(2) Limitations —(i) Partnership RBIG. 
An S corporation's partnership ^IG for 
any taxable year may not exceed the 
excess (if any) of the S corporation's 
RBIG limitation over its partnership 
RBIG for prior taxable years. This 
paragraph (h)(2)(i) does not apply if a 
corporation forms or avails of a 
partnership with a principal purpose of 
avoiding the tax imposed under section 
1374. 

(ii) Partnership RBIL. An S 
corporation’s partnership RBIL for any 
taxable year may not exceed the excess 
(if any) of the S corporation's RBIL 
limitation over its partnership RBIL for 
prior taxable years. 

(3) Disposition of partnership interest. 
If an S corporation disposes of its 
partnership interest, the amount which 
may be treated as recognized built-in 
gain may not exceed the excess (if any) 
of the S corporation’s RBIG limitation 
over its partnership RBIG during the 
recognition period. Similarly, the 
amount which may be treated as 
recognized built-in loss may not exceed 
the excess (if any) of the S corporation’s 
RBIL limitation over its partnership 
RBIL during the recognition period. 

(4) RBIG and RBILlimitations. (i) An 
S corporation’s RBIG or RBIL limitation 
is the amount equal to— 

(A) The amount realized if on the first 
day of the recognition period the 
corporation sold its partnership interest 


at fair market value to an unrelated 
party ; decreased by 

(Bj The corporation’s adjusted basis in 
the partnership interest; and increased 
or decreased by 

(C) The corporation’s allocable share 
of the partnership's section 481(a) 
adjustments. 

(ii) If the result is a positive amount, 
the S corporation has a “RBIG 
limitation’’ equal to that amount and a 
RBIL limitation of $0. but if the result 
is a negative amount the S corporation 
has a “RBIL limitation’’ equal to that 
amount and a RBIG limitation of $0. 

(5) Small partnership interests —(i) In 
general. This paragraph (h) does not 
apply to any year in the recognition 
period if the fair market value of an S 
corporation’s partnership interest is less 
than $100,000 and represents less than 
10 percent of the partnership capital 
and profits at all times during the year. 

(ii) Anti-abuse rule. This paragraph 
(h)(5) does not apply if a corporation 
forms or avails of a partnership with a 
principal purpose of avoiding the tax 
imposed under section 1374. 

(6) Section 704(c) gain or loss. For 
purposes of section 1374 only, an S 
corporation’s section 704(c) gain or loss 
amount with respect to any asset is not 
reduced during recognition period, 
except for amounts treated as 
recognized built-in gain or loss with 
respect to that asset under this § 1.1374- 
4. 

(7) Disposition of distributed 
partnership asset If on the first day of 
the recognition period an S corporation 
holds an interest in a partnership which 
holds an asset and during the 
recognition period the partnership 
distributes the asset to the S corporation 
which thereafter disposes of the asset, 
the asset is treated as having been held 
by the S corporation on the first day of 
the recognition period and as having the 
fair market value and adjusted basis in 
the hands of the S corporation that it 
had in the hands of the partnership on 
that day. 

(8) Examples. The rules of this 
paragraph (h) are illustrated by the 
following examples. 

Example 1. General rule. X is a C 
corporation which elects to become an S 
corporation on January 1,1995. On that date, 
X owns a 50 percent interest in partnership 
P and P owns (among other assets) Blackacre 
with a basis of $25,000 and a value of 
$45,000. In 1995, P buys Whiteacre for 
$50,000. In 1998, P sells Blackacre for 
$55,000 and recognizes a gain of $30,000 of 
which $15,000 is included in X’s distributive 
share and Whiteacre for $42,000 and 
recognizes a loss of $8,000 of which $4,000 
is included in X’s distributive share. Under 
paragraph (h)(1) of this section and section 
1374(d)(3), X’s $15,000 gain is presumed to 
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1 recognized built-in gain and thus treated 
1 as a partnership 1374 item, but this 
presumption is rebutted if X establishes that 
P’s gain would have been only $20,000 
($45 000 - $25,000 = $20,000) if Blackacre 
I had been sold on the first day of the 
i recognition period. In such a case, only X’s 
distributive share of the $20,000 built-in 
I gain, $10,000, would be treated as a 
! partnership 1374 item. Under paragraph 
! (h)(1) of this section and section 1374(d)(4), 

I X's $4,000 loss is not treated as a partnership 
1 1374 item, because P did not hold Whiteacre 
1 on the first day of the recofpition period. 

, Example 2. Post-conversion contribution. Y 
is a C corporation which elects to become an 
S corporation on January 1,1995. On that 
date, Y owns (among other assets) Blackacre 
with a basis of $100,000 and a value of 
$200,000. On January 1,1997, when 
Blackacre has a basis of $100,000 and a value 
! of $200,000, Y contributes Blackacre to 
j partnership P for a 50 percent interest in P. 
i On January 1,1999, P sells Blackacre for 
$300,000 and recognizes a gain of $200,000 
on the sale ($300,000 - $100,000 = $200,000). 
P is allocated $100,000 of the gain under 
section 704(c), and another $50,000 for its 
fifty percent share of the remainder, for a 
total of $150,000. Under paragraph (h)(1) of 
this section and section 1374(d)(3), if Y 
establishes that P’s gain would have been 
only $100,000 ($200,000 - $100,000 = 
$100,000) if Blackacre had been sold on the 
first day of the recognition period, Y would 
treat only $100,000 as a partnership 1374 
1 -item. 

Example 3. RBIG limitation of $100,000 or 
$50,000. X is a C corporation which elects to 
become an S corporation on January 1,1995. 
On that date, X owns a 50 percent interest 
in partnership P with a RBIG limitation of 
$100,000 and a RBIL limitation of $0. P owns 
(among other assets) Blackacre with a basis 
of $50,000 and a value of $200,000. In 1995, 

P sells Blackacre for $200,000 and recognizes 
a gain of $150,000 of which $75,000 is 
included in X’s distributive share and treated 
as a partnership 1374 item. X’s net 
recognized built-in gain for 1995 computed 
without partnership 1374 items is $35,000 
and with partnership 1374 items is $110,000. 
Thus, X has a partnership RBIG of $75,000 
except as limited under paragraph (h)(2)(i) of 
this section. Because X’s RBIG limitation is 
$100,000, X’s partnership RBIG of $75,000 is 
not limited and X’s net recognized built-in 
gain for the year is $110,000 ($35,000 + 
$75,000 = $110,000). However, if X had a 
RBIG limitation of $50,000 instead of 
$100,000, X’s partnership RBIG would have 
been limited to $50,000 under paragraph 
(h)(2)(i) of this section and X’s net recognized 
built-in^ain would be $85,000 ($35,000 + 
$50,000 = $85,000). 

Example 4. RBIL limitation of $60,000 or 
U0,000. Y is a C corporation which elects to 
become an S corporation on January 1,1995. 
On that date, Y owns a 50 percent interest 
in partnership P with a RBIG limitation of $0 
and a RBIL limitation of $60,000. P owns 
(among other assets) Blackacre with a basis 
of $225,000 and a value of $125,000. In 1995, 
P sells Blackacre for $125,000 and recognizes 
a loss of $100,000 of which $50,000 is 
ncluded in Y’s distributive share and treated 


as a partnership 1374 item. Y’s net 
recognized built-in gain for 1995 computed 
without partnership 1374 items is $75,000 
and with partnership 1374 items is $25,000. 
Thus, Y has a pfirtnership RBIL of $50,000 for 
the year except as limited under paragraph 
(h)(2)(ii) of thds section. Because Y’s RBIL 
limitation is $60,000, Y’s partnership RBIL 
for the year is not limited and Y’s net 
recognized built-in gain for the year is 
$25,000 ($75,000-$50,000=$25,000). 

However, if Y had a RBIL limitation of 
$40,000 instead of $60,000, Y’s partnership 
RBIL would be limited to $40,000 under 
paragraph (h)(2)(i] of this section and Y’s net 
recognized built-in gain for the year would be 
$85,000 ($75,000-$40,000=$35,000). 

Example 5. RBIG limitation of $0. (i) X is 
a C corporation which elects to become an S 
corporation on January 1,1995. X owns a 50 
percent interest in partnership P with a RBIG 
limitation of $0 and a RBIL limitation of 
$25,000. 

In 1995, P’s partnership 1374 items are: 

(1) ordinary income of $25,000, and 

(2) capita] gain of $75,000. 

X itself has: (3) recognized built-in 
ordinary income of $40,000, and (4) 
recognized built-in capital loss of $90,000. 

(ii) X’s net recognized built-in gain for 
1995 computed without partnership 1374 
items is $40,000 and witn partnership 1374 
items is $65,000 ($40,000-f$25,000=$65,000). 
Thus, X’s partnership RBIG is $25,000 for the 
year except as limited under paragraph 
(h)(2)(ii) of this section. Because X’s RBIG 
limitation is $0, X’s partnership RBIG of 
$25,000 is limited to $0 and X’s net 
recognized built-in gain for the year is 
$40,000. 

Example 6. RBIL limitation of $0. (i) Y is 
a C corporation which elects to become an S 
'corporation on January 1,1995. Y owns a 50 
percent interest in partnership P with a RBIG 
limitation of $60,000 and a RBIL limitation 
of$0. 

In 1995, P’s partnership 1374 items are: 

(1) ordinary income of $25,000, and 

(2) capital loss of $90,000. 

Y itself has: (3) recognized built-in 
ordinary income of $40,000 and (4) 
recognized built-in capital gain of $75,000. 

(ii) Y’s net recognized built-in gain for 
1995 computed without partnership 1374 
items is $115,000 

{$40,00(H$75,000=$115,000) and with 
partnership 1374 items is $65,000 
($40,0004^$25,000=$65,000). Thus, Y’s 
partnership RBIL is $50,000 for the year 
except as limited under paragraph (h)(2)(ii] of 
this section. Because Y’s RBIL limitation is 
$0. Y’s partnership RBIL of $50,000 is limited 
to $0 and Y’s net recognized built-in gain is 
$115,000. 

Example 7. Disposition of partnership 
interest. X is a C corporation which elects to 
become an S corporation on January 1,1995. 
On that date, X owns a 50 percent interest 
in partnership P with a RBIG limitation of 
$200,000 and a RBIL limitation of $0. P owns 
(among other assets) Blackacre with a basis 
of $20,000 and a value of $140,000. In 1995, 

P sells Blackacre for $140,000 and recognizes 
a gain of $120,000 of which $60,000 is 
included in X’s distributive share and treated 
as a partnership 1374 item. X’s net 


recognized built-in gain for 1995 computed 
without partnership 1374 items is $95,000 
and with partnership 1374 items is $155,000. 
Thus, X has a partnership RBIG of $60,000. 

In 1998, X sells its entire interest in P for 
$350,000 and recognizes a gain of $250,000. 
Under paragraph (h)(3) of this section, X’s 
recognized built-in gain on the sale is limited 
by its RBIG limitation to $140,000 
($200,000-$60,000=$140,000). 

Example 8. Section 7p4(c) case. Y is a C 
corporation which elects to become an S 
corporation on January 1,1995. On that date, 
Y contributes Asset 1, 5-year property with 
a value of $40,000 and a basis of $0, and an 
unrelated party contributes $40,000 in cash, 
each for a 50 percent interest in partnership 
P. If P sold Asset 1 for $40,000 immediately 
after it was contributed by X, P's $40,000 
gain would be allocated to Y under section 
704(c). Instead, Asset 1 is sold by P in 1993 
for $36,000 and P recognizes gain of $36,000 
($36,000-$0=$36,000) on the sale. However, 
because book depreciation of $8,000 per year 
has been taken on Asset 1 in 1995,1996, and 
1997, Y is allocated only $16,000 of P’s 
$36,000 gain 

($40,000-(3x$8,000)=($16,000-$0)=$16,000) 
under section 704(c). The remaining $20,000 
of P’s $36,000 gain 

($36,000-$16,000=$20,000) is allocated 50 
percent to each partner. Thus, a total of 
$26,000 ($16,000-^$10,000=$26,000) of P's 
$36,000 gain is allocated to X. However, 
under paragraph (h)(6) of this section, Y’s 
treats $36,000 as a partnership 1374 item on 
P’s sale of Asset 1. 

Example 9. Disposition of distributed 
partnership asset. X is a C corporation which 
elects to b^ome an S corporation on January 
1,1995. On that date, X owns a fifty percent 
interest in partnership P and P owns (among 
other assets) Blackacre with a basis of 
$20,000 and a value of $40,000. On January 

I, 1977, P distributes Blackacre to X, when 
Blackacre has a basis of $20,000 and a value 
of $50,000. Under section 732(a)(1), X has a 
transferred basis of $20,000 in Blackacre. On 
January 1,1998, X sells Blackacre for 60,000 
and recognizes a gain of $40,000. Under 
paragraph (h)(7) of this section 1374(d)(3), X 
has recognized built-in gain from the sale of 
$20,000, the amount of built-in gain in 
Blackacre on the first day of the recognition 
period. 

II. 1374-5 Deduction carryforwards. 

(a) In general. An S corporation’s net 
operating loss and capital loss 
carryforwards from C years are allowed 
as deductions against its net recognized 
built-in gain. However, any other 
carryforwards, such as charitable 
contribution carryforwards under 
section 170(d)(2), are not allowed as 
deductions against net recognized built- 
in RBin. 

(b) Trafficking limitations. If sections 
382, 382(b), or 384 would have applied 
to limit the use of a C corporation’s net 
operating loss and capital loss 
carryforwards on the first day of the 
recognition period, these sections apply 
to limit their use as deductions against 
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the S corporation’s net recognized built- 
in gain. 

(c) Example. The rules of this 
§ 1.1374-5 are illustrated by the 
following example. 

Example. NOL carryforwards. X is a C 
corporation which has an ownership 
change under section 382(g)(1) on 
January 1,1994. On that date, X has a 
fair market value of $500,000, NOL 
carryforwards of $400,000, and a net 
unrealized built-in gain under section 
382(h)(3)(A) of $0. Assume X’s section 
382 limitation under section 382(b)(1) is 
$40,000. X elects to become an S 
corporation on January 1, 1998. On that 
date, X has NOL carryforwards of 
$240,000 (having used $160,000 of its 
prechange net operating losses in its 4 
preceding taxable years) and a section 
1374 net unrealized built-ip gain of 
$250,000. In 1998, X has net recognized 
built-in gain of $75,000. Under this 
§ 1.1374-5, X may use $40,000 of its 
NOL carryforwards as a deduction 
against its $75,000 net recognized built- 
in gain, because X’s section 382 
limitation is $40,000. 

§ 1.1374-6 Credits and credit 
carryforwards. 

(a) In general. An S corporation’s 
special fuels credits under section 34, 
business credit carryforwards under 
section 39 from C years, and minimum 
tax credit under section 53 from C years 
are allowed against the tax imposed 
under section 1374. However, any other 
credits or credit carryforwards, such as 
the foreign tax credit under section 901, 
are not allowed against the tax. Also, the 
amount of business credit carryforwards 
and minimum tax credit from C years 
allowed against the tax is subject to the 
limitations described in section 38(c) 
and section 53(c). respectively, as 
modified by paragraph (b) of this 
section. 

(b) Modifications. For purposes of 
paragraph (a) of this section— 

(1) The tentative tax determined 
under § 1.1374-l(c) is treated as the 
“regular tax liability,” described in 
sections 38(c)(1) and 53(c)(1) and as the 
“net income tax” and “net regular tax 
liability” described in section 38(c)(1); 
and 

(2) The “tentative minimum tax” 
described in section 55(b) is determined 
using the rate of tax applicable to 
corporations and without regard to any 
alternative minimum tax foreign tax 
credit described in that section and by 
treating the net recognized built-in gain 
determined under § 1.1374-2, modified 
to take into account the adjustments of 
sections 56 and 58 applicable to 
corporations and the preferences of 
.section 57. as the “alternative minimum 


taxable income” described in section 
55(b)(2). 

(c) Trafficking limitations. If section 
383 would have applied to limit the use 
of a C corporation's business credit 
carryforwards and minimum tax credit 
on the first day of the recognition 
period, that section applies to limit their 
use as credits against the S corporation's 
section 1374 tax. 

(d) Examples. The rules of this 
§ 1.1374-6 are illustrated by the 
following examples. 

Example 1. Business credit carryfoward. X 
is a C corporation which elects to become an 
S corporation on January 1,1995. On that 
date, X has a $500,000 business credit 
carryforward from a C year and Asset #1 with 
a fair market value of $400,000, a basis for 
regular tax purposes of $95,000, and a basis 
for alternative minimum tax purposes of 
$150,000. In 1995, X has net recognized 
built-in gain of $305,000 for selling Asset #1 
for $400,000. Thus, X's tentative tax under 
§ 1.1374-l(c) and regular tax liability under 
paragraph (b)(1) of this section is $103,700 
($400.000-$95.000=$305,000x.34=$103,700). 
Also, X's tentative minimum tax determined 
under paragraph (b)(2) of this section is 
$47,000 

l$400,000-$150.000=$250.000-$15,000 
($40,000 corporate exemption 
amount-$25,000 phase- 
out=$15.000)=$235,000x.20=$47,000].Thus, 
the business credit limitation under section 
38(c) is $56,700 [$103,700-$47,000 (the 
greater of $47,000 or $19,6/ 5 {.25x$78,700 
($103,700-$25,000=$78,700))=:$56,700l. As a 
result, X’s section 1374 tax is $47,000 
($103.700-$56,700=$47.000) for 1995 and X 
has $443,300 ($500.000-$56,700=$443,300) 
of business credit ca^ryfo^\^^ards for 
succeeding taxable years. 

Example 2. Minimum tax credit. Y is a C 
corporation which elects to become an S 
corporation on January 1,1995. On that date, 
Asset #1 has a fair market value of 
$5,000,000, a basis for regular tax purposes 
of $4,000,060, and a basis for alternative 
minimum tax purposes of $4,750,000. Y also 
has a minimum tax credit of $310,000 from 
1994. Y has no other assets, no net operating 
or capital loss carryforwards, and no business 
credit carryforwards. In 1995, Y’s only 
transaction is the sale of Asset #1 for 
$5,000,000. Therefore, Y has net recognized 
built-in gain in 1995 of $1,000,000 
' ($5,000,000-$4,000,000=$!,000,000) and a 
tentative tax under § 1.1374-1(c) of $340,000 
($l,000,000x.34=$340,000). Also, Y’s 
tentative minimum tax determined under 
paragraph (b)(2) of this section is $47,000 
($5,000,000-$4,750,000=$250,000-$15,000 
($40,000 corporate exemption 
amount-$25,000 phase- " 
out=$15,000)»$235.000x.20=$47,000l. Thus, 
Y may use its minimum tax credit in the 
amount of $293,000 

($34C.000-$47.000=$293,000) to offset its 
section 1374 tentative tax. As a result, Y's 
section 1374 tax is $47,000 
($340,000-$293.000=$47,000) in 1996 and Y 
has a minimum tax credit attributable to 
years for which Y was a C corporation of 
$17,000 ($310,000-$293.000=$17,000). 


§1.1374-7 Inventory. 

(a) Valuation of inventory. The fair 
market value of the inventory of an S 
corporation on the first day of the 
recognition period equals the amount 
that a willing buyer would pay to a 
willing seller for the inventory in a 
purchase of all the assets of the S 
corporation on that day. 

(b) Identity of dispositions of 
inventory. Tlie inventory method used 
by an S corporation for tax purposes 
must be used to identify whether 
inventory it disposes of during the 
recognition period is inventory it held 
on the first day of the period. Thus, a 
corporation using the LIFO method does 
not dispose of inventory it held on the 
first day of the recognition period unless 
the carrying value of its inventory for a 
taxable year during the period is less 
than the carrying value of its inventory 
on that day (determined using the UFO 
method as described in section 472). 
However, if a corporation changes its 
method of accounting to the LIFO 
method with a principal purpose of 
avoiding the tax imposed under section 
1374, it must use the FIFO method to 
identify its dispositions of inventory. 

§ 1.1374-8 Section 1374{dK8) traniactiona. 

(a) Separate determination of tax. For 
purposes of the tax imposed under 
section 1374(d)(8) relating to assets 
acquired by an S corporation during the 
recognition period in a transaction in 
which the S corporation's bases in the 
assets are determined by reference to a 
C corporation's bases in the assets (a 
“section 1374(d)(8) transaction”), a 
separate determination of tax is made 
with respect to the assets the S 
corporation acquires in one section 
1374(d)(8) transaction from the assets 
the S corporation acquires in another 
section 1374(d)(8) transaction and from 
the assets the corporation held on the 
first day of the recognition period. For 
example, the loss carryforwards 
acquired in one section 1374(d)(8) 
transaction can offset only the net 
recognized built-in gain attributable to 
assets acquired in the same section 
1374(d)(8) transaction. 

(b) Taxable income limitation. For 
purposes of paragraph (a) of this section, 
an S corporation's taxable income 
limitation under § 1.1374-2(a)(l)(iii) for 
any taxable year is allocated between or 
among each of the S corporation's 
separate determinations of net 
recognized built-in gain for that year 
(determined without regard to the 
taxable income limitation) based on the 
ratio of each of those determinations to 
the sum of all of those determinations. 
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§ 1.1374-9 Antf-«tufflng rules. 

If a corporation acquires an asset 
before or during the recognition period 
with a principal purpose of avoiding the 
tax imposed under section 1374, the 
asset and any loss, deduction, loss 
carryforward, credit and credit 
carryforward attributable to the asset is 
disregarded in determining the S 
corporation's— 

(a) Net recognized built-in gain 
including its pre-limitation amount, 
taxable income limitation, and net 
unrealized built-in gain limitation; 

(b) Loss carryforward deductions 
allowed against its net recognized built- 
in gain; and 

(c) Credit and credit carryforwards 
allowed against its section 1374 tax. 

§1.1374-10 Effective dates. 

(a) In general. §§ 1.1374--1 through 
1.1374-10 apply only for taxable years 
ending on or after the date these 
regulations are published in the Federal 
Register as final regulations, but only in 
cases where the return for the taxable 
year is filed pursuant to an S election or 
a section 1374(d)(8) transaction 
occurring on or after that date. However, 
the provisions of Announcement 86- 
128,1986-51 1.R.B. 22, and Notice 90- 
27,1990-1 C.B. 336, (See 
§601.601(d)(2)(ii)(b) of this chapter) 
continue to apply to S corporations to 
which these regulations do not apply. 

(b) Certain transfers to partnerships. If 
a corporation to which paragraph (a) of 
this section does not apply transfers an 
asset to a partnership in a transaction to 
which section 721(a) applies and the 
transfer is made in contemplation of an 

S election, or the transfer is made 
during the recognition period, section 
1374 applies on a disposition of the 
asset by the partnership as if the 
corporation had not transferred the asset 
to the partnership. This paragraph (b) 
applies as of the effective date of section 
1374. 

Michael P. Dolan, 

Acting Commissioner of Internal Fevenue. 

(FR Doc. 92-29353 Filed 12-4-92; 8:45 am] 
BIUJNG code 4a30-01-M 


26CFR Parti 
[CO-aO-87J 
RIN 1545-AK93 

Proposed Regulations—S Corporation 
Built-in Gain Tax; Hearing 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Notice of public hearing on 
proposed regulations. 


SUMMARY: This document provides a 
notice of public hearing on proposed 
regulations that provide guidance to 
taxpayers including rules for 
determining the amount of recognized 
built-in gain or loss from an S 
corporation's items of income and 
deduction and distributive share of 
partnership items. 

DATES: The public hearing will be held 
on Wednesday, April 28,1993, 
beginning at 10 a.m. Requests to speak 
and outlines of oral comments must be 
received by Friday, April 2,1993. 
ADDRESSES: The public hearing will be 
held in the Internal Revenue Service 
Auditorium, Seventh floor, 7400 
Corridor, Internal Revenue Service 
Building, 1111 Constitution Avenue, 
NW., Washington, DC. Requests to 
speak and outlines of oral comments 
should be submitted to: Internal 
Revenue Service, P.O. Box 7604, Ben 
Franklin Station, Attn: CC:CORP:T:R, 
(CO-80-87), room 5228, Washington, 

DC 20044. 

FOR FURTHER INFORMATION CONTACT: 

Mike Slaughter of the Regulations Unit, 
Assistant Chief Counsel (Corporate), 
(202) 622-7190 (not a toll-free number). 
SUPPLEMENTARY INFORMATION: The 
subject of the public hearing is proposed 
regulations under section 1374 of the 
Internal Revenue Code of 1986. The 
proposed regulations appear elsewhere 
in this issue of the Federal Register. 

The rules of § 601.601(a)(3) of the 
“Statement of Procedural Rules" (26 
CFR Part 601) shall apply with respect 
to the public hearing. Persons who have 
submitted written comments within the 
time prescribed in the notice of 
proposed rulemaking and who also 
desire to present oral comments at the 
hearing on the proposed regulations 
should submit not later than Friday, 
April 2,1993, an outline of the oral 
comments/testimony to be presented at 
the hearing and the time they wish to 
devote to each subject. 

Each speaker (or group of speakers 
representing a single entity) will be 
limited to 10 minutes for an oral 
presentation exclusive of the time 
consumed by questions from the panel 
for the government and answers to these 
questions. 

Because of controlled access 
restrictions, attendees cannot be 
permitted beyond the lobby of the 
Internal Revenue Service Building until 
9:45 a.m. 

An agenda showing the scheduling of 
the speakers will be made after outlines 
are received firom the persons testifying. 
Copies of the agenda will be available 
free of charge at the hearing. 


By direction of the Commissioner of 
Internal Revenue. 

Dale D. Goode, 

Federal Register Liaison Officer, Assistant 
Chief Counsel (Corporate). 

[FR Doc. 92-29354 Filed 12-4-92; 8:45 am] 
BILLING CODE 4830-01-^ 


THE LIBRARY OF CONGRESS 
36 CFR Part 704 

National Rim Presarvatlon Board; 
Notice of Proposed Amended Criteria 
for the Selection of Films and 
Proposed Amended Procedures for the 
Public Participation in the Selection of 
Films for the National Film Registry 

AGENCY: Library of Congress, National 
Film Preservation Board. 

ACTION: Notice of proposed regulations. 

SUMMARY: This notice of proposed 
regulations is issued to inform the 
public that the Librarian of Congress 
pursuant to section 203 of Public Law 
102-307, The National Film 
Preservation Act of 1992, 2 U.S.C. 179a, 
publishes the following proposals for 
public comment to: 

(A) Establish criteria under which 
films may be included in the National 
Film Registry, except that no film shall 
be eligible for inclusion in the National 
Film Registry until 10 years after such 
film’s first publication; and 

(B) Establish procedures under which 
the general public may make 
recommendations to the Board 
regarding the inclusion of films in the 
National Film Registry. 

DATES: Comments should be received on 
or before January 7,1993. 

ADDRESSES: Copies of written comments 
on these proposed guidelines should be 
addressed to Dr. James H. Billington, 
Librarian of Congress. The National 
Film Registry, The Library of Congress. 
Washington, DC 20540, Attention: Eric 
Schwartz, Counsel. Telephone inquiries: 
(202) 707-8350. 

FOR FURTHER INFORMATION CONTACT: 

Eric Schwartz, Counsel, The National 
Film Preservation Board, Library of 
Congress, Washington, DC 20540. 
Telephone: (202) 707-8350. 
SUPPLEMENTARY INFORMATION: In 1990, 
the Librarian of Congress issued final 
regulations establishing criteria for the 
selection of films and procedures for the 
public participation in the selection of 
films for the National Film Registry in 
accordance with section 3 of Public Law 
100-446, the National Film Preservation 
Act of 1988, 2 U.S.C. 178b. That Act 
expired on September 27,1991. On June 
26,1992, President Bush signed into 
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law the National Film Preservation Act 
of 1992, reauthorizing the National Film 
Preservation Act for an additional four 
years. The legislation (section 203(b), 2 
U.S.C. 179a), requires the Librarian of 
Congress, in consultation with a newly 
formed National Film Preservation 
Board, to continue selecting up to 
twenty-five films a year for inclusion in 
the National Film Registry established 
by the 1988 Act. However, the 1992 Act 
made some changes from the 1988 Act 
in the criteria used to select films for the 
Registry. Under the 1992 Act, films will 
continue to be selected on the basis of 
their historical, cultural and aesthetic 
significance and they must be at least 10 
years old. However, films no longer 
have to be feature-length nor are they 
required to have had a theatrical release 
in order to be included. These new 
proposals reflect the changes in the 
1992 law. 

On September 21-22, 1992, the newly 
created National Film Preservation 
Board met at the Library of Congress in 
Washington, DC and adopted the 
proposed new criteria for selecting films 
to reflect the changes in the law in 1992. 
In addition, the procedures for public 
participation were adopted by the 
Board. The Librarian proposes these 
broad criteria for the selection of films 
in order to allow as many films as 
possible to be eligible for inclusion in 
tlie National Film Registry. The 
procedures for public participation are 
intended to allow the public the greatest 
flexibility in nominating films for 
inclusion. This is in keeping with the 
two very broad goals of the Librarian in 
administering the National Film 
Preservation Act: (1) To promote film as 
an art form and (2) to generate public 
interest in the preservation of motion 
pictures. 

List of Subjects in 36 CFR Part 704 

Libraries, Motion pictures. 

Proposed Regulations 
PART 704—[AMENDED] 

In consideration of the foregoing, 36 
CFR part 704 is proposed to be amended 
as set forth below. 

1. The authority citation for part 704 
is revised to read as follows: 

Authority: Public Law 102-307,106 Stat. 
267 (2 U.S.C. 179). 

Subpart A—Films Selected for 
Inclusion in the National Film Registry 

2. Section 704.10 is revised to read as 
follows: 


§ 704.10 Criteria for the selection of films 
for inclusion in the National Film Registry. 

(a) Ail of the films nominated for 
inclusion in the National Film Registry 
should reflect the mission of the 
National Film Registry in the Library of 
Congress, foimd in section 202 of the 
National Film Preservation Act of 1992 
(Pub, L. 102-307), of ‘‘maintaining and 
preserving films that are culturally, 
historically or aesthetically significant.” 

(b) In accordance with the intent of 
Congress, all of the guidelines for the 
selection of films in the National Film 
Registry are intended to be read broadly, 
so that as many films as possible will be 
eligible for inclusion in the National 
Film Registry. 

(c) For the purposes of film selection, 
the term “film” means a “motion 
picture” as defined in the U.S. copyright 
law, except, that the term “film” does 
not include any work not originally 
fixed on film stock, such as a work fixed 
on videotape or laser disks. “Motion 
pictures” are defined in the copyright 
law as: “audiovisual works consisting of 
a series of related images which, when 
shown in succession, impart an 
impression of motion, together with 
accompanying sounds, if any.” 17 
U.S.C. 101. 

(d) Films should not be considered for 
inclusion in the National Film Registry 
if no element or copy of the film exists. 
While the Librarian intends to promote 
the goals of film preservation and 
restoration provided for in the Act, no 
film will be denied inclusion in the 
National Film Registry because that film 
has already been preserved or restored. 

(e) No film is eligible for inclusion in 
the National Film Registry until 10 years 
after such film's first publication. 
“Publication” is defined in the 
copyright act as: “The distribution of 
copies or phonorecords of a work to the 
public by sale or other transfer of 
ownership, or by rental, lease, or 
lending. The offering to distribute 
copies of phonorecords to a group of 
persons for purposes of further 
distribution, public performance, or 
public display, constitutes publication. 
A public performance or display of a 
work does not of itself constitute 
publication.” 17 U.S.C. 101. 

3. Section 704.11 is revised to read as 
follows: 

§ 704.11 Procedures for the public to 
recommend films for inclusion in the 
Nationsl Film Registry. 

(a) The public shall be informed of all 
open meetings of the National Film 
Preservation Board. 

(b) A mailing address within the 
Library of Congress will be maintained 
to allow the public to make nominations 


of films to the Librarian and the 
National Film Preservation Board. All 
nominations should include the film 
title, and any other relevant information 
unnecessary to prevent confusion with 
similarly named titles. 

(c) Materials will be available to 
congressional offices and members of 
the Board to make information available 
to the public regarding nominations of 
films. Materials will also be made 
available for distribution to libraries, 
movie theaters, and through the guilds 
and societies representing directors, 
producers, screenwriters, actors, 
cinematographers, film critics, film 
preservation organizations and 
representatives of academic institutions 
with film study programs, in order to 
encourage broad participation from the 
general public. Nominations received by 
the Librarian, will be forwarded to the 
Board to assist in the film selection 
process. 

(d) All nominations for inclusion of 
films in the National Film Registry must 
be submitted in writing to the Librarian' 
of Congress no later than March 30th of 
each year. All nominations should be 
mailed to: National Film Registry, 
Library of Congress, Washington, DC 
20540. 

Dated: November 20,1992. 

Approved by: 

James H. Billington, 

The Librarian of Congress. 

(FR Doc. 92-29597 Filed 12-7-92; 8:45 amj 
BILUNG CODE UtO-IMi 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 80 
[FRL-4543-7] 

Regulation of Fuels and Fuel 
Additives; Standards for Reformulated 
Gasoline and Conventional Gasoline 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Notice of public workshop. 

SUMMARY: The purpose of the workshop 
is to discuss certain anti-dumping 
provisions of the reformulated gasoline 
program relative to the establishment of 
1990 individual gasoline baselines. 
Specifically, the workshop will address 
the roles and qualifications of baseline 
auditors and certain facets of the EPA 
refinery baseline approval process. 
DATES: December 15,1992 from 9:30 
a.m. to 4 p.m. 

ADDRESSES: Ramada Inn near the Detroit 
Metropolitan Airport. The hotel address 
and phone number are 8270 Wickham, 
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Romulus, Michigan 48174; (313) 729— 
6300. 

Materials relevant to this notice are 
contained in Public Docket No. A-91- 
02, located at room M-1500, Waterside 
Mall (ground floor), U.S. Environmental 
Protection Agency, 401 M Street, SW., 
Washington, DC 20460. The docket may 
be inspected from 8:30 a.m. until 12 
noon and from 1:30 p.m. until 3:30 p.m., 
Monday through Friday. A reasonable 
fee may be charged by EPA for copying 
docket materials. 

FOR FURTHER INFORMATION CONTACT: 

Lester Wybomy, Environmental 
Protection Agency, 2565 Plymouth 
Road. Ann Arbor, MI 48105, (313) 668- 
4473. 

SUPPLEMENTARY INFORMATION: 

Background 

Section 211(k) of the Clean Air Act 
establishes an important federal 
j gasoline designed to limit air pollution 
from motor vehicles. Under this 
rprogram reformulated gasoline must be 
sold in the nine largest metropolitan 
areas with the worst ozone problem, as 
well as in ozone nonattainment areas in 
states that opt into this program. The 
requirements for reformulated gasoline 
are designed to reduce motor vehicles 
emissions that contribute- to ozone as 
well as reduce emissions to specified 
toxic air pollutants. 

The anti-dumping provisions of this 
program apply to the conventional 
gasoline sold throughout the remainder 
of the country. These provisions are 
designed to ensure that components of 
gasoline removed during the 
reformulation process are not 
“dumped” into conventional gasoline 
distributed to areas of the country where 
reformulated gasoline is not required.' 

EPA has proposed regulations to 
implement both the reformulated 
gasoline and anti-dumping requirements 
of section 211(k).2 Important for refiners 
in the proposed reformulated gasoline 
and anti-dumping scheme is a refiner's, 
blender’s or importer’s 1990 annual 
average for various gasoline parameters. 
The 1990 baseline is relevant from 1995 
onward for purposes of measuring 
compliance with the “anti-dumping” 
provisions of this program. As 
proposed, EPA’s anti-dumping 
regulations would establish limits on 
Bpecified parameters and emissions of a 

’ EPA expect* that approximately 40% of the 
labon's gasoline will be subject to the refonaulated 
lasolme roquirement*. with the remaining 
conventional gasoline subject to the anti-dumping 
requirements. ^ ^ 

*See 56 FR 31176 Quly 9. 1991 (notice of 

“'d 57 FR 13416 (April 16. 
j notice of proposed 


refiner's, blender's, or importer's 
conventional gasoline, based on their 
1990 baseline values for those 
parameters and emissions. 

In the SNPRM, EPA proposed a 
requirement that each gasoline producer 
use an EPA certified auditor to verify 
that their 1990 gasoline baseline(s) are 
accurate,^ These auditors would likely 
need to use, or at least sufficiently 
understand, refinery computer modeling 
to enable them to evaluate the 
determined baselines. As proposed, the 
gasoline producers and their auditors 
would then submit the verified 1990 
individual baselines and supporting 
data to EPA for approval. 

Workshop Issues 

Several issues related to the 
establishment of 1990 individual 
gasoline baselines will be discussed at 
this workshop. First, the proper 
definition of the role and qualifications 
of the baseline auditor will be 
discussed, to help ensure that 
individual baselines are properly 
determined. Relevant issues include the 
amount and quality of refinery modeling 
experience of potential auditors; 
preventing conflict-of-interest concerns 
between the refiners and auditors; and 
the criteria which auditors use to 
evaluate proposed baseline submissions 
and report those baselines to EPA. 

Second* for EPA to thoroughly 
evaluate the baseline submissions, 
additional data, other than that already 
proposed in the SNPRM, may need to be 
submitted to EPA. For example, the 
correlation figures in a refinery model 
may be required. It is also possible that 
EPA may want to use a contractor to aid 
us in our review of submitted baselines. 
Finally, the procedures for EPA 
disapprovals or third party challenges of 
baseline submissions or results should 
be more clearly established. 

A more developed list of these and 
related issues to be discussed will be 
made available from the contact person 
listed above about two weeks prior to 
the workshop. Discussion of these 
issues at this and any future workshop 
will help EPA in developing appropriate 
guidance and criteria for the 
determination of 1990 baselines. 

Due to time constraints, this 
workshop will not address the following 
issues: The three established methods 
for determining the 1990 gasoline 
baseline; the anti-dumping emission 
performance requirements for post-1994 
conventional gasoline relative to a 1990 
baseline gasoline; the simple and 


* See 40 CFR 80.92(a}. as proposed in the SNPRM. 
A copy of the proposed regulations may be found 
in Do^et No. A-91-02. 
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complex models for comparing the 
parameters and emissions of post-1994 
gasoline with that of 1990 baseline 
gasoline; the applicability of the anti¬ 
dumping requirements to the various 
types of gasoline producers or 
manufacturers; a set of statutory 
baseline parameters that apply when a 
1990 baseline cannot be determined, or 
when there is future growth in gasoline 
production; and the establishment of 
individual baselines for each individual 
refinery or differing refinery mode of 
operation. The SNPRM contained very 
specific proposals in these areas and 
numerous comments have already been 
received. 

Workshop Format , 

The workshop will begin at 9:30 am 
with an overview of the anti-dumping 
statutory requirements and proposed 
rules. The full agenda will not permit 
much discussion on the overview so 
attendees are encouraged to review the 
statute and section Xn of the preamble 
of the SNPRM. The remainder of the 
discussion will focus on the workshop 
issues discussed above. 

Mr. Richard Rykowski, Chief for the 
Fuel Studies and Standards Branch in 
the Regulation Development and 
Support Division of EPA's Office of 
Mobile Sources will chair the workshop. 
The workshop will be conducted 
informally, and technical rules of 
evidence will not apply. 

Dated: December 2,1992. 

Michael Shapiro, 

Acting Assistant Administrator for Air and 
Radiation. 

(FR Doc. 92-29855 Filed 12-7-92; 8:45 am] 
BtLUNQ CODE 6660-60-M 


DEPARTMENT OF COMMERCE 

Natfonat Oceanic and Atmospheric 
Administration 

50 CFR Part 226 
[Docket No. 920773-2173] 

Designating Critical Habitat: 
Sacramento River Winter-Run CNnook 
Salmon 

AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Extension of comment period. 

SUMMARY: NMFS is extending the public 
comment period on proposed 
regulations to designate critical habitat 
for the Sacramento River winter-run 
Chinook salmon [Oncorhynchus 
tshawstscha). This proposal was made 
August 14,1992 (57 FR 36626), under 
provisions of the Endangered Species 
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Act. The habitat proposed for 
designation includes the Sacramento 
River from Keswick Dam, Shasta County 
(River Mile 0) to the westward margin 
of the Sacramento-San Joaquin Delta; all 
waters from Chipps Island westward to 
Carquinez Bridge; all waters of San 
Pablo Bay westward of the Carquinez 
Bridge; and all waters of San Francisco 
Bay from San Pablo Bay to the Golden 
Gate Bridge. 

DATES: Comments on the proposed rule 
will be accepted until January 15,1993. 
ADDRESSES: Send written comments to 
Dr. Michael Tillman, Acting Director, 
Office of Protected Resources, National 
Marine Fisheries Service, 1335 East- 
West Highway, Silver Spring, MD 
20910. 

FOR FURTHER INFORMATION CONTACT: 
Margaret Lorenz (301) 713-2322, or 
Craig Wingert (301) 980-4016. 

Dated: December 2,1992. 

Michael F. Tillman, 

Acting Director, Office of Protected Resources, 
National Marine Fisheries Service. 

[FR Doc. 92-29693 Filed 12-7-92; 8:45 ami 
BILLING CODE 3510-22-M 


50CFR Parts 611 and 672 
[Docket No. 921107-2307] 

Foreign Fishing; Groundfish of the 
Gulf of Alaska 

AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Proposed 1993 initial 
specifications of groundfish and 
associated managetnent measures; 
request for comments. 

SUMMARY: NMFS proposes initial 
harvest specifications of groundfish and 
associated management measures in the 
Gulf of Alaska for the 1993 fishing year. 
This action is necessary to carry out 
management objectives contained in the 
Fishery Management Plan for 
Groundfish of the Gulf of Alaska (FMP). 
DATES: Comments must be received by 
January 4,1993. 

ADDRESSES: Comments should be sent to 
Ronald J. Berg, Chief, Fisheries 
Management Division, Alaska Region, 
National Marine Fisheries Service, P.O. 
Box 21668, Juneau, AK 99802-1668. 

The preliminary Stock Assessment and 
Fishery Evaluation Report, dated 
September 1992, is available from the 
North Pacific Fishery Management 
Council, P.O. Box 103136, Anchorage, 
AK 99510. 

FOR FURTHER INFORMATION CONTACT: 
Jessica A. Gharrett, Fishery Management 
Biologist, NMFS, (907) 586-7230, 


SUPPLEMENTARY INFORMATION: 
Background 

The domestic and foreign groundfish 
fisheries in the Exclusive Economic 
Zone (EEZ) of the Gulf of Alaska (GOA) 
are managed by the Secretary of 
Commerce (Secretary) according to the 
FMP. The FMP was prepared by the 
North Pacific Fishery Management 
Council (Council) under the authority of 
the Magnuson Fishery Conservation and 
Management Act (Magnuson Act). The 
FMP is implemented by regu lations for 
the foreign fishery at 50 CTO part 611 
and for the U.S. fishery at 50 CFR part 
672. General regulations that also 
pertain to the U.S. fishery appear at 50 
CFR part 620. 

This action is published under 
authority of those regulations. It 
proposes for the 1993 fishing year: (1) 
Specifications of total allowable catch 
(TAC) for each groundfish target species 
category in the Gulf of Alaska and 
apportionments thereof among domestic 
annual processing (DAP), joint venture 
processing (JVP), total allowable level of 
foreign fishing (TALFF), and reserves; 

(2) apportionments of reserves to DAP; 

(3) assignments of the sablefish TAC to 
authorized fishing gear users; (4) 
apportionments of pollock TAC and 
pollock seasons; (5) apportionment of 
Pacific cod TAC; (6) apportionment of 
the “other species” TAC; (7) halibut 
PSC limits, and (8) seasonal allocations 
of the halibut PSC limits. NMFS also 
announces interim groundfish 
specifications that are in effect January 
1,1993, until superseded, and closures 
to directed fishing. A discussion of each 
of these measures follows. 

1. Establishment of TACs and 
Apportionments Thereof Among DAP, 
JVP, TALFF, and Reserves 

Under § 672.20(c)(l)(ii), NMFS, in 
consultation with the Council, 
publishes in the Federal Register 
proposed specifications of annual TACs 
and interim harvest limits. These 
proposed specifications indicate 
apportionments of TACs among DAP, 
JVP, reserves, and TALFF for each target 
species and the “other species” 
category. The sum of the TACs for all 
species must fall within the combined 
optimum yield (OY) range established 
for these species of 116,000-800,000 
metric tons (mt). Comments are invited 
from the public through January 4,1993. 
After again consulting with the Council, 
NMFS will publish final TACs and 
apportionments for the 1993 fishing 
year in the Federal Register. 

TACs are apportioned initially among 
DAP, JVP, TALFF, and reserv^es for each 
species imder § 611.92(c)(1) and 


§ 672.20(a)f2). DAP amounts are 
intended for harvest by U.S. fishermen 
for delivery and sale to U.S. processors. 
JVP amounts are intended for Joint 
ventures in which U.S. fishermen 
deliver their catches to foreign 
processors at sea. TALFF amounts are 
intended for harvest by foreign 
fishermen. The reserves for the Gulf of 
Alaska are 20 percent of the TACs for 
pollock. Pacific cod, flatfish target 
species categories, and “other species.” 
If necessary, these reserve amounts may 
be set aside for possible 
reapportionment to DAP and/or to JVP 
if the initial apportionments prove 
inadequate. Reserves that are not 
reapportioned to DAP or JVP may be 
reapportioned to TALFF. Remaining 
groundfish target species, including 
sablefish, “other rockfish,” pelagic shelf 
rockfish, demersal shelf rockfish (DSR), 
Pacific ocean perch, shortraker/ 
rougheye rocWish, and thomyhead 
rockfish are fully utilized by DAP. 

The Council met during September 
22-27,1992, to review the b^ available 
scientific information concerning 
groundfish stocks. Except for pollock 
and DSR, changes in information 
concerning stodc abundance and trends 
relative to the 1993 fishing year result 
from new analyses of existing data. For 
pollock and DSR, updated information 
about exploitable biomasses and 
acceptable biological catches (ABCs) are 
derived from new sampling 
methodologies. A preliminary Stock 
Assessment and Fishery Evaluation 
(SAFE) report, dated September 1992, 
prepared and presented to the Council 
by Ae Gulf of Alaska Plan Team, 
summarizes the best available 
information. A further update of pollock 
data from the 1992 hydroacoustic 
survey was presented at the Coimcil 
meeting. At this time, the September 
1992 SAFE Report information is largely 
imchanged from that used to manage the 
groundfish fisheries in the Gulf of 
Alaska during 1992, except for an 
increase in pollock and decrease in 
Pacific cod and thomyhead rockfish 
biomasses. For pollock, an increase in 
the exploitable biomass and ABC over 
those adopted for 1992 results from 
improved hydroacoustic methods that 
provide better estimates of pollock in 
near bottom areas, and from a strong 
1988 year class now being recruited to 
the fishery. For Pacific cod and 
thomyhead rockfish, re-analysis of 1990 
survey data and recent catch 
information result in 1993 biomass 
estimates lower than those for 1992. For 
DSR, estimates of exploitable biomass 
and ABC for 1993 are derived from new 
survey techniques, rather than on 
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historical harvest levels as in past years. 
Additionally, the DSR figures for 1993 
apply to the Southeast Outside district 
as expanded from 137® W longitude to 
140° W longitude by Amendment 22 to 
the FMP (57 FR 10430. March 26, 1992). 


The Council considered information 
in the SAFE Report, recommendations 
from its Scientific and Statistical 
Committee (SSC) and its Advisory Panel 
(AP), as well as public testimony. The 
Council then adopted the ABCs as 


recommended by the SSC and the TACs 
as recommended by the AP. Each of 
these specifications is shown in Table 1 
of this notice. 


Table 1* 


Species 

Area’ 

ABC 

TAC=DAP 

V4 

TAC«=DAP 

Pollack* 





Shumagin . 


24,088 

24,088 

6 022 

Chifikor . . 

1/ 

(62) 

25,976 

25 976 

6 494 

Kodiak... 


60 936 

60 936 


Subtotal ... 

W/C 

111,000 

111 000 

27 750 


E 

3!400 

3!400 

850 

Total . 


114,400 

114 400 

28 600 

Pacific cod* 




Inshore .^. 

W 


16 830 

4 208 

Offshore. 

W 


1,870 

468 

Inshore . 

c 


31,680 

7 920 

Offshore. 

c 


3 520 

680 

Inshore ... 

E 


2,520 

630 

Offshore... 

E 


*280 

70 

Subtotals: 




W 

18,700 

18,700 

4,675 


c 

35,200 

35,200 

8,800 


E 

2,800 

2,800 

700 

Total .......... 


56,700 

56 700 

14 175 

Flatfish (deep-water) * . 

w 

2,020 

2,020 

505 


c 

35,580 

35,580 

8,895 


E 

7,930 

7,930 

1,982 

Total.. 


45,530 

45 530 

11 '1P9 

Flatfish (shallow water) ® .. 

W 

27,480 

27,480 

6.870 


c 

21,260 

21,260 

5,315 


E 

1,740 

1.740 

435 

Total. 


50,480 

50 480 

12 620 

Arrowtooth flounder . 

W 

38,880 

5 000 

1 250 


c 

253,330 

15!oOO 

3!750 


E 

29,080 

5,000 

1,250 

Total. 


321,290 

25 000 

6,250 

Sablefish* . 

W 

2,500 

2 500 

494 


c 

9!570 

9,570 

2,392 


WYK 

3,740 

3.740 

935 


SEO 

4,990 

4,990 

1,248 

Total . 


20 800 

90 AOO 

4 9nn 

Other rockfish . 

W 

1,390 

1 390 

HP 


c 

oisio 

6!510 

1,627 


E 

6,160 

6,160 

1.540 

Total. 


14 060 

14 060 


Palagic shelf rockfish® . 

w 

1,210 

1,210 

OfD 1 O 

302 


c 

4,400 

4,400 

1,100 


E 

1,280 

1,280 

320 

Total.. 


6,890 

6 890 

1 799 

Pacific ocean perch. 

w 

800-1,620 

720 

1 ffCC 

180 


c 

1,230-1,720 

1,107 

277 


E 

2.690-2,390 

2,421 

605 

Total. 


d 79n—7V1 

A OAQ 


1 Short raker/rougheye' ’ 

w 

100 

90 

l,UOiC 

23 


c 

1,290 

1,161 

290 


E 

570 

513 

128 

Total .'. 




AA 4 

Demersal shelf rockfish 

SEO 

800 

I,/04 

720 

44 1 

180 

Thomyhead rockfish. 




OTC 

O'lher species’* 

Vji¥f 

W 

1 ,OW—1 

M/A 

1,OUU 

A OiA 

o7o 


C 

n/M 

N/A 

4,014 

12,451 

1,203 

3.113 


E 

N/A 

2,312 

578 
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Table t*—Continued 


Species 

! Area’ 

ABC 

TAC=OAP 

! % 
TACsQAP 

Total. 


! WA 

t9,577 


TotaP^ .... . 

689,924 

411.119 

102^ 



ww-rounn /vw uats ui ufounorisn (Mwtic lonc) w TTte we8iem^;«nirai (W/C). WMtem (W). Central (C). And Eastern fEI R«niii^ 
tiSf® 52^1 ^ Oulskte (SEO). And GuM-Wkte pw) OtotrMa0»The Gun CX Alaska. Amounts SpecHled As Jokn Verdu/e Proc«is!rS(J^)^X8te 

AUowaWe Lev©! Of Foreign Ftshlog (TALFF) Are Proposed To Be Zero And Are Not shown In This Table. Reserves Are Propel To Beiiw»tJoned To CAP ^ ' I And Total 

’ See figure 1 ©♦ f d72.20 for descrIpHon of regulatory areas/dtstdOte. 

*The !S statlstleai areas In the combined Westem/Central Regutefory Area (Table ^ aach of which is further divided Wo aoual ouutedu 

u ^ov«nc88 wiff be in effect on arr Interim baaia under this notice. In the Eastern Regulatory Ar^ pollock is not divided Into quarterty allowances (Sd oS^SSf 

of the TAG is avsWable on an Interim besla under this notice. • # mi ana or^e^owth 

category Pacific cod Is attc^t^ W percem to the inshore, and 10 percent to the offshore component Oie-lourth of the Ir^hore and offshore alfocationa wW be avaltabte m 
I nterim basis under this notice. Interim PbcMk; code TACs are the component alfowancee shown In Table 4. ■▼wwoie m in 

Mhe category "deep water flatfish.'* means rex sole. Dover sdei and Greenland turbot 

■The category "Shallow water Oatfleh'* means flatfish not Inctodtog “deep water ffaifleh * flathead sole, or anowtooth ffounder. 
phe category sablefiah is aliocated to trawl and hook-and-Hne gears (Table 2). 

a™.. W«. DtoUtel W«d» Sop. .h.« Tb, ^ 

■ , *^'* KKtrtlsh" IntiudM Sebastet poInpM (NM^ loet^ S acemws (ShtipcWn^ S. auxva (Auroral. S. maknottama (Btaekolfl). & ooodW (ChOlnocwl fi 

® (R«* b«,U s' Axccn/ & (Uyo.’WSTS^ 

TJte category "shortfaker/rougheye rockflsh’* Includes Sebssfos toreafis (shortraker) and & ateoflbnus fRooGheye). 
heJy)owicu/a/ta°(Zoselhorr.). & brevk^JSf (i 

^T^ category, "wher species- Iridudes Atka mackerel, sculpins. sharks, skates, eulachen. smeite. capekn. aquT^ and octopus. The TACs are equaf to 5 percent of the TACs of the target 
total ABC reflects the sum of the maximum recommended ABCs. 


The sum of the TACs proposed by the 
Council is 411,119 mt, whidi falls 
within the OY rai>ge specified by the 
FMP. In many cases, the proposed TAC 
specification for a target species 
category is the same as, or similar to, the 
final 1992 TAC specification. Examples 
of these target species categories as 
shown in Table 1 are anowtooth 
flounder, sablefish, “otheF’ rockfish, 
pelagic shelf rockfish, and, after 
adjustment for the expanded Southeast 
Outside District, DSR. In the case of 
most flatfishes and pollock, 1993 
recommended TACs are substantially 
higher than those adopted m 1992. 
Flatfish TACs adopted in recent years 
have been substcwitially lower than 
ABCs. The Council anticipates 
additional flatfish harvest in 1993 and 
(except for arrowtooth Hounderh 
recommended higher TACs for 1993 
willi the expectation of soliciting public 
comment and establishing harvesting 
needs. An increase in pollock biomass 
and ADC estimates based on new survey 
information allowed recommendation of 
higher TACs for 1993. Pacific cod stock 
abundance has declined, and TACs 
proposed for 1993 are lower than either 
the ABCs or TACs for 1902. Doefines 
also occurred in the abundaiica of 
thorny head rockfish, leading to lower 
TACs. for Pacific ocean perch and 
shortraker/roiigheye rockfish, the 
Council recommended TACs for 1993 
that are lower than the ABCs for these 
species as a buffer against survey 
uni^tirtointies and to address a perceived 


need for additional conservatism in 
exploitation. 

Proposed 1993 specifications of TACs 
for all remaining target categories are 
the same as in 1992. Howeveir a change 
in the status of the pelagic shelf rockfish 
category may be considered by the 
Cotmcil at its December 1992 meeting. 
Tlie pelagic shelf rockfish category 
includes five species of Sebastes 
rockfishes (Table 1). The Council may 
consider a separate TAC for one of these 
species, the black rockfish (S. 
melanops), pending availability of 
sufficient information on which to 
establish the exploitable biomass, ABC, 
and TAC. 

The Council, after adopting the 
proposed TACs, then proposed the 1993 
apportionments of the TACs for each 
species category among DAP, JVP, 
TALFF, and reserve. Existing harvesting 
and processing capacity of the U.S. 
industry is capable of utilizing the 
entire 1993 TAC specification for GOA 
groimdfish. Therefore, the Council 
recommended that DAP equal TAC for 
each species category, resulting in no 
proposed amounts of TALFF or JVP for 
the 1993 fishing year. 

NMFS has reviewed the CounciFs 
recommendations for TAC 
specifications and apportionments and 
hereby proposes these specifications 
under § 672.20(c)(1). NMFS recognizes 
that public comment and new 
information may be forthcoming that 
could cause the Council to change its 
recommendations at its December 1992 
meeting. 


2. Proposed ADportionznent o4Beserves 
to DAP 

Regulations implementing the FMP 
require 20 percent of each TAC for 
pollock. Pacific cod, flatfish species, 
and the ‘^other species” category be set 
aside in reserves for possible 
reapportionment at a later date 
(§ 672.2t){a)(2)(ii)J. NMFS has 
reapportioned all the reserves to DAP 
effective on Jemuary 1 for the preceding 
5 years, including 1992. For 1993, 
NMFS is proposing to reapportion 
reserves for each species category to 
DAP, anticipating that domestic 
harvesters and processors will need all 
the DAP amounts so specified. 
Specifications of DAP shown in Table 1 
reflect apportioned reserves. 

3. Assignments of the Sablefish TACs to 
Authorized Fishkig Gear Users 

Under § 672.24(c), sablefish TACs for 
each of the regulatory areas and districts 
are assigned to hook-and-Dne and trawl 
gear. In the Central and Western 
Regulatory Areas, 80 |>erceBt of the 
TACs is assigned to hook-and-line gear 
and 20 percent is assigned to trawl gear. 
In the Eastern Regulatory Area, 95 
percent of the TAG is assigned to hook- 
and-line gear and 5 percent is assigned 
to trawl gear. This latter amount may 
only be used as by catch to support 
directed fisheries for other tar^ 
species. Sablefish caught with pot gbu 
may not be retained. Table 2 sliows th« 
assignments of sablefish TACs between 
the gear types that are available if 
proposed 1993 TACs are adopted: 





















Federal Register / Vol. 57, No. 236 / Tuesday. December 8, 1992 / Proposed Rules 


57985 


Table 2.—Proposed 1993 Sablefish TAG Specifications in the Gulf of Alaska and Assignments Thereof 

TO Hook-and-Line and Trawl Gear 


Area district 

TAC 

Hook-arxi- 
line share 

Tra\M share 


2,500 

9,570 

3,740 

4,990 

2,000 

7,656 

3,553 

4,740 

500 

1,914 

187 

250 


West Yakutat.. 

Southeast Outside. 


20,800 

17,949 

2,851 



4. Apportionments of Pollock TAC and 
Pollock Seasons 

In the GOA. pollock is apportioned by 
area, season, and to inshore and offshore 
components. Regulations at 
§672.20(a)(2)(iv) require that the TAC 
for pollock in the combined Western 
and Central Regulatory Areas is 
apportioned among the statistical areas 
Shumagin (61), Chirikof (62), and 
Kodiak (63) in proportion to known 
distribution of the pollock biomass. This 
measure was implemented under 
Amendment 25 and is intended to 
provide spatial distribution of the 
pollock harvest as a sea lion protection 
measure. Each statistical area 
apportionment is further divided 
equally into the four quarterly reporting 


periods of the fishing year. Within any 
fishing year, any unharvested amount of 
any quarterly allowance of TAC is 
added in equal proportions to the 
quarterly allowances of following 
quarters, resulting in a sum for each 
quarter not to exceed 150 percent of the 
initial quarterly allowance. Similarly, 
harvests in excess of a quarterly 
allowance of TAC are deducted in equal 
proportions from the remaining 
quarterly allowances of that fishing 
year. The Eastern Regulatory Area 
proposed TAC of 3,400 mt is not 
allocated among smaller areas, or 
quarterly. 

Regulations at § 672.20(a)(2)(v)(A) 
require that the DAP apportionment for 
pollock in all regulatory areas and all 


quarterly allowances thereof be divided 
into inshore and offshore components. 
The inshore component will be equal to 
100 percent of the pollock DAP in each 
regulatory area after subtraction of 
amounts, determined by the Regional 
Director, to be caught by the offshore 
component incidental to directed 
fishing for other groundfish species. At 
this time, incidental amounts of pollock 
to be caught by the offshore component 
are unknown, and will be determined 
during the fishing year. The proposed 
distribution of pollock within the 
combined Western and Central 
Regulatory Areas is shown in Table 3, 
except that inshore and offshore 
component allocations of pollock are 
not shown. 


Table 3* 


Statistical area 

Bioniass 

percent 

1993 

ABCo 

TAC 

Quarterly al¬ 
lowance 

Shumagin (61) . 

21,7 

23.4 

54.9 

100.0 

24,088 

25,976 

60,936 

111,000 

6,022 

6,494 

15,234 

27.750 

Chirikof (62) . . . 

Kodiak (63) . . 

Total ., 





Tons. 


Under §672.20(c)(l)(ii)(A). directed 
fishing for pollock in the Western and 
Central Regulatory Areas will 
commence on dates that coincide with 
anticipated quarterly reporting periods 
for 1993, At present, reporting quarters 
terminate on the Sunday closest to the 
end of the appropriate calendar month, 
but are subject to changes in reporting 
and recordkeeping regulations. The start 
of pollock fishing seasons for 1993 is as 
follows: 


Quarter 

Quarter dates 

1. 

01/01-03/28 


Quarter 

Quarter dates 

2 . 

03/29-06r'27 

Oa^a-10/03 

10/04-12/31 

3 . 

4 . 



At its September 1992 Council 
meeting, the Council approved a delay 
of the second quarter pollock fishery to 
the beginning of the weekly reporting 
period closest to June 1. A proposed 
regulatory amendment is currently 
being prepared by NMFS. If approved 
by the Secretary, this amendment may 
alter the above schedule. 


5. Inshore/Offshore Allocations of 
Pacific Cod 

Regulations at § 672.20{a)(2)(v)(B) 
require that the DAP apportionment of 
Pacific cod in all regulatory areas is 
divided into inshore and offshore 
components. The inshore component is 
equal to 90 percent of the Pacific cod 
DAP in each regulatory area. Inshore 
and offshore components of the 
proposed 56,700 mt Pacific cod TACs 
for 1993 are shown in Table 4. 
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TABtE4* 


Regulatory area 


Western ....... 

Central ......... 


TAG 

' AHocallocT component 

Inshore 

Offshore 

t8,70O 

35,200 

2,800 

10,830 

31,680 

2,520 

280 

56,700 

51,030 

6,6^ 


*PK)C 08 e<j 19S8 Altocation of Psctlle Cod In The Gulf of Atastie; A tt oc e fioot To InsTiore An<f Orr^hore Componente. Data Are In Metric Tona. The tnahora Coroponent la 00 eercafa M th* 
TACrrTheOltshoreComponenfte tO Pwr^ 


6. Apportionment of **€>ther Species’* 
TAC 

The FMP specifies that amounts fi>r 
the “other species'* category are 
calculated as 5 percent of the combined 
TACs for target species. The Council 
recommend^ that for 1993^, amounts of 
**other species** be made available 
separately in each of the three 
regulatory areas. This more accurately 
reflects the intended use of '‘other 
species*' as incidental bycatch to 
support groundfish target fisheries and 
will help prevent excessive discards of 
“other species" fisheries in one 
regulatory area caused by fishing in 
other areas. The sum of the TACs of 
target species for the Western, Central, 
and Eastern Regulatory Areas (each 
including one third of the thomyhead 
rockfish TAG for the entire Gulf of 
Alaska), and the amount ofother 
species** equal to 5 percent of those 
totals are proposed as follows (in mt): 


Regulatory area 

Sem of 
target 
TACs 

species’* 

TACs 

Western...... 

96,270 

249J03O 

46,234 

4.8T4 

12.451 

2,312 

Central_ 

Eastern. 

Total.. 

391,642 

19,577 


7. Halibut Prohibited Species Catch 
(PSC) Mortality Limits 

Under § 672.20(fK2Kii), annual Pacific 
halibut PSC mortality limits are 
established and apportioned to trawl 
and hook-and-line gear and may be 
apportioned to pot gear. For 1992, 
NMFS, after consulting with the 
Council, established halibut PSC 
mortality limits of 24100 mt and 7S0 mt 
for trawl and hook>and-lii>e gear, 
respectively. During 1992, the Secretary 
approved a final rule that provides 
authority to further allocate the hook- 
and-line halibut PSC limit between the 
DSR fishery and fisheries for all other 
groundfish (57 FR 33279, July 28,1992). 
l^rther, this rule provided that in 1992, 
10 mt of the hook-and-line mortality 
limit of halibut be apportioned to the 
DSR fishery, leaving 740 mt for all other 
hook-and-line fisheries. 


At its September 1992 meeting, the 
Council recommended that the 
Secretary establish PSC limits of 24)00 
mt and 750 mt to trawl and hook-and- 
line gear, respectively, for 1993. Further, 
10 mt of haKbut was recommended to 
support the hook-and-line fishery for 
DSR, and the remaining 740 mt for all 
other hook-and-hne fisheries. The 
Council proposes to exempt pot gear 
from halibut limits for 1993. The 
Council proposed this exemption after 
considering that the groundfish catches 
by pot gear have been small to date. 
Furthermore, observer information 
suggests that bycatch rates of halibut 
with pot gear are low. and that the 
mortality of incidentally caught halibut 
is only 10 percent. 

Regulatory actions are being 
considered by the Council which, if 
reviewed and appmved by the 
Secretary, might alter anticipated 
halibut bycatch rates and/or halibut 
mortality assumptions for 1993 
fisheries. At its ^ptember 1992 
meeting, the Council adopted for 
Secretarial review a revised, 
performance-based definition of pelagic 
tra^ gear. At its December 1992 
meeting, the Council is scheduled to 
take final action on a measure that 
would be expected to reduce mortality 
of haKbut bycatch in hook-and-line 
fisheries when halibut are handled and 
released in a prescribed manner. Any 
such action also might lead the Council 
to reconsider the halibut PSC gear Kmits 
for 1993 at its December 1992 meeting. 

NMFS preliminari^ concurs in the 
Council’s recommendations. In doing 
so, NMFS has considered the loUowing 
types of infarmation as presented by» 
and summarized from, the preliminary 
1992 SAFE Report, or from public 
comment and testimony: 

(A) Estimated Halibut Bycatch in Prior 
Years 

The best available information on 
estimated halibut bycatch is available 
from 1992 observations of the 
groundfish fisheries as a result of the 
NMFS Observer Program. The 
calculated halibut bycatch mortality by 
trawl, hook-and-line, and pot gear 


through October 11,1992, is 1,742 mt, 
645 mt, and 8.8 ml, respectively, for a 
total of 2,396 mt. liiese mortaKty 
amounts were seasonally constraining to 
trawl gear during the first and third 
quarters of the fishing 3 rear. TrawKng, 
with the exception of trawKng for 
pollock with pelagic trawl gear, was 
closed from March 22 to March 31; 1992 
(57 FR 10297, March 25,1992). and 
from August 5 ta September 30 (57 FR 
35765, August 11,1992) as a result of 
halibut PSC seasonal allowances. 

The amount of groundfish that trawl 
gear might have h^ested if halibut had 
not been seasonally limiting in 1992 is 
unknown. However, It is presumed that 
those amounts can be harvested during 
subsequent periods during which 
halibut PSC bycatch has l^n available. 
Lacking market incentives, some 
amounts of groundfish would not have 
been harvested, regardless of halibut 
PSC bycatch availability. 

(B) Expected Changes in Groundfish 
Stocks 

At its September 1992 meeting, the 
Council adopted lower ABCs for Pacific 
cod and thomyhead rockfish and a 
higher ABC for pollock than ABCs 
adopted for these species for 1992. 
Other ABCs are essentially unchanged 
from 1992 levels. More information on 
these changes is included in the 
preliminary SAFE Report dated 
September 1992 or in the Council 
minutes. 

(C) Expected Changes in Groundfish 
Catch 

The total of the proposed 1993 
specified TACs for the Gulf of Alaska is 
411,119 mt, which represents an 
increase from the 1992 TAC total of 
282,066 mt. Significant changes in TACs 
for certain target species categories are 
proposed, including reductions in 
Pacific cod, Pacific ocean perch, 
shortraker/rougheye rockfish, and 
thomyhead rodcfish, and increases in 
pollo^ and flatfishes other than 
arrowtooth Rounder. 

TACs for Pacific cod and for the 
combined rockfishes listed in the 
preceding paragraph are proposed to 
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deaease from 63.500 mt to 56,700 mt. 
and from 8,958 mt to 7,512 mt, 
respectively. The smaller Pacific cod 
and rockfish TACs could result in 
reduced halibut mortality associated 
with these fisheries, and in more halibut 
bycalch becoming available to support 
odier trawl fisheries, especially those for 
flatfishes. TACs for flatfishes other than 
arrowtooth flounder and for pollock 
increased from 41.480 mt to 145,460 mt, 
and from 87,400 mt to 114,400 mt, 
respectively. Greater participation in 
flatfish fisheries is anticipated due to 
stronger markets and displacement of 
thft offshore fleet from the pollock and 
Pacific cod fisheries. Any increase in 
directed fishing for flatfishes will result 
in additional halibut PSC bycatch 
mortality, which might become 
constraining to trawlers in 1993. The 
increases in pollock TACs are not 
expected to affect halibut bycatches, 
because most of the pollock harvest in 
the Gulf of Alaska is accomplished with 
pelagic trawls that have low bycatches 
of halibut. 

(D) Current Estimates of Halibut 
Biomass and Stock Condition 

The 1991 stock assessment for the 
1992 fishing year conducted by the 
International Pacific Halibut 
Commission (IPHC) indicates that the 
total exploitable biomass of Pacific 
halibut was 262.6 million pounds. This 
rejffesents a decline in biomass of 10 
percent from the previous stock 
assessment, a rate similar to declines 
observed in previous years. The IPHC is 
preparing a 1992 stock assessment for 
the 1993 fishing year, which is expected 
to be available in December 1992. 

(E) Potential Impacts of Expected 
Fishing for Groundfish on Halibut 
Stocks and U.S. Halibut Fisheries 

Halibut fisheries will be adjusted to 
account for the overall halibut PSC 
mortality limit established for 
groundfish fisheries. The 1993 
groundfish fisheries are expected to use 
the entire proposed halibut PSC limit of 
2,750 mt. According to the IPHC, 
halibut bycatch in groundfish fisheries 
will result in the deduction of an equal 
amount (2.750 mt) from the directed 
halibut fishery quota. The effect of such 
a deduction depends on the constant 
exploitable yield (CEY) for halibut as 
determined by the IPHC, The CEY 
represents about one-third of the 
exploitable biomass, based on an 
exploitable rate of 0.35. The allowable 
directed commercial catch is 
determined by accounting for the 


recreational catch, waste, and bycatch 
mortality, and then providing the 
remainder to the directed fishery. 
Therefore, although the amount of 
halibut available for directed halibut 
fisheries will be reduced, halibut 
bycatch in groundfish fisheries is not 
expected to have any effect on halibut 
stocks. 

(F) Methods Available For, and Costs of, 
R^ucing Halibut Bycatches in 
Groundfish Fisheries 

Methods available for reducing 
halibut bycatch include (1) reducing 
amounts of groundfish TACs, (2) 
reducing halibut bycatch rates through a 
Vessel Incentive Program, (3) gear 
modifications, and (4) changes in 
groundfish fishing seasons. 

Reductions in groundfish TACs 
provide no incentives for fishermen to 
reduce bycatch rates. Costs that would 
be imposed on fishermen as a result of 
reducing TACs depend on species and 
amounts of groundfish foregone. 

Trawl vessels carrying ob^rvers for 
purposes of complying with the 
Observer Plan are subject to the Vessel 
Incentive Program authorized under 
revised Amendment 21 to the FMP (56 
FR 21619, May 10,1991), and expanded 
to all trawl fisheries under a final rule 
that is scheduled to become effective 
January 20.1993 (57 FR 43926, 
September 23.1992). The program 
encourages trawl fishermen to avoid 
high halibut bycatch rates while 
conducting groundfish fisheries by 
specifying hycatch rate standards for 
various target fisheries. 

Current regulations require 
groundfish pots to have halibut 
exclusion devices to reduce halibut 
bycatches. Resulting low bycatch and 
mortality rates of halibut in pot fisheries 
have justified exempting pot gear from 
PSC limits. Because none of the halibut 
PSC was needed during 1992 pot gear 
fisheries, it was apportioned entirely to 
trawl and hook-and-line gear to support 
bycatch needs in fisheries using these 
gear types. A proposed change in the 
definition of pelagic trawl gear is based 
on performance (crab bycatch) rather 
than on physical characteristics of the 
nets and rigging. If approved by the 
Secretary, this change is expected to 
reduce halibut hycatch by displacing 
fishing activity off the bottom when 
certain halibut bycatch levels are 
reached during the fishing year. 
Additionally, this would allow vessels 
using midwater trawls to continue to 
fish groundfish without halibut PSC 
constraints. 


Halibut bycatch has been reduced by 
changes in some groundfish fishing 
seasons. The sahlefish hook-and-line 
season starts May 15, £ind the rockfish 
trawl fishery is delayed until July 1. 
These delays postpone sahlefish and 
rockfish fisheries to times when halibut 
have migrated seasonally into shallower 
water than that in which much of the 
groundfish fishing occurs. 

Methods listed under (F), above, will 
be reviewed by NMFS and the Council 
to determine their effectiveness. 

Changes will he initiated as necessary in 
response to this review or to public 
testimony and comment, either through 
regulatory or FMP amendments. 

Consistent with the goals and 
objectives of the FMP to reduce halibut 
bycatches while providing an 
opportunity to harvest the groimdfish 
OY, NMFS proposes the assignments of 
2,000 mt and 750 mt of halibut PSC 
mortality limits to trawl and hook-and- 
line gear, respectively. While these 
limits would reduce the harvest quota 
for commercial halibut fishermen, 
NMFS has determined that they would 
not result in unfair allocation to any 
particular user group. NMFS recognizes 
that some halibut hycatch will occur in 
the groundfish fishery, but expansion of 
the Vessel Incentive Program, required 
gear modifications, and a delay in the 
hook-and-lino sahlefish and trawl 
rockfish seasons are intended to reduce 
adverse impacts on halibut fishermen 
while promoting the opportunity to 
achieve the OY from the groundfish 
fishery. 

8. Seasonal Allocations of the Halibut 
PSC Limits 

Under § 672.20(f)(2)(iii). NMFS 
proposes to allocate seasonally the 
halibut PSC limits based on 
recommendations from the Coimcil. For 
purposes of this notice, the Council 
recommended the same seasonal 
allocation of PSC limits for the 1993 
fishing year as those in effect during the 
1992 fishing year (57 FR 2844, January 
24,1992). Slight adjustments were made 
to accommodate the allowance of 
halibut to the hook-and-line fishery for 
DSR, and to coincide with 1993 fishing 
weeks and quarterly reporting periods. 
Pacific halibut PSC catch limits, and 
apportionments thereof, are presented 
in Table 5. Regulations specify that any 
overages or shortfalls in PSC catches 
will be accounted for within the 1993 
season. 
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Table 5* 


Trawl gear 


Dates 


Jan 1-Mar 28 ... 
Mar 29-xiun 27 . 
Jun 28-Oct 3 ... 
Oct 4-Dec 31 


Amount 


600 (30%) 
600(30%) 
400 (20%) 
400 (20%) 


Hook-and-llne gear 


Other than DSR 


DSR 


Dates 


Jan 1-May 14 ... 
May 15-Aug 31 
Sep 1-Dec 31 


Amount 


Dates 


200(27%) 
490 (66%) 
50(7%) 


Jan 1-Dec 31 


Amount 


10(100%) ■ I 

int 


10 ( 100 %) 


•Proposed 1993 Pactfte Halibut PSC Limits. Allowances, and Appoftlonmenta. The Pacific Halibut PSC Limit for Hooh-and-Line Goar is Allocated to the Demersal She# Rockflah meat 
Fishery and Fisheries Other Than DSR. Data are In metric tons (MTV ^ronsn (OSR) 


Assumed halibut mortality rates for 
halibut PSC bycatch in 1992 are based 
on information presented in the 1992 
SAFE Report dated November 1991. 
These rates are: Trawl gear, 65 percent; 
book-and-line gear, 16 percent; and pot 
gear, 10 percent. During its December 
1992 meeting, the Council is scheduled 
to consider new information based on 
1992 observer data. 

NMFS based preliminary 
determinations about seasonal 
apportionments of the halibut PSC 
limits on information summarized in 
the notice of final 1991 specifications 
(56 FR 8723, March 1,1991) and on 
information prepared for several 
regulatory changes that have since 
become effective. These changes include 
a season delay to May 15 for the book- 
and-line sablefish fishery, to July 1 for 
the rockfish trawl fishery and the 
halibut bycatch allowances to book-and- 
line gear for DSR and remaining hook- 
and-line fisheries. 


Interim Groundilsh Harvest 
Specifications and Closures 

Current regulations at 
§ 672.20(c)(l)(ii) require that one-fourth 
of the preliminary specifications (not 
including the reserve and the first 
quarterly allowance of pollock), one- 
fourth of the inshore and offshore 
allocations of Pacific cod in each 
regulatory area, and one-fourth of the 
halibut PSC amounts, take effect on 
January 1 on an interim basis and 
remain in effect until superseded by a 
notice of final specifications published 
in the Federal Register (§ 672.20(c)(ii)). 
Seasonal apportionments of TACs or 
PSC limits under provisions of other 
regulations may supersede this interim 
specification. Table 1 shows amounts of 
preliminary specifications of target 
species and the “other species" 
categories in effect on an interim basis 
beginning January 1,1993. 

Under § 672.20(c)(2)(ii), if the 
Regional Director determines that the 
amount of a target species or “other 
species" category apportioned to a 
fishery, or with respect to Pacific cod. 


to an allocation to the inshore or 
offshore component, is likely to be 
reached, the Regional Director may 
establish a directed fishing allowance 
for that species or species group. In 
establishing a directed fishing 
allowance, the Regional Director shall 
consider the amount of that species 
group or allocation of Pacific cod to the 
inshore or offshore component that will 
be taken as incidental catch in directed 
fishing for other species in the same 
regulatory area or district. If the 
Regional Director establishes a directed 
fishing allowance and that allowance is 
or will be reached before the end of the 
fishing year, NMFS will prohibit 
directed fishing for that species or 
species group in the specified regulatory 
area or district. The Regional Director 
has determined that interim amounts of 
groundfish specified by this notice 
(Table 1) for the following species or 
species groups will be necessary as 
incidental catch to support anticipated 
groundfish fisheries prior to the time 
that final specifications of groundfish 
are in effect for the 1993 fishing year: 
The offshore component of Pacific cod 
in the Western, Central, and Eastern 
Regulatory Areas; sablefish allocated to 
trawl gear in the Western and Central 
Regulatory Areas* “other species** in the 
Western Regulatory Area; and 
shortraker/rougheye rockfish in the 
Western Regulatory Area. Therefore, 
NMFS is prohibiting directed fishing for 
those species groups, gears, and 
components, in order to prevent 
exceeding the interim amounts of 
groundfish TACs specified. These 
closures will be in effect during the 
period that the appropriate interim 
specifications of groundfish TACs are in 
effect. During these closures, applicable 
directed fishing standards may be found 
at § 672.20(g). 

After consideration of public 
comments and additional scientific 
information presented at its December 
1992 meeting, the Council may 
recommend other closures to directed 
fishing. Additionally, NMFS may 
implement such closures at the time the 


final specifications of groundfish TAC^ 
for 1993 are promulgated or during the 
1993 fishing year as necessary for 
effective management. 

Under § 672.20(b)(1), when NMFS 
determines after consultation with the 
Council that the TAC for any species or 
species group will be fully harvested in 
the DAP fishery, NMFS may specify for 
each calendar year the PSC limit 
applicable to any JVP or TAUFF 
fisheries for that species or spedes 
group. Any PSC limit specified shall be 
for bycatch only and cannot be retained. 
Under § 672.20(c)(6), if the Regional 
Director determines that a PSC limit 
applicable to a directed JVP or TALFF 
fishery has been or will be reached, 
NMFS will publish a notice of closure 
in the Federal Register prohibiting all 
further JVP or TALFF fishing in all or 
part of the regulatory area concerned. 

The Council did not propose any PSC 
limits for fully utilized groirndfish 
species at its September meeting, and it 
is not expected to make such 
recommendations at its December 
meeting. Groundfish PSC limits only 
would have been relevant if the Council 
had recommended groundfish 
apportionments to JVP or TALFF. The 
Council is not expected to recommend 
JVP or TALFF apportionments for the 
1993 fishing year. 


Classification 


This action is authorized under 50 
CFR 611.92 and 672.20, complies with 
E.0.12291, and is covered by the 
regulatory flexibility analysis prepared 
for the implementing reflations. 

A draft environmental assessment 
(EA) on the allowable harvest levels set 
forth in the final 1993 SAFE report will 
be available for public review at the 
December 7-11,1992, Council meeting. 
After the December meeting, a final EA 
v/ill be prepared on the final 1993 TAG 
amounts recommended by the Council. 

A section 7 consultation for the 1993 
C^A initial specifications has been 
initiated under the requirements of the 
Endangered Species Act. A biolo^cal 
opinion is being prepared that will 
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address the effects of the 1993 initial 50 CFR Part 672 
specifications. Fisheries, Reporting and 

List of Subjects recordkeeping requirements. 

50 CFR Part 611 Authority: 16 U.S.C. 1801 et seq. 

Fisheries. Foreign relations, Reporting 
3 nd recordkeeping requirements. 


Dated: December 2,1992. 

Samuel W. McKeen. 

Acting Assistant Administrator for Fisheries, 
National Marine Fisheries Service. 

(FR Doc. 92-29734 Filed 12-3-92; 1:05 pm] 
BILUNQ CODE 3610-22-M 
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Notices 


This section of the FEDERAL REGISTER 
contains docun>ents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and investigations, 
committee meetings, agency decisions and 
rulings, delegations of authority, filing of 
petitions and applications and agency 
statements of organization and functions are 
examples of documents appearing in this 
section. 


DEPARTMENT OF AGRICULTURE 

Forms Under Review by Office of 
Management and Budget 

December 4,1992. 

The Department of Agriculture has 
submitted to OMB for review the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35) since the last list was 
published. This list is grouped into new 
proposals, revisions, extension, or 
reinstatements. Each entry contains the 
following information: 

(1) Agency proposing the information 
collection; (2) Title of the information 
collection; (3) Form number(s), if 
applicable; (4) How often the 
information is requested; (5) Who will 
be required or asked to report; (6) An 
estimate of the number of responses; (7) 
An estimate of the total number of hours 
needed to provide the information; (8) 
Name and telephone number of the 
agency contact person. 

Questions about the items in the 
listing should be directed to the agency 
person named at the end of each entry. 
Copies of the proposed forms and 
supporting documents may be obtained 
from: Department Clearance Officer, 
USDA, OIRM, room 404-W Admin. 
Bldg., Washington, DC 20250, (202) 
690-2118. 

Extension 

• Agricultural Stabilization and 
Conservation Service. 

7 CFR 1427.1081 through 1088— 
Standards for Approval of Warehouses 
for Cotton and Cotton Linters. 

CCC-823, CCC-823-1A. and CCC- 
823-lT, CCC-20. CCC-49. 

On occasion. 

Businesses or other for-profit; small 
businesses or organizations; 1,230 
responses; 1,245 hours. 


Howard Froehlich (202) 720-7398. 
Larry Roberson, 

Deputy Departmental Clearance Officer. 

|FR Doc. 92-29739 Filed 12-7-92; 8:45 am) 
BfLUNQ CODE 


Agricultural Research Service 

Notice of Intent To Grant an Exclusive 
Patent License 

AGENCY: Agricultural Research Service, 
USDA. 

ACTION: Notice of intent. 

SUMMARY: Notice is hereby given that 
the U.S. Department of Agriculture, 
Agricultural Research Service, intends 
to grant an exclusive license to biosys, 
1057 East Meadow Circle, Palo Alto, 
California, on U.S. Patent Application 
Serial No. 07/883,434, **Steinernema Sp. 
Nematode for Suppression of 
Helicoverpa zea and Spodoptera 
frugiperda,** filed May 15,1992. Notice 
of Availability for licensing the 
invention was given in the Federal 
Register on September 16,1992. 

DATES: Comments must be received by 
February 8,1993. 

ADDRESSES: Send comments to: USDA- 
ARS-Office of Technology Transfer, 
Baltimore Boulevard, Building 005, 
room 403, BARC-W, Beltsville, 
Maryland 20705-2350. 

FOR FURTHER INFORMATION CONTACT: 

M. Ann Whitehead of the Office of 
Technology Transfer, at the Beltsville 
address given above; telephone 301- 
504-6786. 

SUPPLEMENTARY INFORMATION: The 

Federal Government’s patent rights to 
this invention are assigned to the United 
States of America as represented by the 
Secretary of Agriculture. It is in the 
public interest to so license this 
invention as said company has 
submitted a complete and sufficient 
application for a license, promising 
therein to bring the benefits of said 
invention to the U.S. public. The 
prospective exclusive license will be 
royalty-bearing and will comply with 
the terms and conditions of 35 U.S.C. 

209 and 37 CFR 404.7. The prospective 
exclusive license may be granted unless, 
within sixty days from the date of this 
published Notice, Agricultural Research 
Service receives written evidence and 
argument which establishes that the 
grant of the license would not be 
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consistent with the requirements of 35 
U.S.C. 209 and 37 CFR 404.7. 

WJL Tallent, 

Assistant Administrator. 

[FR Doc. 92-29738 Piled 12-7-92; 8:45 am) 
BtLUNG CODE 


Farmers Home Administration 

Availability of Housing Funds 

AGENCY: Farmers Home Administration 
USDA. 

ACTION: Notice. 

SUMMARY: The Farmers Home 
Administration (FmHA) announces the 
availability of housing ^nds for Fiscal 
Year 1993 (FY 93). This action is taken 
due to legislation which requires that 
FmHA publish in the Federal Register 
notice of the availability of any housing 
assistance. The intended effect is to 
comply with Public Law 101-235 and 
make the public aware of housing funds 
available through FmHA. 

EFFECTIVE DATE: December 8,1992. 

FOR FURTHER INFORMATION CONTACT: 
David J. Villano, Chief, Rural Rental 
Housing Branch, Multi-Family Housing 
Processing Division, FmHA, USDA, 
room 5337, South Agriculture Building, 
Washington, DC 20250, telephone (202) 
720-1608 (this is not a toll free number) 
SUPPLEMENTARY INFORMATION: 

Programs Affected 

These programs/activities are listed in 
the Catalog of Federal Domestic 
Assistance under Nos: 

10.405 Farm Labor Housing Loans and 
Grants 

10.410 Very Low and Low Income Housing 
Loans 

10.411 Rural Housing Site Loans 
10.415 Rural Rental Housing Loans 
10.417 Very Low Income Housing Repair 

Loans and Grants 

10.420 Rural Self-Help Housing Technical 
Assistance 

10.427 Rural Rental Assistance Payments 
10.433 Housing Preservation Grants 

Discussion of Notice 

7 CFR part 1940, subpart L contains 
the “Methodology and Formulas for 
Allocation of Loan and Grant Program 
Funds.” The following guidance has 
been provided to FmHA State offices on 
Fiscal Year 1993 appropriations and 
access to funds. Administrative 
guidance, such as forms, computer 
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inputs and codes, etc., have been 
removed for the readers convenience. 

The guidance references the Rural 
Housing Targeting Set Aside (RHTSA) 
contained in Exhibit C to subpart L of 
part 1940 of this chapter. The FY 93 list 
of designated counties under RHTSA is 
not available at this time. A separate 
Notice will be published in the Federal 
Register when this list is available. We 
expect to publish this Notice by January 
1 , 1993 . Until such Notice is published, 
funds available under RHTSA in FY 93 
are not available, except in colonies as 
defined in Exhibit C, The guidance 
provided to our State Offices is 
separated between assistance available 
in our Multi and Single Family Housing 
Programs as follows: 

Multi-Family Housing (MFH) 

I, General 

A. This provides MFH allocations 
available to individual States for Fiscal 
Vear 1993 (FY 93). Allocation 
:omputations have been performed in 
iccordance with §§ 1940.575, 1940.576, 
ind 1940.578 of subpart L of part 1940 

)f this chapter. The transition formula is 
lot used. 

B. State Directors are encouraged to 
lotify nonprofit and public housing 
igencies of the availability of MFH loan 
ind grant funds. 

C. MFH loan and grant levels for FY 
)3 are as follows: 

lection 514 Farm Labor 

Housing (FLH) Loans . $16,300,000 

lection 515 Rural Rental 

Housing (RRH) Loans . 573,900,000 

lection 516 FLH Grants (Un¬ 
obligated prior years bal¬ 
ances and/or cancellations 
of prior years will be 
added to the amount 


shown). 11,000,000 

upplemental Appropria¬ 
tions FY 1992 & 1993: 

Section 516 FLH Grants 10,500,000 

Section 521 Rental As¬ 
sistance: 

RRH New Construc¬ 
tion . 122,532,000 

FLH New Construc- 

hon. 5,214,000 

Section 533 Housing 
Preservation Grants 
(hiPG) . 23,000,000 


\ D. MFH loan types not allocated to 
>tates are; 

I 

!• Section 514 FLH Loans 

These loans are funded in accordance 
mh § 1940.579(a) of subpart L of part 
940 of this chapter. Five percent of FY 
® appropriation has been set aside 
nder the Rural Housing Targeting Set 
tside (RHTSA) for those counties 
^signaled as underserved in 
^cordance with Exhibit C of subpart L 
of part 1940 of this chapter. Loans 


within the State Director’s approval 
authority may be obligated on a first- 
come-first-served basis. Proposals that 
include FLH grant requests or for loan 
amounts in excess of the State Director’s 
approval authority are to be submitted 
to the Director, Multi-Family Housing 
Processing Division (MFHPD). 

2. Section 516 FLH Grants 

These grants are funded in accordance 
with § 1940.579(b) of subpart L of part 
1940 of this chapter. 


FY 93 Appropriation. $11,000,000 

Reserve for Migrant Farm¬ 
workers and the Rural 

Homeless . 2,000,000 

Available for FLH Grants 
and Technical Assistance 
(TA) Contracts. $9,000,000 


3. Section 516 FLH Grants for Migrant 
Farmworkers and the Rural Homeless 

Funds are administratively reserved 
until June 30,1993, for applicants for 
proposed housing under existing 
regulations to serve the Huai population 
of migrant farmworkers and the 
homeless. 

State Directors and District Directors 
are encouraged to promote the concept 
of dual purpose housing in partnership 
with State or local nonprofit community 
service agencies in agricultural market 
areas for migrant farmworkers and 
homeless individuals and their families. 
Project demand must be based primarily 
on the need for migrant farmworker 
housing and feasibility can be based on 
90 percent grant and 100 percent RA. 
Proposals and discussions for this dual 
use housing should consider very basic 
yet durable structures that can be either 
built new of purchased and 
rehabilitated. All proposals should be 
considered and further information may 
be obtained by contacting the MFHPD, 
Special Authorities Branch (SAB). 

4. Section 516 Grants for Technical 
Assistance (TA) Contracts 

The funding availability for TA 
Contracts is based on the grant 
appropriation. TA is available for the 
development of labor housing 
exclusively for farmworkers and may 
also be used in those unique agricultural 
markets where there is a homeless 
population. More information may be 
obtained by contacting the MFHPD. 

SAB. The Agency has solicited for 
contract proposals for FY 93 TA 
contracts to begin January 1993. 

5. Rental Assistance for Farm Labor 
Housing—^New Construction 

This RA is held in a National Office 
reserve for use with concurrent loan and 
grant applications in accordance with 
Paragraph IIB 6 b (ii) B of this Notice. 


6. Section 516 FLH Grants Under 
Supplemental Appropriation for 
Disaster Assistance 

a. A supplemental appropriation of 
section 516 FLH grant funds is available 
to assist nonprofit and public bodies 
with cost of repair and replacement of 
uninsured losses resulting from natural 
disasters such as Hurricanes Andrew 
and Iniki and Typhoon Omar. To be 
eligible, the housing must address 
migrant and year-round farmworker 
needs in areas impacted by a 
Presidentially declared disaster. 

b. All funds will be retained in the 
National Office reserve and States may 
obligate against that reserve upon 
authorization from the National Office; 
RA and FLH loan funds will be made 
available from the MFHPD, SAB. 

II. State Allocations 

All allocations have been developed 
with the methodology and formulas 
stated in subpart L of part 1940 of this 
chapter. The funds distributed to each 
State for a particular quarter may exceed 
the funds available nationally for all 
States. Therefore, if funds become 
exhausted at the National level, some 
States will not have access to their full 
distribution for the remainder of the 
quarter. 

A. Section 515 RRH Funds 

1. Amount Available for Allocation 


Total available . $573,900,000 

Less 15 percent reserve. 86,085,000 

Less base allocation . 3,006,000 

Less administrative alloca¬ 
tion . 3,500,000 


Basic formula amount: . $481,309,000 


2. Base Allocation 

The base allocation is an amount 
above the computed formula amount 
sufficient for each State to fund two 24- 
unit projects, based upon FY 92 loan 
activity. Regions that receive 
administrative allocations do not 
receive base allocations. 

3. Administrative Allocation 

The regions of the Western Pacific 
Areas and Virgin Islands are allocated 
$1,750,000 each which is the equivalent 
of two 24-unit projects, based upon FY 
92 loan activity. 

4. Nonprofit Set-Aside (NPSA) 

Nine percent of each States* FY 93 
allocation has been set aside in the 
National Office for certain nonprofit 
applicants. These funds have been 
deducted from the State distributions. 
See Exhibit B of subpart L of part 1940 
of this chapter for further information 
on the NPSA. 
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Mulu-Family Housing Section 515 Rural Rental Housing Allocations (Thousands) Fiscal Year 1993 


State 


Formula fac¬ 
tor 

Formula al¬ 
location 

Base/Ad- 

miniatiation 

Total FY 93 

less non¬ 
profit 86l 
aside 

Net RRH aF 
tocation 

Rer 

Formuia aF 
locsrtlon 

0.0327674 

$15,781 

0 

$15,781 

$1,420 

$14,361 

268 

0.0043499 

2,094 

0 

2,094 

188 

1,906 

38 

0.0122772 

5,909 

0 

6,909 

532 

6377 

108 

0.0245290 

11,806 

0 

11,806 

1363 

ia743 

215 

0.0354499 

17,062 

0 

17,062 

1,536 

15326 

311 

0.0017715 

853 

897 

1,750 

158 

1392 

16 

0.0081046 

3^ 

0 

3,901 

351 

3350 

71 

0.0023022 

1,108 

642 

1,750 

158 

1392 

20 

0.0101880 

4,904 

0 

4,904 

441 

4,463 

89 

0.0261663 

12,594 

0 

12,594 

1,133 

11,461 

230 

0.0408019 

19,638 

0 

19,638 

1,787 

17371 

358 

0.0037272 

1,794 

0 

1,794 

161 

1,633 

33 

0.0000000 

0 

1,750 

1,750 

150 

1,592 

0 

0.0069537 

3,347 

0 

3,347 

301 

3,046 

61 

0.0257623 

12,400 

0 

12,400 

1.116 

11384 

226 

0.0236177 

t1.367 

0 

11,367 

1,023 

10344 

207 

0.0157202 

7,566 

0 

7,566 

681 

6385 

138 

0.0117522 

e,656 

0 

5,656 

509 

5,147 

103 

0.0394140 

18,970 

0 

18,970 

1,707 

17363 

346 

0.0295365 

14,216 

0 

14,216 

1379 

12,937 

259 

0.0101246 

4,873 

0 

4.873 

439 

4.434 

89 

0.0093225 

4,487 

0 

4,487 

404 

4,083 

82 

0.0050165 

2,414 

0 

2,414 

217 

2,197 

44 

0.0011702 

563 

t,187 

1,750 

158 

1,592 

10 

a0301872 

14,529 

0 

14,529 

1,308 

13,221 

265 

0.0194218 

9,348 

0 

9,348 

841 

8,507 

171 

0.0311598 

14,998 

0 

14,998 

1350 

13,648 

274 

0.0255062 

12,277 

0 

12,277 

t.KK 

11,172 

224 

0.0055601 

2,660 

0 

2,680 

241 

2.439 

49 

0.0077613 

3,736 

0 

3,736 

336 

3.400 

68 

0.0071748 

3.453 

0 

3,453 

311 

3,142 

63 

0.0109067 

6,250 

0 

5,250 

473 

4,777 

96 

0.0289916 

13,954 

0 

13,954 

1356 

12,698 

255 

0.0508284 

24.464 

0 

24.464 

2,202 

22,262 

446 

0.0049179 

2,367 

0 

2,367 

213 

2.154 

43 

0.0362688 

17,457 

0 

17,457 

1,671 

15,886 

318 

0.0185916 

8,948 

0 

8.946 

806 

8,143 

163 

0.0126876 

6,107 

0 

6.107 

550 

5,557 

111 

0.0403055 

19,400 

0 

19,400 

1,746 

17,654 

354 

0.0568971 

27,385 

0 

27,385 

2,465 

24,920 

500 

0.0278229 

13,391 

0 

13,391 

1305 

12,186 

244 

0.0067145 

3,232 

0 

3,232 

291 

2.941 

59 

0.0342906 

16,504 

0 

16,504 

1,485 

15,019 

301 

0.0589722 

28.384 

0 

28,364 

2355 

25329 

518 

0.0040595 

1,954 

0 

1,954 

178 

1,778 

36 

0.0043676 

2,102 

0 

2.102 

189 

1,913 

38 

0.0050354 

2,424 

0 

2,424 

218 

2306 

44 

0.0000000 

0 

1,750 

1,750 

158 

1,592 

0 

00315604 

15,190 

0 

15.190 

1,387 

13323 

277 

0.0146400 

7,046 

0 

7,046 

634 

6,412 

129 

0.0211270 

10,169 

0 

10,169 

915 

9354 

166 

0^203333 

9,787 

0 

9,787 

681 

8306 

179 

0.0030537 

1,470 

280 

1,750 

158 

1,592 

27 

1.0000000 

$481,309 

$6,506 

$487315 

86,085 

$43,905 

$443,910 

8,780 

— 

. . 

.-_ _ 

. .. 


.. .. 

— 

.. 


$673,900 

— 

.. 

...- 


frontal assistance untts 


Base/admhv 

isiration 


Total FY 93 


Alabama ^ 

Alaska_ 

Arizona 
Arkansas . 

California 

Nevada__ 

Colorado_ 

Delaware.. 

Maryland. 

Florida .. 

Georgia__ 

Hawaii .... 

W. Pacific Areas ... 

Idaho___ 

ininols _ 

Indiana__ 

Iowa.. 

Kansas .... 

Kentucky___ 

Louisiana.. 

Maine. 

Massachusetts _ 

Connecticut_ 

Rhode island_.... 

Michigan.. 

Minnesota_ 

Mississippi.. 

Missourt____ 

Montana ..... 

Nebraska.. 

New Jersey .. 

New Mexico... 

New York... 

North Carolina_ 

North Dakota.. 

Ohk).. 

Oklahoma.. 

Oregon .. 

Pennsylvania ... 

Puerto Rkx>.. 

South Carolina .. 

South Dakota ... 

Tennessee.. 

Texas... 

Utah... 

Vermont__ __ _ _ 


New HampsWie. 

Virgin Islands. 

Virginia .. 

Washington .... 

West Virginia ... 

Wisconsin_ 

Wyomif)o_ 

STATE TOTALS . 

N/0 RESERVES _ 

FLH RA UNITS _ 

TOTALS. 


0 

0 

0 

0 

0 

19 

0 

t5 

0 

0 

0 

2 

35 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

25 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

35 

0 

0 

0 

0 

8 


38 

108 

?15 

311 

36 

71 

35 

89 

230 

358 

35 

35 

61 

226 

207 

138 

103 

346 

258 

89 

82 

44 

35 

265 

171 

274 

224 


63 

96 

255 

446 

43 
318 
163 
111 
354 
500 
244 

59 

301 

518 

36 

36 

44 
36 

277 

129 

166 

179 

35 


139 


8.919 

1,994 

466 


11,379 


5. RKTSA 

Five percent of FY 93 RRH 
appropriation has been set aside for 
those counties designated as 
underserved. These funds will come 
from the National Office reserve. See 
Exhibit C of subpart L of part 1940 of 
this chapter for further information on 
RHTSA. 

6. Reserves 

a. State Office reserve. In States which 
allocate funds to Districts, § 1940.552 (j) 


of subpart L of part 1940 of this chapter 
authorizes the State Director to hold a 
reserve. Such reserves, if established, 
will be available only for patch-outs, 
subsequent loans for repairs, transfers 
and cost overruns, leveraging under 
RHTSA and NPSA, hardships or 
emergency situations. Tlie State Director 
will maintain records on how State 
Office reserves were utilized, including 
a justification for each disbursement. 


h. National Office reserve. The reserve 
is 15 percent of the total funds available 
and is broken down as follows: 

(i) General reserve. $25,435,000 in 
general reserve funds have been set 
aside. Since access to general reser\*8 
funds cannot be assur^ or guaranteed, 
States should not consider potential 
access to these funds when authorizing 
Form AD-622S, “Notification of Pre¬ 
application Review Action", up to 150 
percent of their net allocation. After 
June 1,1993, further guidance will be 
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published administratively as to the 
availability of funds and how State 
Directors may access any remaining 
general reserve funds. Until June 1, 

1993, State Directors can request these 
funds for the following purposes: 

(A) Hardships and emergencies. The 
request must include sufficient 
documentation to support the hardship 
or emergency including reasons why it 
is in the Government’s best interest to 
consider the request. 

(B) Patch-outs. A patch-out, not to 
exceed 30 percent of the total loan 
obligation, when the State needs the 
additional funds to obligate 100 percent 
of its net allocation. 

(Cl Subsequent loans for repairs to an 
existing borrower where a transfer is not 
involved. The request must include a 
discussion of why project reserves are 
insufficient to pay for the repairs, 
eligibility of the applicant and steps 
taken to mitigate the need for a 
subsequent loan for repairs in the 
future. 

(D) Subsequent loans for repairs when 
a transfer is involved. To receive general 
reserve funds for this purpose, the 
transfer must be to resolve a servicing 
problem, in the Government’s best 
financial interest, and the transferee not 
composed of any members (borrower 
entity and/or general partner(s)) of the 
transferor. The request must include a 
discussion of these requirements 
including reasons why project reserves 
are insufficient to pay for the repairs 
and steps taken to mitigate the need for 
a subsequent loan for repairs in the 
future. Funds for this purpose must be 
leveraged with State allocated funds on 
a one-to-one basis. For example, on a 
transfer with a subsequent loan request 
of $500,000, up to $250,000 may be 
requested from the National Office 
reserve. A State may receive not more 
than an aggregate of $2 million for this 
purpose. Funds for transfers with a 
subsequent loan that do not meet the 
conditions of this subparagraph will be 
considered for funding from the State’s 
allocation and in accordance with the 
applicable program regulations. 

(ii) Designated reserves. 

(A) liHTSA. An amount of 
$28,650,000 has been set aside for those 
counties designated as underserved. 
These funds will be subject to year-end 
pooling requirements. 

(D) State RA. An amount of $7 million 
of the RRH funds have been set aside for 
States in which an active State 
sponsored RA program is available. The 
State RA program must be comparable 
to FmHA RA. To participate in this 
reserve, the State Director should 
submit a written request with specific 


information about the State RA program; 

i.e., memorandum of understanding, 
documentation from the provider, etc., 
to the Director, MFHPD, no later than 
January 22, 1993. Funds will be 
distributed to participating States based 
on a pro rata share of State RA units 
being provided. These funds are subject 
to year-end pooling requirements. 

(C) Equity loans. An amount of 
$25,000,000 has been set aside for the 
equity loan prepayment incentive 
features described in Exhibit E to 
subpart B to part 1965 of this Chapter. 
The funds will be made available by 
quarter as follows: 

(1) First quarter—up to 40 percent of 
the funds allocated may be used. 

(2) Second quarter—up to 70 percent 
of the funds available may be used. 

(3) Third and fourth quarters—the 
balance of the available funds may be 
used. All equity loan requests must be 
forwarded by the State Director to the 
National Office for authorization using 
FmHA Form Letter 1965-B-l, (available 
in any FmHA office) and in accordance 
with the provisions of subpart B of part 
1965 of this Chapter. Any requests that 
exceed the quarterly allocation will be 
prioritized for future funding based on 
the date of receipt of FmHA Form Letter 
1965-B-l (available in cmy FmHA 
office) in the National Office from the 
State Director. 

(4) Equity loan funds are subject to 
year-end pooling requirements. The 
amount and percentages of equity funds 
available may be changed 
administratively by FmHA based upon 
use and/or need for funds. 

7. Pooling of Funds 

a. State Office pooling. In States 
which allocate funds to Districts, States 
are not authorized to pool unobligated 
funds prior to May 1,1993. 

b. National Office pooling. Unused 
RRH funds will be placed in the 
National Office reserve and will be 
made available administratively. Year- 
end pooling of all RRH funds is 
scheduled for close of business (COB), 
August 13, 1993. 

8. Availability of the Allocation 

States are authorized to approve, 
during the first quarter of FY 93, up to 
40 percent of their RRH allocation 
indicated in this Notice and up to 70 
percent during the second quarter. The 
remaining balances are fully available in 
the third and fourth quarters. In States 
that do not have sufficient funds to 
obligate at least one project during the 
first or second quarters, the State 
Director may request authorization from 
the Director, MFHPD, to exceed the 


designated percentages. Patch-outs may 
be authorized from next quarter 
allocations. A patch-out may not exceed 
30 percent of the total loan obligation. 
The State Director may authorize Form 
AD-622S not to exceed 150 percent of 
the net annual allocation available to 
the State. 

9. Suballocation by the State Director 

Funds may be suballocated to District 
Offices, at the discretion of the State 
Director, in accordance with 
§ 1940.552(j) of subpart L of part 1940 
of this chapter. 

B. Rental Assistance (RA) 

1. Valuation of New Construction RA 

A total of $122,532,000 is available for 
RRH new construction RA and 
$5,214,000 for FLH new construction 
RA. These equate to an estimated 11,379 
units for the RRH and FLH loan 
programs. To determine the number of 
RA units available nationwide, a 
national weighted average of $11,200 
was utilized for new construction RA. 
Due to the increase in RA costs, the 
amount of RA allocations have been 
reduced approximately 12 percent this 
FY. All RA units held in the reserves are 
estimated, based on the national 
average. 

2. Estimated Units Available for 
Allocation 


Estimated total units available 11,379 


LH . 466 

RRH . 10,913 

Less NPSA . 900 

Less RRH reserve (RHTSA and 

general) . 1,094 

Less RRH base allocation. 69 

Less RRH administrative allocation 70 


Basic RRH formula amount . 8,780 


3. Base Allocation 

The base allocation is an amount 
above the computed formula sufficient 
for each State to receive 35 units of RA 
to assist at least two RRH projects with 
an average amount of RA. 

4. Administrative Allocation 

The regions of the Western Pacific 
Areas and the Virgin Islands are each 
allocated 35 units of RA to assist at least 
two RRH projects with an average 
amount of RA. 

5. NPSA 

Approximately 900 units of new 
construction RA have been set aside in 
the National Office for certain nonprofit 
applicants. See Exhibit B of subpart L of 
part 1940 of this chapter for further 
information on the NPSA. 
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Multi-Family Housing Section 521 Rental Assistance 5 Year Unit Values Fiscal Year 1993 


Alabama_ 

Arizona... 

Arl^ansas ...-. 

California___-.... 

Nevada..... 

Colorado______ 

Delaware .... 

Maryland_______ 

Florida ____ 

Georgia __ 

Hawaii ...-. 

Western Pacific Areas... 

Idaho....... 

Illinois ... 

Indiana .-____ 

Iowa. 

Kentucky __ 

Louisiana..... 

Maine..... 

Massachusetts___ 

Connecticut..... 

Rhode Island ..... 

Michigan..... 

Minnesota. 

Mississippi____ 

Missouri.... 

Montana______ 

Nebraska........ 

New Jersey..... 

New Mexico ....... 

New York ______ 

North Carolina....... 

North Dakota ...... 

Ohio... 

Oklahoma..... 

Oregon ... 

Pennsylvania...... 

Puerto Rico ......... 

South Carolina . 

South Dakota ... 

Tennessee ... 

Texas .. 

Vermont.... 

New Hampshire..... 

Virgin Islands___ 

Virginia .... 

Washington .. 

West Virginia...... 

Wisconsin.... 

Wyoming .... 

National average___ 

•Wekjkted National Average. 


State 


Famfty value 
renewal 

EideHy value 
renewal 

Labor housloQ 
renewal 

New const 
weighted RA 
value 

12;226 

11,306 

12326 

11^ 

16.745 

16,745 

16,745 

17378 

16,137 

13,662 

16,137 

14.474 

13,636 

11,309 

13,636 

10,485 

10.641 

10,930 

10341 

11,131 

12,518 

15,466 

12318 

13343 

14,489 

10,392 

14,489 

10,986 

14,828 

14328 

14,828 

14,748 

12.781 

14,736 

12,781 

14,681 

13,339 

11,498 

13339 

10,177 

10,637 

8,491 

10,637 

6333 

14,474 

16396 

14.474 

12,996 

14,474 

16,396 

14,474 

10,898 

12.895 

8362 

12,895 

10.581 

13.261 

10359 

13361 

10.168 

9,478 

8,717 

9,478 

8,941 

12,618 

5,476 

12,618 

9,334 

11,092 

6315 

11,092 

8328 

12,504 

11,039 

12,504 

11,057 

13.556 

12,971 

13356 

12,169 

17,822 

16,126 

17,822 

18,807 

24,224 

14340 

24324 

16392 

16.782 

10,260 

16,782 

13376 

11.393 

11,393 

11,393 

15305 

10,468 

10352 

10,468 

8,024 

iaii6 

6.176 

10.116 

9,799 

12.544 

14,131 

12,544 

11384 

10,403 

5,113 

10,403 

7362 

11,331 

5334 

11,331 

9,746 

9,813 

8,867 

9,813 

8,129 

23,017 

18,892 

23,017 

20,028 

14,868 

16.186 

14.868 

13387 

12,132 

13,078 

12,132 

12309 

12,987 

14.094 

12,987 

12379 

16.791 

9,011 

16,791 

8,920 

10,898 

7.095 

10,898 

9,740 

12,223 

>0396 

12323 

9364 

11,626 

8349 

11,626 

10,673 

13,875 

11,870 

13,875 

11337 

15,780 

15,780 

15.780 

15,487 

13,258 

13,035 

13,256 

11,994 

9,629 

3081 

9,629 

12,042 

12,011 

10,064 

12,011 

9,782 

13,840 

10,322 

13,840 

10329 

15,391 

13,078 

15,391 

12319 

ia524 

17,674 

10,524 

15378 

15,119 

17,048 

15,119 

16,174 

22,111 

26,525 

22,111 

22,197 

13,089 

11,711 

13,089 

10383 

12,121 

9,163 

12,121 

9,666 

13,714 

9,707 

13,714 

9,617 

10,471 

6375 

10,471 

9,004 

13,911 

11,587 

13,911 

10399 

13,506 

11377 

13,506 

*11,200 


6. Reserves 

The National Office reserve has been 
reduced to allocate more RA to States. 

a. State Office reserve. In States which 
allocate funds and RA to Districts, 

§ 1940.552(i) of subpart L of part 1940 
of tliis chapter authorizes the State 
Director to hold a reserve. Such 
reserves, if established, will be limited 
only to patch-outs and leveraging under 
the RH*rSA, NPSA, hardships or 
emergency situations. The State Director 
will maintain records on how the State 
Office reserves are utilized, including a 
justification for each disbursement. 


b. National Office reserve. A reserve 
of approximately 1,094 units is being 
held for RRH, which includes 800 units 
for the RHTSA. The 466 units of RA for 
FLH are also held in a separate reserve. 
The reserve is broken down as follows: 

(i) General RRH reserve. A total of 
approximately 294 units of RA have 
been reserved. Except for patch-outs, 
hardships or emergency situations, or 
additional imits needed to assist a State 
in utilizing its full allocation of funds, 
RA units may not be requested until 
June 1,1993. Further guidance on how 
to access reserve RA will be published 
administratively prior to June 1,1993. 


(ii) Designated reserves. (A) RHTSA. 

A total of approximately 800 units of RA 
have been reserved under a targeting set 
aside program for those counties 
designated as undeserved. Further 
guidance on accessing this reserve will 
be provided at a later date. 

(B) FLH. The 466 RA units for FLH 
new construction are being retained in 
a separate FLH reserve. Written requests 
for the FLH reserve may be made by 
State Directors in conjunction with FLH 
loan and grant requests, on a case-by¬ 
case basis, to the Director, MFHPD. 
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^ Pooling of RA 

a State Office pooling. The Stales 
Lhich allocate RA to Districts are not 
iulhorized to pool unobligated RA prior 

lo May 1,1993. , 

b. National Office pooling. Unused 
^ units will be placed in the National 
[){fic0 reserve and will be made 
available administratively. Year-end 
Cooling of RA for RRH is scheduled for 
OB, August 13,1993. 

L. Availability of the Allocation 

States are authorized to approve, 
kring the first quarter, up to 40 percent 
tf their RA aUocation indicated in this 
Notice and up to 70 percent during the 
lecond quarter. The remaining balances 
Ire fully available in the third and 
fourth quarters. In States that do not 
iave sufficient RA for at least one 
Loject during the first and second 
Larters, the State Director may request 
Authorization from the Director, 

4FHPD, to exceed the designated 
)ercentages. Patch-outs may be 


authorized from next quarter allotments. 
Patch-outs may not exceed 30 percent of 
the total RA obligation. The market 
should determine the need for the 
number of RA units assigned to a 
project, keeping in mind that at least 95 
percent of the new construction RA 
assigned to a complex must be made 
available to serve very-low income 
tenants, as established in 
§ 1944.215(0(3) of subpart E of part 1944 
of this chapter. State Directors may 
authorize Form AD-622s not to exceed 
150 percent of the units allocated to 
their State. 

9. Suballocation by the State Director 

RA units may be suballocated to 
District Offices, at the discretion to the 
State Director, in accordance with 
§ 1940.552(j) of subpart L of part 1940 
of this chapter. 

10. Approval and Obligation of RA 

Loans will only be obligated when 
sufficient RA to ensure market 
feasibility can be obligated at the same 


time. RA for lo€uis obligated in a prior 
fiscal year will not be authorized. 

C. Section 533 Housing Preservation 
Grants (HPG) 

1. Amount Available for Allocation 

Total available . $23,000,000 

Less reserve . 2,300,000 

Less base allocation . 5,100,000 

Less administrative alloca¬ 
tion . 0 

Basic formula amount.. 15,600,000 

2. Base Allocation 

The base allocation is equal to the 
anticipated size of £in average 1-year 
HPG proposal ($100,000) times the 
number of States and regions. The 
regions of the Western Pacific Areas and 
Virgin Islands did not receive base 
allocations. Fund requests in these 
regions will be considered from the 
reserve. 

3. Administrative Allocations 
Not used. 


MultpFawmly Housing Section 533 HPG Allocations (Thousands) Fiscal Year 1993 


1 state 

Basic formula 
factor ^ 

formula allo¬ 
cation 

Base anoca- 
tion 


0.0327874 

$511 

$100 

....... 

0.0043499 

68 

100 

..... . 

0.0122772 

192 

100 


0.0245290 

383 

100 


0.0354499 

553 

100 


0.0017715 

28 

100 

...]. 

0.0081046 

126 

100 


0.0023022 

36 

100 

,, .........-. 

f ” ...,. 

0.0101880 

159 

100 


0^261663 

406 

100 


0.0408019 

637 

100 


0.0037272 

60 

100 

■ W. Pac. Ter.-. 

N/A 

N/A 

N/A 

Idaho...'.. 

0.0069537 

108 

IX 


0.0257623 

402 

IX 


0.0236177 

366 

IX 

Iowa . ... 

0r)157202 

245 

IX 

Kansas. 

0.0117522 

183 

IX 


0.0394140 

615 

IX 


0.0295365 

461 

1X 


0.0101246 

158 

IX 

Massachusetts.......... 

0.0093225 

145 

IX 

■ Cor»nectlciit. ... . 

0.0060165 

78 

IX 

B Rhode Islarxl ...............-____ 

0.0011702 

18 

IX 

Michlaan. . 

0.0301872 

471 

IX 

Minnesota. . 

0.0194210 

303 

IX 


0.0311598 

486 

IX 

Bissourf!!. ... 

0.0255082 

398 

IX 

Montana... ^ . 

0.0055681 

07 

IX 

Mebraska.. . 

0.0077613 

121 

1X 


0.0071748 

112 

IX 

Mew Mexico .. ... 

0.0109067 

170 

IX 

Mew York. .... 

0.0269916 

452 

IX 

Morth Carolina........... 

0.0508284 

793 

1X 

Mwth Dakota.............. 

0.0049179 

77 

1X 


0.0362698 

566 

IX 

®Wahoma......... 

0.0185916 

290 

1X 

^egon. 

0.0126876 

198 

IX 

Mennsyivanla............ 

0.0403055 

629 

IX 

Mi*efio Rico. . 

0.0568971 

888 

1X 

Carolina... . 

0.0278229 

434 

IX 

Dakota. . 

0.0067145 

105 

IX 

■ennessee. 

0.0342906 

535 

IX 

Mexas. 

0.0589722 

920 

IX 

Mtah. 

0.0040595 

63 

IX 

Mermont. 

0.0043676 

68 

IX 


Total FY 93 al¬ 
location 
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Multi-Family Housing Section 533 HPG Allocations (Thousands) Fiscal Year 1993—Continued 


State 


New Hampshire .... 

Virgin Islands. 

Virginia. 

Washington .. 

West Virginia. 

Wisconsin. 

Wyoming. 

STATE TOTALS 
N/0 RESERVE . 

TOTAL . 


Basic formula 

Formula allo¬ 

Base alloca¬ 

TotaTFY 93^ 

factor 

cation 

tion 

location 

0.0040354 

79 

100 

170 

N/A 

N/A 

N/A 

n 

0.0315604 

492 

100 

u 

SQ9 

0.0146400 

228 

100 

328 

0.0211270 

330 

100 

430 

0.0203333 

317 

100 

417 

0.0030537 

48 

100 

148 

1.0000000 

$15,600 

$5,100 

$20,700 




' 2,300 




"iiiiooo 





4. Reserve 

Allocated funds must be used prior to 
requesting reserve funds. Further 
guidance on accessing the National 
reserve will be published at a later date. 

5. Pooling of Funds 

Funds in excess of the dollar amount 
of applications on hand will be returned 
to the National Office reserve for 
redistribution. 


6. Availability of the Allocation 

HPG is a competitive grant program. 
Opening and closing dates for 
submission of preapplications will be 
announced in the Federal Register. At 
this time, it is estimated that the 90-day 
preapplication period should begin on/ 
or about February 1,1993, subsequent to 
publication of revised HPG regulations 
permitting rental housing rehabilitation 
proposals and changing the selection 
criteria. (This date may be revised as 
well as the pooling date, depending on 
the publication of the announcement). 
Subsequent to review and ranking of 
preapplications and submission of final 
applications. States are authorized to 
obligate HPG requests in amounts not to 
exceed those reflected in this Notice. 


make an exception to any requirements 
of this Notice which are not inconsistent 
with the authorizing statute, if he/she 
finds that application of such 
requirement would adversely affect the 
interest of the Government or adversely 
affect the intent of the authorizing 
statute and/or RRH program or result in 
an undue hardship by applying the 
requirement. The Administrator, or his/ 
her designee, may exercise this 
authority upon the request of the State 
Director, Assistant Administrator for 
Housing, or Director of the MFHPD. The 
request must be supported by 
information that demonstrates the 
adverse impact or effect on the program. 
The Administrator, or his/her designee, 
also reserves the right to change pooling 
dates, establish/change minimum and 
maximum fund usage firom set-asides 
and/or the reserve, or restrict 
participation in set-asides and/or 
reserves. 


1940.568 of this subpart. State Directors 
will make certain that this subpart is 
implemented within his/her 
jurisdiction. 

B. SFH loan and grant levels 
authorized for FY 93 are as follows: 


727,000,000 

50,000,000 


HI. Exception Authority 

The Administrator, or his/her 
designee, may, in individual cases. 


IV. [Reserved] 

V. [Reserved] 

Single Family Housing (SFH) 

I. General 

A. This provides SFH allocations 
available to individual States for Fiscal 
Year 1993 (FY93). Allocation 
computations have been made in 
accordance with §§ 1940.565 through 


Section 502 Direct Rural 
Housing (RH) Loans: 

Very Low-income Sub¬ 
sidized Loans . $518,000,000 

Low-income Subsidized 

Loans . 

Nonsubsidized Loans . 

(See paragraphs I C 5 and 1 C 
6 of this Attachment.) 

Section 502 Guaraateed RH 
Loans: 

Nonsubsidized Guaran¬ 
tees . $329,500,001 

Subsidized Guarantees .... 

Section 504 Housing Repair 

Loans . 

Section 504 Housing Repair 

Grants* . 

Section 509 Compensation 
for Construction Defects* 

Section 523 Self-Help Site 

Loans . 

Section 523 Self-Help Tech¬ 
nical Assistance Grants* . 

Section 524 RH Site Loans . 

Supplemental Appropria¬ 
tions FY 1992-1993: 

Section 504 Loans . 39,500,001 

Section 504 Grants . 10,000,001 

* Unobligated/canceled funds from prior fisca 
year(s) will be added to the amount shown. 


11,330,001 


12,500,001 


500,00( 


500,001 


12,750,00( 

600,001 


Ala 


Single Family Housing Section 502 Subsidized Rural Housing Loans Allocation (Thousands) Fiscal Year 

1993 


States 

State basic 
formula factor 

State basic 
formula alloca¬ 
tion 

Administrative 

allocation 

Alabama. 

0.0280625 

30,729 

4,225 

11,539 

22,938 

41,925 

2,345 

10,056 

2,804 

13,124 

29,101 

39,601 

3,832 

N/A 

N/A 

Alaska ..... 

0.0038580 

N/A 

Arizona. 

0.0105376 

N/A 

Arkansas.: 

0.0209475 

N/A 

California... 

0.0382879 

N/A 

Nevada . 

0.0021415 

N/A 

Colorado. 

0.0091839 

N/A 

Delaware. 

0.0025606 

N/A 

MarylarKl. 

0.0119855 

N/A 

Florida . 

0.0266494 

N/A 

Georgia . 

0.0361656 

N/A 

Hawaii ... 

0.0034996 

N/A 

W. Pacific Areas.' 

N/A 

4,600 


Total FY 19J 
allocation 


30,: 
4.22n«in 


11,531 

22 , 


41.1 

2 ,: 

10.1 

2 , 

13.11 

29.11 
39, 

3,831 ^icl 


Indi 

low 

Kar 

Ker 

Lou 

Mai 

Wa< 

C 

R 


4,601 


Mini 
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Single Family Housing Section 502 Subsidized Rural Housing Loans Allocation (Thousands) Fiscal Year 

1993—Continued 


States 


Indiana ... 

Kansas.-.—.. 

Kentucky.. 

liOuteiana. - 

Waine . - 

Massachusetts .—... 

Connecticut ..- 

flhode Island.-. 

Michigan.-..... 

Minnesota.-.-.- 

Mississippi.....—... 

Missouri..-. 

Montana.-...-. 

Nebraska.-. 

New Jersey ..-...- 

New Mexico .... 

New York ..... 

North Carolina...-. 

North Dakota.... 

Ohio.-. 

Oklahoma.*. 

Oregon...-. 

Pennsylvania...-.-. 

Puerto Rico... 

South Carolina .-....—.- 

South Dakota .... 

Tennessee ...-. 

Texas. 

Utah....- 

Vermont... 

New Hampshire .......— 

Virgin Islands... 

Virginia. 

Washington. 

West Virginia.-... 

Wisconsin.. 

Wyoming . 

State totals. 

Oeneral reserve ... 

Designated reserves. 

Total. 


State basic 
formula factor 

State basic 
formula alloca¬ 
tion 

Administrative 

allocation 

Total FY 1993 
allocation 

0.0071175 

7,794 

N/A 

7,794 

0.0312531 

34,222 

N/A 

34,222 

0.0289595 

31,711 

N/A 

31,711 

0.0106702 

20.444 

N/A 

20,444 

• 0.0139742 

15,302 

N/A 

15,302 

0.0327309 

35,040 

N/A 

35340 

0.0244603 

26,784 

N/A 

26,784 

0.0105963 

11,603 

N/A 

11,603 

0.0129624 

14,194 

N/A 

14,194 

0.0077726 

8,511 ■ 

N/A 

8,511 

0.0016268 

1,781 

N/A 

1,701 

0.0366125 

40,091 

N/A 

40,091 

0.0213380 

23,365 

N/A 

23,365 

0.0243847 

26,701 

N/A 

26,701 

0.9261878 

28,676 ■ 

N/A 

28.676 

0.0060465 

6,621 

N/A 

6 621 

0.0089233 

9.771 

N/A 

9,771 

0.0103001 

11,279 

N/A 

11379 

0.0087038 

9,531 

N/A 

9,531 

0.0366806 

40,165 • 

N/A 

40,165 

0.0492275 

53.904 

N/A 

53,904 

0.0050541 

5,534 

N/A 

5,534 

0.0426761 

46.7:» 

N/A 

46,730 

0.0179142 

19,616 

N/A 

19,616 

0.0146749 

16,069 ‘ 

N/A 

16,069 

0.0508513 

55,682 

N/A 

55,682 

0.0264217 

20,932 

N/A 

20.932 

0.0249570 

27,328 

N/A 

27,320 

0.0061927 

6,781 , 

N,'A: 

6,781 

0.0309862 

33,930 

N/A ; 

33,930 

0.0550670 

60,300 

N/A 

60,300 

0.0040623 

4,448 

N/A 

4,448 

0.0050786 

5,561 

N/A 

5,561 

0.0064943 

7,111 

N/A, 

7,111 

N/A 

N/A 

5,178 ‘ 

5,170 

0.0312105 

34.176 

N/A 

34,176 

00172367 

10374 

N/A 

18374 

0.0201561 

22,071 

N/A 

22,071 

0.0249425' 

27,312 

N/A 

27.312 

0.0036156 

3,959 

N/A 

3,959 

1.0000000 

1,095,003 

9.778 

1.104,781 

35,469 

154,750 










1.295.000 







Single Family Housing Section 502 Direct Rural Housing Loans Allocation (Thousands) Fiscal Ylar 1993 










Alabama ... 

Alaska. 

Arizona . 

Arkansas .. 
CaMornia .. 

Wevada . 
Colorado ... 
Delaware .. 
Maryland 

fiorida . 

Georgia. 

Hawaii. 




W. Pacific Areas 
Waho . 


%X)iS 

Indiana . 


Iowa . 


Kansas 
Kentucky . 
Louisiana 


Mairre . 
•tessachusetts .. 
Connecticut .... 
^ Rhode Island . 

Michigan .. 

Minnesota. 


Total FY 1993 
Allocation 

Very low-in¬ 
come aHoca- 
Uon 40 percent. 

Low-Income 
allocation 60 
percent 

30,729 

12,292' 

18,437 

4.225 

1,690 

2,535 

11,539 

4,616 • 

6.923 

22,938 

9,176 

13,762 

41.925 

16,770 

25,155 

2.345 

938 

1,407 

10,056 

4,023 

6,033 

2,604 

1,122 

1,682 

13,124 

5,250 

7,874 

29,181 

11,673 

17,508 

39,601 

15,841 

23,760 

3,632 

1,533 

2,299 

4.600 

1.840 

2,760 

7.794 

3,110 

4,676 

34,222 

13,669 

20,533 

31,711 

12,685 

19,026 

20.444 

0,178 

12,266 

15,302 

6,121 

9,181 

35,640 

14,336 

21,504 

26,764 

10,714 • 

16,070 

11,603 

4,642- 

6,961 

14,194 

5,676 

8,516 

6,511 

3.40S 

5.106 

1,761 

713 

1,068 

40,091 

16,037 

24,054 

23,365 

9,346 

14.019 
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Single Family Hcxjsing Section 502 Direct Rural Housing Loans Auocation (Thousands) Fiscal Year 1993 

Continued 


Mississippi . 

Missouri . 

Montana . 

Nebraska. 

New Jersey . 

New Mexkx). 

New York. 

North Carolina. 

North Dakota. 

Ohio. 

Oklahoma. 

Oregon . 

Pennsylvania. 

Puerto Rico . 

South Carolina . 

South Dakota . 

Tennessee . 

Texas . 

Utah. 

Vermont. 

New Hampshire ... 

Virgin Islands. 

Virginia . 

Washington . 

West Virginia. 

Wisconsin. 

Wyoming . 

State Totals. 

General reserve . 

Designated reserves 

Total. 


Total FY 1993 
Allocation 

Very low-ln- 
come alloca¬ 
tion 40 percent 

Low-Income 
allocailon 60 
percent 

26,701 

10,681 

16,020 

28,676 

11,471 

17.205 

6,621 

2,648 

3,972 

9,771 

3,909 

5,662 

11,279 

4,512 

6,767 

9,531 

3,813 

5,718 

40,165 

16,066 

24.099 

53,904 

21,562 

32,342 

5,534 

2,214 

3,320 

46,730 

18,692 

28,038 

19,616 

7,847 

11,769 

16,069 

6,428 

9,641 

55,602 

22,273 

33,409 

26,932 

11,573 

17,359 

27,328 

10,932 

16.396 

6,781 

2.713 

4,068 

33,930 

13,572 

20,358 

60,300 

24.120 

36,180 

4,448 

1,780 

2.668 

5,561 

2.225 

3,336 

7,111 

2.045 

4,266 

5,178 

2.072 

3.106 

34,176 

13,671 

20,505 

18,874 

7,550 

11,324 

22,071 

8,829 

13,242 

27,312 

10,925 

16,387 

3,959 

1,584 

2,375 

1,104,781 

35,469 

154.750 

441,934 

662.847 

1,295,000 




Single Family housing Section 502 Guaranteed Loans (Nonsubsidized) Allocation (Thousands) Fiscal Year 

1993 


States 

State basic 
formula factor 

State basic 
formula aHoca* 
tion 

Base/admlnls- 
trative altoca* 
tlon 

Total FY 1993 
allocation 

Alabama. 

0.0264299 

8,104 

0 

6,104 

Alaska. 

0.0043973 

1,348 

0 

1,348 

Arizona. 

0.0109329 

3,352 

0 

3,352 

Arkansas... 

0.0207398 

6,359 

0 

6,359 

California... 

0.0446289 

13,605 

0 

13,685 

Nevada . 

0.0024469 

750 

250 

1,000 

Colorado. 

0.0102285 

3,136 

0 

3,136 

Delaware. 

0.0026144 

802 

198 

1,000 

Maryland. 

0.0122623 

3,760 

0 

3,760 

Florida.. 

0.0283472 

8,692 

0 

8,692 

Georgia . 

0.0371454 

11,390 

0 

11,390 

Hawaii ... 

0.0046773 

1,434 

0 

1,434 

W. Pacific Areas. 

N/A 

N/A 

1,000 

1,000 

Idaho... 

0.0071037 

2,178 

0 

2,178 

Illinois... 

0.0312057 

9,569 

0 

9,569 

Indiana . 

0.0263101 

8,067 

0 

8,067 


0.0173073 

5,307 

0 

5,307 


0.0129495 

3,971 

0 

3,971 

Kentucky .. 

0.0316100 

9,693 

0 

9,693 

Louisiana. 

0.0236853 

7,263 

0 

7,263 


0.0114962 

3,525 

0 

3,525 

Massachusetts. 

0.0149398 

4,581 

0 

4,581 

Connecticut. 

0.0084190 

2,582 

0 

2,582 

Rhode Island. 

0.0018832 

577 

423 

1,000 

Michigan... 

0.0356793 

10,940 

0 

^0,940 

Mir>nesota. 

0.0198629 

6,091 

0 

6,091 

Mississippi... 

0.0235997 

7,236 

0 

7,326 

Missouri. 

0.0249668 

7,656 

0 

7,656 

Montana. 

0.0058327 

1,708 

0 

1,788 

Nebraska... 

0.0077413 

2,374 

0 

2,374 

New Jersey. 

0.0112512 

3,450 

0 

3,450 

New Mexico .^.. 

0.0088454 

2,712 

0 

2,712 

New York . 

0.0394222 

12,088 

0 

12,088 

North Carolina... 

0.0490401 

15,037 

0 

15,037 

North Dakota... 

0.0046627 

1,430 

0 

1,430 

Ohio. 

0.0419458 

12,862 

0 

12,862 

Oklahoma. 

0.0165794 

5,084 

0 

5,084 
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Single Family Housing Section 502 Guaranteed Loans (Nonsubsidized) Allocation (Thousands) Fiscal Year 

1993—Continued 


State basic 
formula factor 

State basic 
formula alloca¬ 
tion 

Base/adminis¬ 
trative alloca¬ 
tion 

Total FY 1993 
allocation 

0.0162509 

4,983 

0 

4,983 

0.0510888 

15,665 

0 

15,665 

0.0259112 

7,945 

0 

7.945 

0.0250675 

7,686 

0 

7,686 

0.0062167 

1,906 

0 

1,906 

0.0293258 

8,992 

0 

8,992 

0.0518594 

15,903 

0 

15,903 

0.0040138 

1,231 

0 

1,231 

0.0058837 

1,804 

0 

1,804 

0.0073375 

2,250 

0 

2,250 

H/A 

N/A 

1,000 

1,000 

0.0304690 

9,343 

0 

9,343 

0.0185263 

5,681 

0 

5,681 

0.0191611 

5,875 

0 

5,875 

0.0239392 

7,340 

0 

7,340 

0.0037582 

1,152 

0 

1,152 

0.0000000 

306,629 

2,871 

309,500 

20,000 

0 











329,500 





States 


Oregon. 

Pennsytvania. 

Puerto Rico. 

South Carolina . 

South Dakota. 

Tennessee. 

Texas .. 

Utah. 

Vermont. 

New Hampshire . 

Virgin Island. 

Virginia. 

Washington. 

West Virginia. 

Wisconsin. 

Wyoming. 

State Totals.... 
General reserve .... 
Designated reserve 

Total. 


Single Family Housing Section 504 Rural Housing Loans Allocation (Thousands) Fiscal Year 1993 


States 


ate basic 
nula factor 

State basic 
formula alloca¬ 
tion 

Administrative 

allocation 

Total FY 1993 
allocation 

0.0320885 

292 

N/A 

292 

0.0054368 

49 

N/A 

49 

0,0128086 

116 

N/A 

118 

0.0233933 

213 

N/A 

213 

0.0382217 

348 

N/A 

348 

0.0020080 

18 

N/A 

18 

0.0082739 

75 

N/A 

75 

0.0023322 

21 

N/A 

21 

0.0110190 

100 

N/A 

100 

0.0255397 

232 

N/A 

232 

0.0398597 

362 

N/A 

362 

0.0043287 

39 

N/A 

39 

N/A 

N/A 

754 

754 

0.0065869 

60 

N/A 

60 

0.0278284 

253 

N/A 

253 

0.0247710 

225 

N/A 

225 

0.0160166 

146 

N/A 

146 

0.0121380 

110 

N/A 

110 

0.0386225 

351 

N/A 

351 

0.0287658 

262 

N/A 

262 

0.0102204 

93 

N/A 

93 

0.0099047 

90 

N/A 

90 

0.0052081 

47 

N/A 

47 

0.0012330 

11 

N/A 

11 

0.0312370 

284 

N/A 

284 

0.0199865 

182 

N/A 

182 

0.0293627 

267 

N/A 

267 

0.0253770 

231 

N/A 

231 

0.0057082 

52 

N/A 

52 

0.0076341 

69 

N/A 

69 

0.0073155 

67 

N/A 

67 

0.0108461 

99 

N/A 

99 

0.0291709 

265 

N/A 

265 

0.0510866 

465 

N/A 

465 

0.0046131 

42 

N/A 

42 

0.0380786 

346 

N/A 

346 

0.0186377 

169 

N/A 

169 

0.0133992 

122 

N/A 

122 

0.0426964 

388 

N/A 

388 

0.0391381 

356 

N/A 

356 

0.0275555 

251 

N/A 

251 

0.0060846 

55 

N/A 

55 

0.0337289 

307 

N/A 

307 

0.0610594 

557 

N/A 

557 

0,0039662 

36 

N/A 

36 

0.0042757 

39 

N/A 

39 

0.0053276 

48 

N/A 

48 

N/A 

N/A 

25 

25 

0.0341693 

311 

N/A 

311 


Alabama.. 

Alaska. 

Arizona.. 

Arkansas.. 

California.. 

Nevada.. 

Colorado. 

Delaware.. 

Maryland.. 

Florida.. 

Georgia. 

Hawaii.. 

W. Pacific Areas 

Idaho.. 

Illinois. 

Indiana ... 

Iowa. 

Kansas . 

Kentucky .. 

Louisiana.. 

Maine . 

Massachusetts. 

Connecticut. 

Rhode Island. 

Michigan. 

Minnesota. 

Mississippi. 

Missouri... 

Montana. 

Nebraska ...'.. 

New Jersey. 

New Mexico . 

New York. 

North Carolina. 

North Dakota .. 

Ohio. 

Oklahoma. 

Oregon.•,. 

Pennsylvania. 

■ Puerto Rico. 

South Carolina. 

; South Dakota. 

, Tennessee .. 

Texas . 

. Utah. 

* Vermont. 

j New Hampshire . 

, Virgin Islands. 

Virginia. 
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Single Family Housing Section 504 Rural Housing Loans Allocation (Thousands) Fiscal Year 1993—Continued 


States 


State basic 
forrmila factor 


State basic 
formula alKx^- 
tkxi 


Administrativo 

allocation 


Total FY 1993 
aHocation 


Washington ... 

West Virginia.. 

Wisconsin.... 

Wyoming. 

State totals. — 

General reserve. — 

DesignatecI reserve.. 

Total... - 


0.0157597 

0.0218476 

0.0218587 

0.0034736 


143 


32 


1.0000000 


9,094 


779 


11.330 


Single Family Housing Section 504 Rural Housing Grants AaocATioN (Thousands) Fiscal Year 1993 


State basic 
formula factor 

State basic 
formula alloca' 
tion 

Administrative 

aHocation 

0.0297816 

318 

N/A 

0.0038921 

42 

N/A 

0.0115529 

123 

N/A 

0.0232959 

249 

N/A 

0.0377267 

403 

N/A 

0.0018926 

20 

N/A 

0.0080619 

86 

N/A 

0.0023480 

25 

N/A 

0.0107800 

115 

N/A 

0.0291888 

312 

N/A 

0.0366853 

392 

N/A 

0.0036226 

39 

N/A 

N/A 

N/A 

300 

0.0064993 

69 

N/A 

0.0312183 

334 

N/A 

0.0260900 

279 

N/A 

0.0192762 

206 

N/A 

0.0147368 

157 

N/A 

0.0345704 

369 

N/A 

0.0259028 

277 

N/A 

0.0104030 

111 

N/A 

0.0119195 

127 

N/A 

0.0063162 

67 

N/A 

0.0014107 

15 

N/A 

0.0327229 

350 

N/A 

0.0220310 

235 

N/A 

0.0265367 

284 

N/A 

0.0276682 

296 

N/A 

0.0057317 

61 

N/A 

0.0093409 

100 

N/A 

0.0091097 

97 

N/A 

0.0090645 

97 

N/A 

0.0330185 

353 

N/A 

0.0479670 

513 

N/A 

0.0051797 

55 

N/A 

0.0390236 

417 

N/A 

0.0195661 

209 

N/A 

0.0141739 

151 

N/A 

0.0481306 

514 

N/A 

0.0315208 

337 

N/A 

0.0246543 

263 

N/A 

0.0065659 

70 

N/A 

0.0319241 

341 

N/A 

0.0597188 

641 

N/A 

0.0037456 

40 

N/A 

0.0046306 

49 

N/A 

0.0057672 

62 

N/A 

N/A 

N/A 

14 

0.0311590 

333 

N/A 

0.0158753 

170 

N/A 

0.0203827 

218 

N/A 

0.0243713 

260 

N/A 

0.0032478 

35 

N/A 

1.0000000 

10,686 

314 











States 


Total FY 1993 
aMocatlon 


Alabama.-. 

Alaska ... 

Arizor>a...-. 

Arkansas... 

CaWomia. 

Nevada. 

Colorado. 

Delaware.....— 

Maryland. 

Florida.— 

Georgia... 

Hawaii . 

W. Pacific Areas- 

Idaho.— 

IHionis.— 

Indiana ... 

Iowa. 

Kansas . 

Kentucky . 

Louisiana.. 

Maine ...— 

Massachusetts.— 

Corviecticut. 

Rhode Island. 

Michigan. 

Minnesota. 

Mississippi... 

Missouri. 

Montana.— 

Nebraska.-.— 

New Jersey... 

New Mexico ...— 

New York ... 

North Carolina... 

North Dakota.. 

Ohio.— 

Oklahoma.— 

Oregon . 

Pennsylvania. 

Puerto Rico.-. 

South Carolina.— 

South Dakota ... 

Tennessee . 

Texas .—. 

Utah.. 

Vermont... 

New Hampshire.. 

Virgin Islands. 

Virginia .... 

Washir)gton.. — 

West Virginia...•», 

Wisconsin.... 

Wyoming .... 

State Totals.... 

General reserve. 

Designated reserve. 

Total .— 


11.0001 

8751 


12,5001 
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c. SFH loan and grant types not 
allocated to States are available on a 
first-come-first-served basis as follows: 

1. Section 523 Self-Help Technical 
Assistance Grants 

Before obligating funds, State 
Directors must request in writing and 
transmit by facsimile to the Special 
Programs Branch, Single Family 
Housing Processing Division (SFHPD), 
the following: name and grantee, 
amount of obligation, and whether 
funds are for a “predevelopment 
agreement.'' 

2. Section 523 Self-Help Site Loans 

Before obligating loan funds for any 
project, the Slate Director must request 
funding authority from the National 
Office. 

2. Section 524 RH Site Loans 

Prior to loan approval, the State 
Director must request funding authority 
from the National Office, SFHPD. Five 
(5) percent of the FY 93 appropriation, 
amounting to $30,000, has been set 
aside under Rural Housing Targeting 
Set-Aside (RHTSA). 

4. Section 509 Compensation for 
Construction Defects 

Prior to approval, the State Director 
must request and receive written 
funding authority from the National 
Office, SFHPD. 

Section 502 Nonsubsidized Funds (Loan 
Making) 

a. An initial amount of $25 million 
has been set aside from the National 
Office section 502 reserve for 
nonsubsidized loans for loan making 
other than servicing actions. These 
funds can be increased or decreased at 
the discretion of the National Office, 
based on need and the projected 
availability of unobligated funds. Each 
State will be given an initial distribution 
of $400,000 and additional funds can be 
requested by contacting the National 
Office. State Directors must make this 
request in writing and transmit it by 
facsimile to the Home Ownership 
Branch, SFHPD. 

b. These funds are only for very low- 
and low-income applicants who are 
otherwise eligible for assistance, but 
based on the amount of the loan 
requested, the interest credit assistance 
formula results in no interest credit. 
These funds are to be used for loans on 
new or existing construction not 
currently financed or owned by Farmers 
Home Administration (FmHA). 

c. [Reserved 1 


6. Section 502 Nonsubsidized Funds 
(Loan Servicing) 

a. An initial amount of $25 million 
has been set aside from the National 
Office section 502 reserve for 
nonsubsidized loans for servicing 
actions. These funds can be increased or 
decreased at the discretion of the 
National Office, based on need and the 
projected availability of unobligated 
funds. Requests for additional 
increments of $50,000 or less will be 
considered at any given time. Each State 
will be given an initial distribution of 
$400,000 and the State Director must 
request in writing and transmit by 
facsimile to the Home Ownership 
Branch, SFHPD. 

b. These funds will be used only for 
subsequent loans on properties 
currently financed with FmHA loan 
funds. Loans to above moderate-income 
families or persons are not authorized. 
Loans to very low-, low-, and moderate- 
income applicants/borrowers who do 
not qualify for interest credit assistance 
are authorized only for the following 
purposes: 

(i) Subsequent loans for repair and 
rehabilitation. 

(ii) The subsequent loan part only 
(i.e., repair or rehabilitation or the 
payment of equity) in connection with 
transfers by assumption or credit sales. 

c. [Reservedl 

D. Deferred Mortgage Payment 
Demonstration 

1. The Deferred Mortgage Payment 
Demonstration (DMPD) program has the 
authority to use up to $35 million of 
section 502 funds or Credit Sales in FY 
93. Each State will be given an initial 
authority to use $500,000 for loan 
purposes under the DMPD program. 
Additional authority for the DMPD 
program may be requested based on 
need and subject to availability by 
contacting the National Office, SFHPD. 

2. [Reservedl 

3. [Reserved] 

4. [Reservedl 

E. Fiscal Year 1992-1993 Supplemental 
Appropriations 

1. A supplemental appropriation of 
section 504 loan and grant funds is 
available to assist homeowners that 
suffer uncompensated losses due to a 
natural disaster. To be eligible, the 
homeowner must otherwise qualify for 
the program, and have an 
uncompensated loss due to a 
Presidential declared disaster. 


2. [Reserved] 

II. State Allocations 

All allocations have been developed 
with the methodology and formulas 
stated in this subpart. The funds 
distributed to each State for a particular 
quarter may exceed the funds available 
nationally for all States. Therefore, if 
funds become exhausted at the National 
level, some States will not have access 
to their full distribution for the 
remainder of the quarter 

A. Section 502 Nonsubsidized 
Guaranteed RH Loans 

See § 1940.563 of this subpart. 

1. Amount Available for Allocation 


Total available . $329,500,000 

Less national office re¬ 
serve . 20,000,000 

Less base allocation . 871,000 

Less administrative alloca¬ 
tion . 2,00,000 


Basic formula amount 308,629,000 


2. Basic Formula Criteria, Data Source, 
and Weight 

See § 1940.563(b) of this subpart. Data 
derived from the 1980 U.S. Census was 
provided to each State by National 
Office unnumbered memorandum dated 
November 2, 1983, (available in any 
FmHA State Office). This data is 
supplemented by the list by county of 
rural population (places under 2,500 
population) provided in unnumbered 
memorandum dated August 6,1985, 
(available in any FmHA State Office). 

3. Transition Formula 

Not applicable for use this fiscal year 
by the National Office or by State 
Offices. 

4. Base Allocation 

The base allocation is an amount, if 
any, above the computed formula 
allocation necessary for each State to 
receive a total allocation sufficient to 
run a viable program (at least 
$ 1 , 000 , 000 ). 

5. Administrative Allocation 

The regions of the Virgin Islands and 
the Western Pacific Areas receive an 
administrative allocation. 

6. Reserve 

Requests for National Office reserve 
funds will be considered on a first- 
come-first-served basis and should be 
submitted via facsimile (202-720-2232) 
by the State Director to the National 
Office, SFHPD. 

7. Pooling of Funds 

Mid-year pooling is anticipated for 
April 1,1993. Funds will be pooled and 
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redistributed at that time. Year-end 
pooling is tentatively scheduled for 
close of business August 13,1993. 

8. Availability of the Allocation 

One hundred percent of each State’s 
allocation will be available, subject to 
quarterly limitations at the National 
level and year-end pooling. 

9. Suballocation by the State Director 

The State Director will retain these 
funds at the State Office level. Funds 
will not be suballocated to District or 
County Offices. Each State Director may 
set aside up iu 50 percent of the State’s 
allocation for specific lender requests. 
Funds which are set aside will be made 
available to lenders as follows: 

a. The lender must make a request to 
the State Director for a block of funds. 

b. The lender must demonstrate the 
ability to correctly process the requested 
volume of loan funds before July 1, 

1993. 

c. If the lender is not showing 
satisfactory progress in use of its set 
aside funds, the State Director may 
recapture these funds prior to July 1, 
1993, by giving the lender 30-days 
advance notice. 

d. Funds will be set aside on a first- 
come-first-served basis. No lender may 
receive more than 50 percent of the total 
funds set aside in the State. 

B. Section 502 Direct Rural Housing 
Loans 

See § 1940.565 of this subpart. 

1. Amount Available for Allocation 


Total Available . $1,295,000,000 

Less General Reserve . 34,469,000 

Less Designated Reserves . 154,750,000 

Less Administrative Allo¬ 
cation . 9,778,000 


Basic Formula Amount . $1,095,003,000 


2. Basic Formula Criteria, Data Source, 
and Weight 

See § 1940.565(b) of this subpart. Data 
derived from the 1980 U.S. Census was 
provided to each State by National 
office unnumbered memorandum dated 
November 2,1983, (available in any 
FmHA State Office). 'This data, 
supplemented by the list by county of 
rural population (places under 2,500 
population) provided in unnumbered 
memorandum dated August 6,1985, 
(available in any FmHA State Office), 
must be used to suballocate funds to 
District offices. 

3. Transition Formula 

Not applicable for use this fiscal year 
by the National Office or by State 
Offices. 


4. Base Allocation 

Not applicable for use this fiscal year 
by the National Office or by State 
Offices. 

5. Administrative Allocation 

The regions of the Virgin Islands and 
the Western Pacific Areas receive an 
administrative allocation. 

6. Reserve 

a. State Office reserve. State Directors 
will maintain sufficient funds in the 
State Office reserve only to fund loan 
types described in § 1944.26(b)(2)(i) and 
(ii) of subpart A of part 1944 of this 
chapter. The State Director will 
maintain records on how State Office 
reserves were utilized, including a 
justification for each hardship case 
disbursement. Each State Director must 
establish management controls to make 
certain that loans are processed only to 
the point of approval unless allocated 
funds are available or prior approval has 
been received for sufficient National 
Office reserve funds to obligate the 
loans. 

b. National Office reserve, (i) General 
reserve. Use of these reserve funds will 
be limited to providing funds to States 
to handle unforeseen circumstances 
which cannot be funded with the State's 
available allocation. Reserve requests 
should be submitted via facsimile (202- 
720-2232) by State Directors to the 
National Office, SFHPD, on a case-by¬ 
case basis. Requests for loan funds must 
have complete documentation which 
include the applicant’s name, case 
number, amount of request, and 
justification. Subject to the availability 
of funds at the National level, an 
advance from the formula allocation for 
the next quarter may also be requested. 
Based upon need and projected 
availability of unobligated funds, the 
Administrator reserves the right to 
permit expanded access to funds from 
the National Office without notice in the 
Federal Register. 

(ii) Designated reserves. (A) Section 
502 nonsubsidized funds (loan making). 
See Paragraph I C 5 of this Notice. 

(B) Section 502 nonsubsidized funds 
(loan servicing). See Paragraph I C 6 of 
this Notice. 

(C) RHTSA. Of the FY 93 section 502 
appropriation, $64,750,000, (5 percent) 
has b^n set aside for RHTSA. 

(D) Demonstration housing program. 
Section 502 RH funds in the amount of 
$10 million has been set aside for the 
demonstration housing program and 
will be designated on a project-by- 
project basis. Designated funds will be 
allotted 60 percent for low-income and 
40 percent for very low-income. All 


funds are subject to the pooling 
requirements of this subpart. 

(E) Matching funds for states with 
approved mutual self-help housing 
grants. The amount of $30,000,000 of 
FY 93 section 502 appropriation has 
been set aside for matching funds on the 
basis of two dollars of National Office 
reserve funds for each dollar of State 
allocated Section 502 RH funds used to 
assist participating self-help families. 
Funds are to be requested for the 
participating families at the time of loan 
approval. Requests for these funds 
should be submitted in writing by State 
Directors to the National Office, SFHPD 
and include the name and case number 
of the applicants, total loan amount(s), 
amount of State contribution, amount 
requested from the National Office 
reserve, and applicant income category 
(very low- or low-income). Not less than 
40 percent of these funds (States or 
reserved) must be very low-income 502 
Rental Assistance (RA) Funds. 

7. Pooling of Funds 

(a) State Office pooling. If pooling is 
conducted within a State, it must not 
take place more than 15 calendar days 
prior to the end of the first, second, and/ 
or third quarter. If fourth quarter 
pooling is conducted within a State, it 
must not take place more than 15 
calendar days prior to the National 
Office year-end pooling date. These 
pooled funds may be r^istributed by 
the State Director provided the State 
Director has determined that the pooled 
funds could not be used in the District/ 
County Office receiving the funds 
allocated in accordance with this 
subpart. This determination will; 

(i) Be in writing, 

(ii) Be filed in the State Office, and 

(iii) Include a statement that all 
appropriate efforts were made to use the 
funds as allocated. 

(b) National Office pooling. No mid¬ 
year pooling is anticipated. Year-end 
pooling is tentatively scheduled for 
close of business August 13,1993. 
Pooled funds will be placed in the 
National Office reserve and will be 
made available administratively. 

8. Availability of the Allocation 

Tne Housing Act of 1949, as 
amended, provides that not less than 40 
percent of the funds be made available 
for very low-income section 502 loan 
applicants. Funds will be distributed by 
quarters as follows: 30 percent through 
the first quarter, 65 percent through the 
second quarter, 95 percent through the 
third quarter, and 100 percent in the 
fourth quarter until the National Office 
year-end pooling date. 
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). Suballocation by the State Director 
The State Director must suballocate to 
lach District Office usine the 
methodology and formulas required by 
his subpart. The District Director will 
nake funds available on a first-come- 
irst-served basis to all County Offices in 
he District. Funds will not be 
luballocated to County Offices without 
he prior written approval of the 
administrator. No County Office will 
lave its access to funds restricted 
vithout the prior written approval of 
he Administrator. 

C. Section 504 Housing Repair Loans 
See § 1940.566 of this subpart. 

1. Amount Available for Allocations 


Fotal Available . $11,330,000 

,ess General Reserve . 890,000 

.ess Designated RHTSA Re¬ 
serve . 567,000 

.ess Administrative Alloca¬ 
tion . 779,000 


Jasic Formula Amount . $9,094,000 


2. Basic Formula Criteria, Data Source, 
ind Weight 

Data derived from the 1980 U.S. 

^nsus was provided to each State by 
National Office unnumbered 
Tiamorandum date November 2, 1983, 
available in any FmHA State Office). 
This data must be used if funds are 
tuballocated to District Offices. 

I. Transition Formula 

Not applicable for use this fiscal year 
)y the National Office or by State 
)frices. 

4. Base Allocation 

Not applicable for use this fiscal year 
)y the National Office or by State 
)frices. 

) Administrative Allocation 

The regions of the Virgin Islands and 
he Western Pacific Areas receive an 
dministrative allocation. 

). Reserve. 

Requests for National Office reserve 
unds will be considered on a first- 
:ome-first served basis and should be 
ubmitted by the State Director to the 
Jational Office, SFHPD, 

^ Pooling of Funds 

No mid-year pooling is anticipated, 
fear-end pooling is tentatively 
scheduled for close of business August 
13,1993. The Administrator may also 
)ool part of a State’s allocation at 
inytime with concurrence of the 
inected State Director. Pooled funds 
vill be placed in the National Office 
«serve and will be made available 
idministratively. 


8. Availability of the Allocation 

Funds will be distributed by quarters 
as follows: 30 percent through the first 
quarter, 60 percent through the second 
quarter, 90 percent through the third 
quarter, and 100 percent in the fourth 
quarter until the National Office year- 
end pooling date. States should limit 
requests for funds from the National 
Office reserve to no more than an 
amount equal to the next quarter’s 
distribution. 

D. Section 504 Housing Repair Grants 

See § 1940.567 of this subpart. 

1. Amount Available for Allocations 


Total Available . $12,500,000 

Less General Reserve . 875,000 

Less Designated RHTSA Re¬ 
serve . 625,000 

Less Administrative Alloca¬ 
tion . 314,000 


Basic Formula Amount. $10,686,000 


2. Basic Formula Criteria. Data Source, 
and Weight 

Data derived from the 1980 U.S. 
Census was provided to each State by 
National Office unnumbered 
memorandum dated November 2, 1983, 
(available in any FmHA State Office). 
This data must be used if funds are 
suballocated to District Offices. 

3. Transition Formula 

Not applicable for use this fiscal year 
by the National Office or by State 
Offices. 

4. Base Allocation 

Not applicable for use this fiscal year 
by the National Office or by State 
Offices. 

5. Administrative Allocation 

The regions of the Virgin Islands and 
the Western Pacific Areas receive an 
administrative allocation. 

6. Reserve 

a. The National Office reserve is to 
assist State Directors with hardship 
situations (community water supply 
assessment, natural disaster, etc.) or 
individual cases. If State Directors have 
a situation or an individual case 
believed to be a hardship, they may 
submit it to the National Office via 
facsimile (202-720-2232) by the State 
Director to SFHPD, Special Programs 
Branch for consideration. Submittals 
must be limited to current quarter needs 
and include a description of the 
hardship, amount of funds needed, and 
the impact if delayed until next quarter. 
If the hardship is an individual case, the 
name and case number must also be 
included. The State Director is 


responsible for control of allocated 
hardship funds. 

b. A hardship is defined as a situation 
or an individual case with a significant 
priority in funding, ahead of other 
requests, due to the health, safety, and/ 
or physical needs of the applicant or 
community. The priority may be related 
to sanitation hazards, or impending 
climatic hazards which are above 
average and should receive priority for 
funds before others. 

7. Pooling of Funds 

No mid-year pooling is anticipated. 
Year-end pooling is tentatively 
scheduled for close of business August 
13,1993. The Administrator may also 
pool part of a State’s allocation at 
anytime with the concurrence of the 
affected State Director. Pooled funds 
will be placed in the National Office 
reserve and will made available 
administratively. 

8. Availability of the Allocation 

Funds will be distributed by quarters 
as follows: 30 percent through the first 
quarter, 60 percent through the second 
quarter, 90 percent through the third 
quarter, and 100 percent in the fourth 
quarter until the National Office year- 
end pooling date. States should limit 
requests for funds the National Office 
reserve to no more than an amount 
equal to one-half of the next quarter’s 
distribution. 

IIL Exception Authority 

The Administrator, or his/her 
designee, may. in individual cases, 
make an exception to any requirements 
of this Notice which are not inconsistent 
with the authorizing statute, if he/she 
finds that application of such 
requirement would adversely affect the 
interest of the Government or adversely 
affect the intent of the authorizing 
statute and/or SFH program or result in 
an undue hardship by applying the 
requirement. The Administrator, or his/ 
her designee, may exercise this 
authority upon the request of the State 
Director, Assistant Administrator for 
Housing, or Director of the Single 
Family Housing Processing Division. 
The request must be supported by 
information that demonstrates the 
adverse impact or effect on the program. 
The Administrator, or his/her designee, 
also reserves the right to change pooling 
dates, establish/change minimum and 
maximum fund usage from set asides 
and/or the reserve, or restrict 
participation in set asides and/or 
reserves. 
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Dated: November 19,1992. 

La Verne Ausman, 

Administrator, Fanners Home 
Administration. 

IFR Doc. 92-29655 Filed 12-7-92; 8:45 am) 
BILUNG CODE 3410-07-41 


Forest Service 

Wild and Scenic Snake River 
Recreation Management Plan 
Amendment, Wallowa-Whitman 
National Forest, Wallowa County in 
Oregon and Adams, Idaho, and Nez 
Perce Counties in Idaho 

AGENCY: Forest Service, USDA. 

ACTION: Notice of intent to prepare an 
environmental impact statement. 

SUMMARY: Notice is hereby given that the 
USDA Forest Service will prepare an 
environmental impact statement (EIS) to 
amend the Wild and Scenic Snake River 
Recreation Management Plan. The EIS^ 
will tier to the Wallowa-Whitman Land 
and Resource Management Plan (Forest 
Plan) & Final EIS for the Wallowa- 
Whitman National Forest and the 
Comprehensive Management Plan 
(CMP) & Final EIS for the Hells Canyon 
National Recreation Area (NRA). The 
CMP is incorporated into the Forest 
Plan. 

The need for action is based on Forest 
Service visitor use reports that show a 
147 percent increase in visitor use 
during the regulated summer season 
from 1979 to 1991. A “Visitor Profile 
and Recreational Use Study,“ developed 
by the University of Idaho's College of 
Forestry, Wildlife, and Range Sciences 
in 1989, highlighted a concern that the 
increase in recreational use within the 
river corridor was negatively impacting 
visitors recreational experiences. The 
Forest Service is concerned with 
protecting the recreational resources 
and reducing visitor conflicts within the 
river corridor. 

The purpose of the action is to amend 
existing programmatic direction within 
the Forest Plan and CMP to align 
management guidelines and recreational 
use levels within the intent of the Act 
establishing the Hells Canyon NRA 
(Pub. L. 94-199) and the Act 
establishing the Wild and Scenic Rivers 
System (Pub. L. 90-542). 

The Wallowa-Whitman National 
Forest invites written comments and 
suggestions on the scope of the analysis 
in addition to comments already 
received as a result of local public 
participation! activities (meetings, 
newsletters) in the past. 

The agency also gives notice of the 
full environmental analysis and 


decision-making process that will occur 
on the proposal so that interested and 
affected people are aware of how they 
may participate and contribute to the 
final decision. 

DATES: Comments concerning the scope 
and implementation of this proposal 
must be received by January 8,1993. 
ADDRESSES: Submit written comments 
and suggestions concerning this 
proposal to Kurt Wiedenmann, Planning 
Team Leader, Wallowa-Whitman 
National Forest, P.O. Box 907, Baker 
City, Oregon 97814. 

FOR FURTHER INFORMATION CONTACT: 
Direct questions about the proposed 
action and EIS to Kurt Wiedenmann, 
telephone (503) 523-6391 or Woody 
Fine, telephone (509) 758-0616. 
SUPPLEMENTARY INFORMATION: The Forest 
Service proposed action is derived from 
the “Recommended Limits of 
Acceptable Change Recreation 
Management Plan for the Snake River" 
developed by the Hells Canyon Limits 
of Acceptable Change Planning Task 
Force (Task Force). The Task Force was 
formed in 1990, representing a broad 
variety of users of the Snake River in the 
Hells Canyon NRA with the objective of 
developing recommendations for future 
river recreation management. These 
recommendations were developed 
through a process known as Limits of 
Acceptable Change (LAC). L.\C is a 
method of developing management 
guidelines to establish desired future 
conditions both for the river 
environment and for the social 
interaction of users. 

The Forest Service proposal is to 
amend the Snake River Recreation 
Management Plan to implement 
recreational use allocations for the Wild. 
Scenic, and Study river corridors. The 
proposed recreational use allocations 
are recommendations from the 
“Recommended Limits of Acceptable 
Change Recreation Management Plan for 
the Snake River" developed by the Task 
Force. Specific components of the 
proposed action are as follows: 

—Open the Sluice Creek and Cache 
Creek airstrips (Wild and Scenic river 
corridors, respectively) for private 
aircraft use. 

—^Prohibit private and commercial float 
plane landings on the river itself, 
within the Wild and Scenic river 
corridors, during the high-use season. 
—Limit recreational aircraft landings to 



—^Require self-issue permits at 
designated public landing strips 
within all river sections. 

—^Allocate commercial powerboats to 
1,368 boat days within the Wild river 


corridor during the high-use season 
with a maximum ceiling of 19 special 
use permits. Motorized return trips for 
float boaters will be included within 
the cap of commercial powerboat boat 
days. 

—^Limit commercial powerboats to a 
single deck with a maximum length of 
44 feet and a maximum capacity of 49 
passengers. 

—^Initiate a permit system within the 
Wild river corridor for private 
powerboats, allocating a maximum 
635 permits for the high-use season, 
with two provisions: (1) Allows a 
maximum 16 launches on weekends 
(Friday and Saturday), of which 8 of 
the 16 launches are allowed above 
Rush Creek, with only 4 of those 8 
launches allowed above Granite 
Creek; and (2) allows a maximum 8 
launches on weekdays (Sunday 
through Thursday), of which 4 of the 
8 launches are allowed above Rush 
Creek, with only 2 of those 4 launches 
allowed above Granite Creek. 

—^Establish a ceiling of allowable 
special use permit levels for 
commercial float outfitter and guides 
to 16. This would include: (1) , 

Administering 2 one-day commercial | 
special use permits, operating 7 days | 
a week within the Wild section of the i 
river; and (2) a maximum 5 launches , 
a day (commercial and private), plus 
1 one-day outfitter up to a maximum 
590 launches during the high-use 
season. | 

—Initiate a permanent closure on jet | 
skis as a non-valid use within the i 
Scenic river corridor downstream j 
from Pittsburg Landing launch ramp | 
and in the Study Corridor 
downstream to Snake River mile 
177.0. 

—^Establish the high-use season from the! 
Friday before Memorial Day through 
September 10. 

—^Establish a year-round party size limit 
of 30 persons for overnight camping 
for all river sections. 

—^Limit overnight camping to 2 nights 
per site in the Wild section and 4 
nights per site in the Scenic and 
Study sections during the high-use ] 
season. j 

—Limit overnight camping to 6 ni^ts j 
per site at all campsites during the 
low-use season. 

—^Require mandatory education for river 
users at portals to increase boaters I 
awareness of river etiquette and | 
understanding of memagement j 
practices. | 

—^Initiate and maintain a policy for I 
human solid waste carryout with j 
appropriate disposal facilities, that j 
meet State health regulations, at J 
portals or river sites outside the river j 
for all river sections. | 
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This EIS will tier to the Final EIS and 
Forest Plan, and the Final EIS and CMP 
for the NRA. The CMP is incorporated 
into the Forest Plan. The CMP provides 
the management direction for the Wild, 
Scenic, and Study river corridor. The 
Forest Plan provides goals and 
objectives, Forest-wide standards and 
guidelines, managepient area standards 
and guidelines, and management area 
prescriptions for the various lands on 
the Forest. Both the Forest Plan and 
CMP provide direction for management 
practices that will be utilized during the 
implementation of the Forest Plan and 
CMP. 

The Wild, Scenic, and Study river 
corridor consists of an estimated 14.355 
I acres with approximately 31 miles of 
I designated Wild river, 32 miles of 
' designated Scenic river, and 4 miles of 
i Study river. The river corridor is 
I allocated to Management Area 8 (Hells 
j Canyon NRA Snake River Corridor) 
within the Forest Plan. 

The analysis will consider a range of 
I alternatives, including no-action. 

I Public participation will be especially 
important at several points during the - 
analysis, beginning with the scoping 
process (40 CFR 1501.7). The Forest 
Service will be seeking information, 
comments, and assistance from Federal, 
State, local agencies and other 
individuals, organizations, or 
governments who may be interested in 
or affected by the proposed project. This 
input will be used in preparation of the 
draft EIS. The scoping process includes; 

1. Identifying potential issues. 

2. Identifying major issues to be 
analyzed in depth. 

3. Identifying issues which have been 
covered by a relevant previous 
environmental analysis. 

j 4. Exploring additional alternatives 
[based on themes which will be derived 
[from issues recognized during .scoping 
bclivities. 

5. Identifying potential environmental 
affects of this project and alternatives 
(i.e., direct, indirect, and cumulative 
pffects and connected actions). 

I 6. E^termining potential cooperating 
Agencies and task assignments. 

I 7. Notifying interested publics of 
Opportunities to participate through 
meetings, personal contacts, or written 
fcomment. Keeping the public informed 
Ihrough the media and/or written 
pnaterial (i.e., newsletters, 
fcorrespondence, etc.). 

I The draft EIS will be filed with the 
pwironmental Protection Agency (EPA) 
N is expected to be available for 
public review by April 1993. The 
pmment period on the draft EIS will be 
po days from the date the EPA publishes 
ne notice of availability in the Federal 


Register. The final EIS is expected to be 
available for public review by October 
1993. 

The Forest Service believes, at this 
early stage, it is important to give 
reviewers notice of several court rulings 
related to public participation in the 
environmental review process. 

First, reviewers of draft 
environmental impact statements must 
structure their participation in the 
environmental review of the proposal so 
that it is meaningful and alerts an 
agency to the reviewers position and 
contentions. Vermont Yankee Nuclear 
Power Corp. v. NBDC, 435 U.S. 519, 553 
(1978). Also, environmental objections 
that could have been raised at the draft 
stage may be waived or dismissed by the 
court if not raised until after completion 
of the final EIS. City of Angoon v. Model, 
803 F.2d. 1016.1022 (9th Cir. 1986) and 
Wisconsin Heritages, Inc. v. Harris, 490 
F. Supp. 1334. 1338 (E.D. Wis. 1980). 
Because of these court rulings, it is very 
important that those interested in this 
proposed action participate by the close 
of the 90-day comment period so that 
substantive comments and objections 
are made available to the Forest Service 
at a time when it can meaningfully be 
considered and responded to in the final 
EIS. 

To be most helpful, comments on the 
draft EIS should be as specific as 
possible and may address the adequacy 
of the statement or the merit of the 
alternatives discussed. Reviewers may 
wish to refer to the Council on 
Environmental Quality Regulations for 
implementing the procedural provisions 
of the National Environmental Policy 
Act at 40 CFR 1503.3 in addressing 
these points. 

The final EIS is scheduled to be 
completed by October, 1993. In the final 
EIS, the Forest Service is required to 
respond to comments and responses 
received during tlie comment period 
that pertain to the environmental 
consequences discussed in the draft EIS 
and applicable laws, regulations, and 
policies considered in making the 
decision regarding the proposal. Bob 
Richmond, Forest Supervisor, is the 
Responsible Official. As the Responsible 
Official he will decide whether to 
implement the proposal or a different 
alternative. The Responsible,Official 
will document the decision and reasons 
for the decision in the Record of 
Decision. That decision will be subject 
to Forest Service Appeal Regulations (36 
CFR part 217). 


Dated: November 23, 1992. 

R.M. Richmond, 

Forest Supervisor. 

IFR Doc. 92-29692 Filed 12-7-92; 8:45 ami 
BtLUNQ CX)OC 34ia>11-M 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

Marine Mammals 

AGENCY: National Marine Fisheries 
Service (NMFS), NOAA. Commerce. 
ACTION: Application for Permit; 
Colorado Springs Fine Arts Center 
(P527). 

SUMMARY: Notice is hereby given that an 
Applicant has applied in due form for 
a Public Display Permit to obtain the 
custody, on a temporary basis, of 
artifacts made from marine mammals 
parts taken in Canada in accordance 
with Canadian law and currently in the 
possession of the McMichael Canadian 
Art Collection, Kleinburg, Ontario, 
Canada, as authorized by the Marine 
Mammal Protection Act of 1972 (16 
U.S.C. 1361-1407), and the Regulations 
Governing the Taking and Importing of 
Marine Mammals (50 CFR Part 216). 

1. Applicant: Colorado Springs Fine 
Arts Center, 30 West Dale Street, 
Colorado Springs, Colorado 80903. 

2. Type of Permit Requested: Public 
Display. 

3. Number of Names of Artifacts and 
Marine-Mammal Varieties Used in their 
Production: Two Inuit masks made from 
ringed seal, shot in 1990 in the vicinity 
of Cape Dorset; (1) Two pairs of boots 
made from ringed and bearded seal shot 
in 1980 in the vicinity of Cape Dorset, 

(2) a water bag and dipper made from 
bearded seal shot in 1988 in the vicinity 
of Cape Dorset; (3) an owl applique 
made from ringed seal shot in 1988 in 
the vicinity of Cape Dorset; (4) a hip 
bone made from ringed seal shot in 1989 
in the vicinity of Cape Dorset; (5) bean 
bags made from ringed seal shot in 1985 
in the vicinity of Iqualuit; (6) a 
whalebone sculpture believed to be 
from a beluga whale shot about 1985 in 
the vicinity of Pangnirtung and made for 
the Co-operative there; and (7) a whale 
vertebrae from a beluga whale shot 
about 1987 in the vicinity of Cape 
Dorset. 

4. The Applicant requests permission 
to import the artifacts described in 
paragraph 3, above, and exhibit them 
during the period 1/28/93-3/14/93. 
While the artifacts are on display at the 
Fine Arts Center they will be seen by at 
least 2000 visitors. Approximately 500 
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additional visitors will participate in 
related educational progreims, including 
school children and adults attending art 
classes relating to the exhibition. 

During the last twenty years following 
the enactment of the Marine Mammal 
Protection Act of 1972, only a few 
permits have been issued to take or 
import marine mammal parts for public 
display purposes. The NMFS is 
currently completing a comprehensive 
review of applicable Federal law, 
regulations, and policy concerning the 
entire permit program for public 
display, scientific research, and 
enhancement permits. One of the issues 
being considered as a part of this permit 
program review is the issuance of public 
display permits for the importation of 
marine mammal parts from cetaceans 
and pinnipeds other than walrus that 
w^ere taken in another country in 
accordance with the laws of that 
country. On the basis of this review and 
any comments which the public may 
have on this subject, the NMFS is 
considering whether proposed 
regulations that clearly address this 
matter are needed. 

Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this application to the Marine 
Mammal Commission and the 
Committee of Scientific Advisors. 

Written data or views, or requests for 
a public hearing on this application 
should be submitted to the Assistant 
Administrator for Fisheries, National 
Marine Fisheries Service, U.S. 
Department of Commerce, 1335 East 
West Highway, Silver Spring, Maryland 
20910, within 30 days of the publication 
of this notice. Those individuals 
requesting a hearing should set forth the 
specific reasons why a hearing on this 
particular application would be 
appropriate. The holding of such 
hearing is at the discretion of the 
Assistant Administrator for Fisheries. 

All statements and opinions contained 
in this application are summaries of 
those of the Applicant and do not 
necessarily reflect the views of the 
National Marine Fisheries Service. 

Documents submitted in connection 
with the above application are available 
for review by interested persons in the 
following offices; Office of Protected 
Resources, National Marine Fisheries 
Service, NOAA, 1335 East-West 
Highway, room 7324, Silver Spring, 
Maryland 20910. 


Dated: December 1,1992. 

Michael F. Tillman, 

Acting Director, Office of Protected Resources, 
National Marine Fisheries Service. 

[FR Doc. 92-29699 Filed 12-7-92; 8:45 am) 
BlUiNQ CODE X10-22-M 


United States Travel and Tourism 
Administration 

[Docket No. 921078-2278; Catalog of 
Federal Domestic Assistance No. 11.952] 

Disaster Relief Tourism Promotion 
Financial Assistance for Projects to 
Promote international Tourism to 
Specified States 

AGENCY: United States Travel and 
Tourism Administration (USTTA), 
Department of Commerce. 

ACTION: Notice of availability of 
financial assistance, limitations, and 
criteria. 

SUMMARY: This notice announces that, 
pursuant to title I of Public Law No. 
102-368, a total of $3,600,000 is 
available from the USTTA to the States 
of Florida, Hawaii, and Louisiana and 
the Territory of Guam, their political 
subdivisions, and combinations thereof, 
and to private or public nonprofit 
organizations and associations* to assist 
projects to promote international 
tourism to Florida, Hawaii, Louisiana, 
and Guam. These States’** international 
tourism promotion needs have 
increased due to Hurricane Andrew, 
Hurricane Iniki or Typhoon Omar. 

These funds are intended to help defray 
the costs of increased tourism 
promotion needs arising from the above 
specified disasters. The notice invites 
applications for an award of such funds 
and establishes and sets forth 
application and award procedures, 
award criteria, and certain limitations. 

In addition to the limitations specified 
in this notice, all Federal Government- 
wide and Department of Commerce 
regulations, policies, and procedures 
applicable to financial assistance 
awards are applicable. 

DATES: Applications for an award of 
these funds will be accepted beginning 
December 14,1992, and ending January 
15,1993. Applications postmarked after 
January 15,1993, will not be 
considered. Applicants will be advised 


*As used in this notice, “private or public non¬ 
profit organization or association” means an 
institution, organization, or association, either 
private or public, which has tax exempt status as 
defined in section 501(a) of the Internal Revenue 
Code. 

••As used in this notice, the terms “State,” 
“States,” and “United States” include the States of 
Florida, Hawaii, and Louisiana, and the Territory of 
Guam. 


of the results of the review of their 
applications, and awards will be made 
by April 15,1993. 

ADDRESSES: Application forms 
(Standard Forms 424 (rev. 4-88), 424A 
and 424B) are available from the Office 
of the Assistant Secretary for Tourism 
Marketing, United States Travel and 
Tourism Administration, Room 1860, 
Herbert C. Hoover Building, 14th Strwt 
and Constitution Avenue, NW., 
Washin^on, DC 20230. Completed 
applications should be submitted to that 
office at that address. 

FOR FURTHER INFORMATION CONTACT: Ms. 
Karen M. Cardran, Director, Marketing 
Programs (202) 482-1904. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given to the States of Florida, 
Hawaii, and Louisiana and the Territory 
of Guam, their political subdivisions, 
and combinations thereof, and to private 
or public nonprofit organizations and 
associations that, pursuant to title I of 
Pub. L. No. 102-368, a total of 
$3,600,000 is available from the USTTA 
to assist projects to promote 
international tourism to Florida, Hawaii, 
Louisiana, and Guam. These States’ 
international tourism promotion needs 
have increased due to Hurricane 
Andrew, Hurricane Iniki or Typhoon 
Omar. These funds are intended to help 
defray the costs of increased tourism 
promotion needs arising from the above 
specified disasters. 

I. Application Procedures 

Application forms (Standard Forms 
424 (rev. 4-88), 424A, and 424B) for an 
award of these funds are available from 
the Office of the Assistant Secretary for 
Tourism Marketing at the address 
specified in the Address section, above. 
To be considered, one signed original 
and four copies together with the 
original and four copies of the 
information specific under the 
limitations and criteria set forth below, 
must be submitted to that office. 
Applications will be accepted beginning 
December 14,1992, and ending January 
15,1993. Applications postmarked after 
January 15,1993, will not be considered 
£md will be returned without review. 

Each application will be reviewed for 
completeness upon receipt. The 
applicant will be notified if the 
application is not complete. If a revised, 
complete application is not received 
within 10 working days from the date of 
notification, the application will not be 
considered further. 

II. Application Evaluation 

Each application will be reviewed and 
judged, independently from all other 
applications, by each of four qualified 









Federal Register / VoL 57. No. 236 / Tuesday, December 8. 1992 / Notices 


58007 


individuals (application judges) acting 
without consultation among themselves. 
Each judge will score each application 
a total of between 0 and 100 points 
determined by awarding points for each 
of the three evaluation criteria (needs 
and effect, general, and project) set forth 
in III. below, multiplied by the weight 
set forth for each, below. The 
application then will be assigned a final 
evaluation score by adding the score 
assigned by each of the four judges and 
dividing by four. 

III. Evaluation Criteria 

The three evaluation criteria and the 
weight assigned each criterion are: 

A. Needs and Effect Criterion (Assigned 
Weight--0.4) 

Application demonstrates the need of 
affected area and the ability of the 
project to directly counteract the 
negative impact of the disaster on 
tourism. 

(1) Application clearly reflects ability 
of project to offset negative impacts of 
the disaster which have not been largely 
mitigated any other aid. (40 points) 

(2) Application includes 
documentation from Federal, State, or 
local sources demonstrating the current 
degree of need. This must include 
documentation showing the: (a) current 
loss of visitation and tourism-related 
employment; (b) level of tourism prior 
to the disaster; (c) current level of 
tourism; (d) impact in terms of 
employment and income of tourism on 
the area economy versus other 
industries; and (e) extent to which the 
negative impact of the disaster on 
tourism has been mitigated. (60 points) 

B. General Criterion (Assigned Weight — 

0 . 2 } 

Application clearly states objectives 
that respond directly to the specialized 
international tourism promotion needs 
of the impacted area. 

(1) Application states clear and 
achievable objectives to be carried out 
over an appropriate length of time. (25 
points) 

(2) Application demonstrates that 
project is aimed at international markets 
that have been identified using credible 
market research. (25 points) 

(3) Application demonstrates that 
proj^ is fully integrated (in terms of 
multiple activities) with a generally 
cohesive approach. (25 points) 

(4) Application demonstrates that 
applicant has the organizational quality 
and competence to effectively carry out 
|he project. The application must 
include an organizational chart and a 
oiographical sketch of the program 
director with the following information: 


name, address, phone number, 
background and other qualifying 
experience for the project; and a list of 
other key personnel, consultants, etc. 
engaged in the project, which includes 
names, training and background. 
Applications by non-profit 
organizations must include a copy of the 
articles of incorporation, charter, trust 
statement, or other similar 
documentation which sets forth the 
authorizing powers and purposes of the 
organization, together with bylaws or 
other code of regulations; a brief 
description of organizational 
arrangements for fiscal and managerial 
control, including the extent to which 
these overlap or are integrated with 
Ollier organizations; a copy of a current 
financial statement of the organization; 
and a copy of the current Internal 
Revenue ^rvice tax exemption letter 
which certifies the organization’s not- 
for-profit status. (25 points) 

C, Project Criterion (Assigned Weight — 
0.4) 

Each application must include a 
project or projects from at least two of 
the five projects areas set forth below. 
The project evaluation component score 
will be determined by adding the points 
awarded for each of the applicable 
project areas set forth below divided by 
the number of applicable project areas. 

1. Media Product Information 

Media product information projects 
are those that include the development 
of journalist familiarization tours and 
dissemination of product information 
on the destination. 

The applicable criteria area. 

a. Correlation of media programs with 
applicant’s overall international tourism 
marketing strategy. (30 points) 

b. Program timing and content, and 
potential acceptance by the target 
media. (25 points) 

c. Project cost versus media space/ 
time return (a minimum 10 to 1 return 
on investment is suggested). (20 points) 

d. Measurement plan to assess 
program effectiveness. (25 points) 

2. Market Development 

Market development projects are 
those designed to develop increased 
travel to the impacted area from primary 
international markets of opportunity. 
Criteria are set forth for the following 
three types of such projects: 

a. Operator/Agent Familiarization Tours 

1. Preliminary planning and 
packaging of the familiarization tour(s) 
to cities. States or regions for tour 
operators to introduce the touristic 


product for marketing to the foreign 
consumer. (30 points) 

2. Plans for subsequent 
implementation of the familiarization 
tour program in coordination with 
USTTA or VISIT^USA Committees. (45 
points) 

3. Measurement plan to assess project 
return versus outlay. (25 points) 

b. Tour Package Development 

1. Preliminary planning for and 
packaging of tour development program, 

i.e., selection of target market and 
components. (30 points) 

2. Plans for subsequent 
implementation of the program in 
conjunction with tour wholesalers, etc. 
(45 points) 

3. Measurement to assess program 
effectiveness. (25 points) 

c. Special Travel Shows/Workshops 

1. Preliminary planning and 
packaging of product primarily in 
support of market development efforts 
in foreign markets. (30 points) 

2. Plans for subsequent follow-up and 
implementation of the project. (45 
points) 

3. Measurement of project 
effectiveness. (25 points) 

3. Cooperative Advertising 

Applications for advertising projects 
should include planned campaign 
details, including program narrative, 
description of proposed layouts, copy 
and specific media plans. If a complete 
media schedule is not available at the 
time application is submitted, an 
outline of media plans will be accepted, 
provided that specific campaign details 
are submitted to the Office of the 
Assistant Secretary for Tourism 
Marketing prior to the actual placement 
of the advertising in the media. 

The applicable criteria are: 

a. Basic marketing approach and 
objectives. (20 points) 

D. Correlation with existing USTTA 
initiatives in this marketplace. (20 
points) 

c. Evidence that economic, marketing 
and statistical data necessary to develop 
marketing and advertising strategy is 
available. (10 points) 

d. Creative interpretation of this 
strategy. (20 points) 

e. Expectea reach of the advertising 
campaign in relation to its cost and 
short-term impact on the market. (15 
points) 

f. Measurement plan to assess 
program cost/retum effectiveness. (15 
points) 

4. Trade Development 

Trade development projects are those 
which complement ongoing VISIT USA 
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marketing programs directed toward the 
members of the travel trade in foreign 
markets. Target markets include: 
Argentina, Australia, Bekium, Brazil. 
Canada, Colombia. Ecuador, France, 
Germany, Hong Kong, Italy, Japan, 

Korea, Mexico, Nordic countries, the 
Netherlands, New Zealand, Spain, 
Switzerland. Taiwan, United Kingdom, 
and Venezuela. For application 
purposes, trade development projects 
are not concerned with either the 
development or promotion of tour 
packages. 

Such projects may include: Trade- 
oriented travel missions, on-site training 
workshops/seminars, in-coimtry 
training workshops/seminars, trade 
advertising, familiarization tours for 
foreign retail travel agents, and 
participation in foreign travel trade 
shows. 

The applicable criteria are: 

a. Techniques used to create an 
awareness and encourage selling of the 
destination by the foreign travel trade. 
(25 points) 

b. Implementation time and 
anticipated project benefits derived after 
grant exoiratioii. (25 points) 

c. Goals of project and methods used 
to measure program results. (50 points) 

5. Consumer and Trade Literature 

Consumer and trade literature must be 
designed specifically for use in foreign 
countries. Special attention should 
devoted to designing literature to meet 
the needs of the target market 

The applicable criteria are: 

a. Preliminary planning for design 
and content of brochures. (15 points) 

b. Evidence that market planning 
research has been utilized to identify 
visitor preferences and information 
needs. (15 points) 

c. (;k)rrelation between literature 
program and overall marketing plan. (25 
points) 

d. Strategy for distribution of 
literature. (25 points) 

e. Measurement plan to assess 
program effectiveness. (20 points) 

IV. Awards 

Only applicants whose applications 
receive a final evaluation score of 80 or 
greater shall be eligible for an award. 
Such applicants will be awarded 
assistance, subject to the availability of 
funds, in descending order starting with 
the applicant whose application has the 
highest final evaluation. 

Where it is anticipated that the 
USTTA will be substantially involved in 
the implementation of the international 
tourism promotion project for which an 
award is to be made, the funding 
instrument will be a cooperative 
agreement. 


Applicants will be advised of the 
results of the review and awards will be 
made by April 15,1993. 

V. Limitations 

Funds and awards are subject to all 
Federal Government-wide and 
Department of Commerce regulations, 
policies, and procedures applicable to 
financial assistance awards and to the 
following limitations: 

1. Only the States of Florida, Hawaii, 
and Louisiana and the Territory of 
Guam, their political subdivisions, and 
combinations thereof, and private or 
public nonprofit organizations and 
associations shall be eligible for an 
award. Awards shall be used only to 
assist international tourism promotion 
projects that facilitate or encourage 
travel to Florida, Hawaii, Louisiana, and 
(hiam by residents of foreign countries. 

2. An applicant shall be eligible to 
receive only one award for any one 
disaster. The application must include 
documentation demonstrating that all 
programs to be considered in the 
application are effectively coordinated 
with other affected entities in the State. 

3. The application must include a 
marketing plan that contains clearly 
stated objectives covering an 
appropriated period of time. The 
marketing plan must be targeted and 
integrated (in terms of multiple 
activities) with a generally cohesive 
approach. The marketing plan must 
contain procedures for ci^ible 
evaluation and tracking. 

4. The application must include a 
project or projects from at least 2 of the 
5 project areas (1. Media Product 
Information; 2. Market Development; 3. 
Cooperative Advertising; 4. Trade 
Development; and 5. Consumer and 
Trade Literature) set forth under Project 
Criterion, in.C., above. 

5. Projects must be aimed at 
international market(s) in which: (a) the 
applicant is currently involved; or (b) if 
the applicant is not currently involved, 
that have greater potential than current 
markets for mitigating the tourism- 
related negative effects of the disaster. 
The application must include credible 
market research to support a market’s 
potential. 

6. The maximum amount an applicant 
shall be awarded annually is $800,000. 
The minimum amount for which an 
applicant may apply is $50,000. 
Financial assistance provided imder this 
program to assist projects to promote 
international tourism to a specific State 
annually cannot exceed an aggregate of 
$1,200,000 for all such projects for such 
State. 

Financial assistance ^all be 
aw arded on a one-year basis. 


8. No award of Federal funds shall be 
made to an applicant who has an 
outstanding delinquent Federal debt 
until either: (a) the delinquent account 
is paid in full; (b) a negotiated 
repayment schedule is established and 
at least one payment is received; or (c) 
other arrangements satisfactory to the 
Department of Commerce are made. 

9. Awards of financial assistance are 
subject to the requirements of Executive 
Order No, 12372, “Intergovernmental 
Review of Federal Programs.” 

10. A false statement on an 
application is grounds for denial or 
termination of funds and for possible 
punishment by a fine or imprisonment 
as provided in 18 U.S.C. 1001. 

11.15 CFR part 24, or Office of 
Management and Budget (0MB) 
Circular A-110 applies, along with 
OMB Cost Principles. 

12. All primary applicants must 
submit a completed Form CD-511, 
“([^rtification Regarding Debarment, 
Suspension and Other ^sponsibility 
Matters: Drug-Free Workplace 
Requirements and Lobbying.” 
Prospective participants (as defined at 
15 CT Rpa rt 26, Section 105) are subject 
to 15 CFR Part 26, “Nonprocurement 
Debarment and Suspension” and the 
related section of the certification form. 
Grantees (as defined at 15 CFR part 26, 
section 605) are subject to 15 CFR part 
26, subpart F, “Ck)vemment-wide 
Requirements for Drug-Free Workplace 
(Grants)” and the related section of the 
certification form. Persons (as defined at 
15 CFR Part 28, Section 105) are subject 
to the lobbying provisions of 31 U.S.C 
1352, “Limitation on Use of 
Appropriated Funds to Influence 
Certain Federal (Contracting and 
Financial Transactions,” and the 
lobbying section of the certification 
form which applies to applications/bids 
for grants, cooperative agreements, and 
contracts for more than $100,000, and 
loans and loan guarantees for more than 
$150,000, or the single family maximum 
mortgage limit for affected programs, 
whichever is greater. Any applicant that 
has paid or will pay for lobbying using 
any funds must submit an SF-LLL, 
“Disclosure of Lobbying Activities,” as 
required under 15 CFR part 28, 
appendix B. 

13. Recipients shall reouire 
applicantsh)idders for subgrants, 
contracts, subcontracts, or other lower 
tier covered transactions at any tier 
under the award to submit, if 
applicable, a completed Form CD-512, 
“Certifications Regarding Debarment, 
Suspension, Ineligibility and Voluntary 
Exclusion-Lower Tier Covered 
Transactions and Lobbying” and 
disclosure form, SF-LLL, “Disclosure of 
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Lobbying Activities.” Form CD-512 is 
intended for the use of recipients and 
should not be transmitted to the 
Department of Commerce. SF-LLL 
submitted by any tier recipients or 
subrecipient should be submitted to the 
Department of Commerce in accordance 
with the instructions contained in the 
award document. 

14. Unsatisfactory performance by an 
applicant under prior Federal awards is 
grounds for denying funding for the 
applicant’s project(s). 

15. Costs incurred by an applicant 
prior to an award being made are 
incurred solely at the applicant’s own 
risk. Applicants are advised that 
notwithstanding any verbal assurance 
that they may have received, there is no 
obligation on the part of the Department 
of Commerce to reimburse pre-award 
costs. 

16. If an applicant is selected for an 
award, the Department of Commerce has 
no obligation-to provide any additional 
future funding in connection with that 
award. Renewal of an award to increase 
funding or extend the period of 
performance is at the total discretion of 
the Department of Commerce. 

17. All applicants who are private or 
public non-profit organizations or 
associations^are subject to a name check 
review process. Name checks are 
intended to reveal whether any key 
individuals associated with the 
applicant have been convicted of, or are 
presently facing, criminal charges such 
as fraud, theft, or perjury, or are 
involved in other matters which 
significantly reflect on the applicant’s 
management honesty or financial 
integrity. 

*As used in this notice, “private or 
public non-profit organization or 
association’’ means an institution, 
organization, or association, either 
private or public, which has tax exempt 
status as defined in section 501(a) of the 
Internal Revenue Code. 

**As used in this notice, the terms, 
"State,” “States,” and “United States” 
include the States of Florida, Hawaii, 
and Louisiana, and the Territory of 
Guam. 

Classification: This notice of 
availability of financial assistance is 
issued under the authority of title I of 
Pub. L. No. 102-395 and section 
202(a)(5) and (c) of the International 
Travel Act of 1961, as amended. 

This notice does not constitute a 
major rule within the meaning of 
secticn 1(b) of Executive Order 12291 
because it is not likely to result in: An 
annual effect on the economy of $100 
million or more; a major increase in 
costs of prices for consumers, individual 
industries, Federal, State, or local 


government agencies, or geographic 
regions; or significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. Accordingly a Regulatory 
Impact Analysis was not required or 
prepared. 

Trie requirements of section 553 of the 
Administrative Procedure Act (5 U.S.C. 
553) including having to give notice and 
an opportunity for comment do not 
apply to this notice because the notice 
relates to grants, benefits, or contracts. 
Since notice and an opportunity to 
comment is not required under any 
other statute, a Regulatory Flexibility 
Analysis is not required under the 
Regulatory Flexibility Act and was not 
prepared. 

Tne Department has determined that 
the Federal assistance covered by this 
notice will not significantly affect the 
quality of the human environment. 
Therefore, no draft or final 
Environmental Impact Statement has 
been or will be prepared. 

This notice does not contain policies 
with Federalism implications sufficient 
to warrant preparation of a Federalism 
assessment under Executive Order 
12612. 

All information collection 
requirements under this notice are 
consistent with those covered in Office 
of Management and Budget Circular A- 
110 . 

Wylie H. Whifionant, Jr., 

Acting Under Secretary of Commerce for 
Travel and Tourism. 

|FR Doc. 92-29716 Filed 12-7-92; 8:45 ami 
BtLUNG CODE 3610»11-M 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Adjustment of an Import Limit for 
Certain Wool Textile Products 
Produced or Manufactured In Thailand 

December 3,1992. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

ACTION: Issuing a directive to the 
Commissioner of Customs reducing a 
limit. 

EFFECTIVE DATE: January 1,1993. 

FOR FURTHER INFORMATION CONTACT: Ross 
Arnold. International Trade Specialist, 
Office of Textiles and Apparel, U.S. 
Department of Commerce, (202) 482- 
4212. For information on the quota 
status of this limit, refer to the Quota 


Status Reports posted on the bulletin 
boards of each Customs port or call 
(202) 927-6717. For information on 
embargoes and quota re-openings, call 
(202) 482-3715. 

SUPPLEMENTARY INFORMATION: 

Authority; Executive Order 11651 of March 
3,1972, as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854). 

The 1993 limit for Category 433 is 
being reduced for carryforward used 
and special carryforward used. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 57 FR 54976, 
published on November 23,1992). Also 
see 57 FR 53475, published on 
November 10, 1992. 

The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all 
of the provisions of the bilateral 
agreement, but are designed to assist 
only in the implementation of certain of 
its provisions. 

Auggie D. Tantillo, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

Committee for the Implementation of Textile 

Agreements 

December 3,1992. 

Commissioner of Customs, 

Department of the Treasury, Washington, DC 
20229. 

Dear Commissioner; This directive 
amends, but does not cancel, the directive 
issued to you on November 4,1992, by the 
Chairman, Committee for the Implementation 
of Textile Agreements. That directive 
concerns imports of certain cotton, wool, 
man-made fiber, silk blend and other 
vegetable fiber textiles and textile products, 
produced or manufactured in Thailand and 
exported during the twelve-month period 
which begins on January 1,1993 and extends 
through December 31,1993. 

Effective on January 1,1993, you are 
directed to amend the November 4,1992 
directive to reduce the 1993 limit for 
Category 433 to 5,883 dozen, as provided 
under the terms of the current bilateral text.Ie 
agreement between the Governments of the 
United States and Thailand. 

The Committee for the Implementation of 
Textile Agreements has determined that this 
action falls within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely, 

Auggie D. Tantillo, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

(FR Doc. 92-29762 Filed 12-7-92; 8:45 am] 
BILUNQ CODE 3510-OR-^ 
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COPYRIGHT ROYALTY TRIBUNAL 

[Docket Noe. 91-1^9SCD, 91-5-90SCD, 
92-2-91 SCO] 

Procedural Schedule for the 
Consolidated 1989-91 Satellite Carrier 
Royalty Distribution Proceeding 

AGENCY: Copyright Royalty Tribunal. 

ACTION: Notice designating the 
procedural schedule for the 
Consolidated 1989-91 Satellite Carrier 
Royalty Distribution. 


SUMMARY: The Copyright Royalty 
Tribunal designates December 29,1992, 
as the due date for filing the direct cases 
in the satellite proceeding. The Tribunal 
also designates January 11,1993, as the 
date for commencing the Phase I 
hearing. 

EFFECTIVE OATES: Direct cases are due on 
December 29,1992. The hearing will 
commence on January 11,1993. 

FOR FURTHER INFORMATION CONTACT: 
Linda R. Bocchi, General Counsel, 
Copyright Royalty Tribunal, 1825 
Connecticut Avenue, NW., suite 918, 
Washington, DC 20009. 

SUPPLEMENTARY INFORMATION: By Order 
of October 21, 1992, 57 FR 48023 (1992), 
the Tribunal commenced the 
consolidated 1989-1991 satellite carrier 
royalty distribution proceeding, and 
scheduled a prehearing conference to 
discuss procedural matters. At the 
prehearing conference, the Tribunal 
granted the request of several of the 
parties to bifurcate the Phase I 
proceeding into two stages. The first 
stage involved the scope of the issues to 
be considered in Phase I, and was 
determined on the basis of briefs filed 
by the parties. Decision and Order, 
(December 4,1992). Having determined 
stage one of Phase I. the Tribunal is 
prepared to commence stage 2 of Phase 
1. which is the hearing stage. 

Accordingly, the Tribunal designates 
December 29,1992 as the due date for 
filing direct cases, and January 11,1993 
as the date for commencing the hearing. 
The hearing will be held at the 
TribunaPs offices in Washington, DC. 

Dated: December 3,1992. 

Cindy Daub, 

Chairman. 

[FR Doc. 92-29763 Filed 12-7-92; 8:45 amj 
BtLUNQ CODE 141(M>9~M 


COUNCIL ON ENVIRONMENTAL 
QUALITY 

U.S. National Action Plan (USNAP), 
December 1992; United Nations 
Framework Convention on Climate 
Change 

AGENCY: Council on Environmental 
Quality (CECJ). 

ACTION: Notice of availability of USNAP 
and public comment period. 

SUMMARY: In June 1992, President Bush 
signed the United Nations Framework 
Convention on Climate Change on 
behalf of the United States. One of the 
obligations under that Convention is the 
preparation and communication to the 
Convention secretariat of national 
climate change action plans. The 
Convention negotiators agreed to report 
as soon as feasible regarding such plans, 
pending the Convention's entry into 
force. To this end. President Bush 
proposed that countries meet by January 
1993 to present and review their plans. 
This notice is to announce the 
availability of, and invite comment on, 
the U.S. National Action Plan. 

Background 

In June 1992, President Bush signed 
the United Nations Framework 
Convention on Climate Change on 
behalf of the United States and invited 
other signatories to join the United 
States in a prompt start on its 
implementation. Toward this end, he 
proposed that countries meet by January 
1993 to present and review their 
national action plans. In his remarks to 
world leaders assembled in Brazil at the 
United Nations Conference on 
Environment and Development, the 
President also highlighted U.S. interest 
in cooperating with other nations to 
share U.S. programs and to learn about 
other efforts proposed and adopted to 
address the issue of climate change. 

The United States ratified the 
Convention on October 15.1992, the 
fourth country to do so. The Convention 
is scheduled to enter into force once it 
is ratified by fifty countries. However, as 
negotiators of the Convention noted, an 
early and effective start is important to 
the process. To this end, at the final 
negotiating session in May 1992, the 
Intergovernmental Negotiating 
Committee adopted a resolution calling 
for a series of interim arrangements to 
begin as soon as possible. One of the 
principal recommendations was to 
invite “States and regional economic 
integration organizations entitled to sign 
the Convention to communicate as soon 
as feasible to the head of the Secretariat 
information regarding measures 


consistent with provisions of the 
Convention pending its entry into 
force.'* 

The United States will submit its 
National Action Plan to the 
Intergovernmental Negotiating 
Committee and discuss it during the 
Sixth Plenary Session that will take 
place in Geneva from December 7-10, 
1992. 

The U.S. Plan thus represents the 
United States' first commimication to 
the Secretariat. It is made in the spirit 
of moving forward with the complex 
task of b^inning the implementation 
phase of ffie Convention. The Plan 
identifies the types of programs, policies 
and measure the United States is taking 
to address the issue of global climate 
change. As such, it is merely 
representative of the variety of actions 
the United States has undertaken. It is 
not—nor could it truly be—an 
exhaustive list of all measures. 

In addition, this document does not 
seek to identify or recommend 
additional policies and measures that 
might be taJcen. In this^«ense, the 
document and the process in which it 
has been prepared are not intended to 
be substitutes for existing or future 
decision-making processes, whether 
administrative or legislative, or for 
additional voluntary initiatives 
developed by or with the private sector. 
Rather, the compendium of actions 
identified in this document should 
assist in measuring and evaluating 
existing policies and measures and in 
establishing a basis for considering 
future actions. 

The United States anticipates that its 
National Action Plan, like those of other 
Parties to the Convention will be 
reviewed and discussed in the 
Convention process. Oitical to this 
exercise will be the development and 
implementation of comparable methods 
for inventorying sources and sinks of 
greenhouse gases and, more 
particularly, for estimating the effects of 
specific actions. Such methods do not 
yet exist. However, their development 
and implementation should be 
facilitated by early development and 
review of the kinds of information and 
the methods and assumptions presented 
in this document. 

Consistent with the spirit of the 
Convention, the United States intends 
this document to represent the first 
iteration in a series of regular reports. 
The current National Action Plan was 
preceded by the document “America's 
Climate Change Strategy: An Action 
Agenda,'* presented at the first session 
of the Intergovernmental Negotiating 
Committee in February 1991. An update 
in the spring of 1992 (“U.S. Views on 
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Global Climate Change”) added a wide 
range of additional actions to reduce net 
greenhouse gas emissions. As 
continuing worldwide research on the 
science and economics of global change 
(more than half of which is currently 
funded by the United States) generates 
new information and resolves existing 
uncertainties, as new policies and 
measures are formulated in response to 
this information and to the assessment 
of existing policies and measures 
identified in this document, and as 
national circumstances (e.g., economics, 
demographics and legal relationships) 
continue to evolve, they will be 
reflected in future iterations of the 
National Action Plan. 

Preparation of the U.S. National Action 
Plan 

The National Action Plan has been 
prepared in a broad interagency process, 
incorporating to the greatest extent 
possible data from all relevant sectors 
and programs. In the early stages of 
preparation, a preliminary version of the 
Plan’s outline was circulated to non¬ 
governmental organizations (both 
environmental and business groups) for 
their review and comment. Where 
possible, suggestions received were 
incorporated into this text. However, 
while the Plan is the result of a large- 
scale, government-wide effort at the 
Federal level, the information in it has 
not had full public review and 
comment. 

Availability of the Plan 

Any person may obtain a copy of the 
U.S. National Action Plan by submitting 
a written request to the Office of Global 
Change (Attention: Mr. Daniel A. 
Reifsnyder, Director), OES/EGC—room 
4329-A, U.S. Department of State, 
Washington, DC 20520-7818. The text 
of the U.S. National Action Plan will 
also be available electronically through: 

• The Computer Information Delivery 
Service of the Department of State. (For 
information, call the CIDS Message 
Center at 703-802-5070.) 

• The Federal Bulletin Board Service 
(BBS) of the U.S. Government Printing 
Office. The BBS also sells hard copy and 
disks of its electronic information. (For 
information about the BBS, call Shelley 
Ford or Michael Bright at (202) 512- 
1524.) In addition, GPO will provide 
hard copies to federal depository 
libraries. 

• ECONET, one of the computer 
networks of the Institute for Global 
Communications. Copies of this notice 
and the plan will be available for 
downloading from the conference 
entitled "en.climate”. (For information 
on ECONET, telephone (415) 442-0220. 


For information specific to the 
electronic conference “en.climate”, 
contact Leilani Arris (tel. (403) 852- 
4057; fax: (403) 852-5173; e-mail: 
larris(digc.apc.org)). 

Public Comment 

Written comments on the U.S. 
National Action Plan are invited. 
Comments should be submitted to the 
Council on Environmental Quality no 
later than March 8,1993. Comments or 
questions should be directed to: Council 
on Environmental Quality, Attention: 
Jonathan H. Elkind, Senior Policy 
Analyst, 722 Jackson Place, NW., 
Washington, DC 20503, (202) 395-5750. 

Dated: December 4,1992. 

David B. Stnihs, 

Chief of Staff, Council on Environmental 
Quality. 

[FR Doc. 92-29822 Filed 12-7-92; 8:45 am] 
BILUNG CODE 312S-01^ 


DEPARTMENT OF DEFENSE 

Department of the Air Force 

Air Force Reserve Officer Training 
Corps; Advisory Committee Meeting 
Cancellation 

The Air Force Reserve Officer 
Training Corps (AFROTC) Advisory 
Committee Meeting scheduled for 
December 16,1992, at Wright Patterson 
Air Force Base, Dayton, Ohio, has been 
postponed until further notice. The 
meeting was announced in the Federal 
Register on November 10,1992 (57 FR 
53486). 

For further information contact 
AFROTC Advisory Committee, Capt. 
Mitchell D. Norton, Project Officer, HQ 
ATC/RSCX, Randolph AFB, Texas 
78150-5001, telephone (512) 652-4364/ 
3729. 

Patsy J. Conner, 

Air Force Federal Register Liaison Officer. 

(FR Doc. 92-29641 Filed 12-7-92; 8:45 am) 
BILUNG CODE 3910-01-41 


Department of the Army 

Privacy Act of 1974; Amend Record 
System 

AGENCY: Department of the Army, DOD. 
ACTION: Amend record system. 

SUMMARY: The Department of the Army 
is amending one system of records to its 
existing systems of records inventory 
subject to the Privacy Act of 1974 (5 
U.S.C. 552a), as amended. 

DATES: This proposed action will be 
effective without further notice on 


January 7,1993, unless comments are 
received which result in a contrary 
determination. 

ADDRESSES: U.S. Army Information 
Systems Command, ATTN: ASOP-MP, 
Fort Huachuca, AZ 85613-5000. 

FOR FURTHER INFORMATION CONTACT: Ms 
Patricia A. Turner at (602) 538-6856 or 
DSN 879-6856. 

SUPPLEMENTARY INFORMATION; The 
Department of the Army systems of 
records notices subject to the Privacy 
Act of 1974 have been published in the 
Federal Register as follows: 

50 FR 22090, May 29,1985 (DOD 
Compilation, changes follow) 

50 FR 22238, May 29,1985 

51 FR 23576, June 30,1986 
51 FR 30900, August 29,1986 
51 FR 40479, November 7,1986 

51 FR 44361, December 9,1986 

52 FR 11847, April 13,1987 
52 FR 18798, May 19,1987 
52 FR 25905, July 9,1987 

52 FR 32329, August 27, 1987 

52 FR 43932, November 17,1987 

53 FR 12971, April 20,1988 
53 FR 16575, May 10,1988 
53 FR 21509. June 8,1988 
53 FR 28247, July 27,1988 
53 FR 28249. July 27, 1988 
53 FR 28430, July 28, 1988 

53 FR 34576, September 7, 1988 
53 FR 49586, December 8,1988 

53 FR 51580, December 22,1988 

54 FR 11790. March 22.1989 
54 FR 14835, April 13.1989 
54 FR 45779, October 31,1989 
54 FR 46965, November 8,1989 

54 FR 50268, December 5,1989 

55 FR 13935, April 13.1990 

55 FR 21897, May 30.1990 (DoD Upda.ed 
Mailing Address) 

55 FR 41743, October 15,1990 
55 FR 46707, November 6,1990 
55 FR 46708, November 6,1990 
55 FR 48671, November 21,1990 
55 FR 48678, November 21,1990 

55 FR 51467, December 14,1990 

56 FR 7018, February 21,1991 
56 FR 15593, April 17, 1991 
56 FR 21134. May 7,1991 

56 FR 27949, June 18,1991 
56 FR 42986, August 30.1991 
56 FR 42991, August 30,1991 
56 FR 42995, August 30,1991 
56 FR 46162, September 10,1991 
56 FR 48523, September 25,1991 
56 FR 50864, October 9.1991 

56 FR 57626, November 13,1991 

57 FR 4387, February 5,1992 
57 FR 10466, March 26,1992 

The specilTc changes to the recc»rd 
system being amended are set forth 
below. The proposed amendment is not 
within the purview of the provision of 
5 U.S.C. 552a(r), which requires the 
submission of a new or altered system 
report. 
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Dated: December 3,1992. 

L. M. Bynum, 

Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

A019(>-13CFSC 

SYSTEM NAME: 

Security Badge/Identification Card 
Files, (May 29,1985, 50 FR 22160), 

CHANGES: 

***** 

SYSTEM location: 

Delete entry and replace with “Offices 
which issue security badges and 
identification cards authorized by Army 
Regulations 640-3, Identification Cards, 
Tags, and Badges and 190-13, The 
Army Physical Security Program located 
at Headquarters, Department of the 
Army, staff and field operating agencies, 
states’ adjutant general, and 
installations/activities. Official mailing 
addresses are published as an appendix 
to the Army’s compilation of systems of 
records notices.’’ 

***** 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Delete entry and replace with 
“Individual’s application on appropriate 
Department of Army and Department of 
Defense forms specified by Army 
Regulation 640-3 (the original of which 
may be filed in the individual’s 
personnel file) for identification and/or 
building security pass/badge issuance; 
individual’s photograph, fingerprint 
record, special credentials, and allied 
papers; registers/logs reflecting 
sequential numbering of badges/cards.** 

AUTHORTTY FOR MAINTENANCE OF THE SYSTEM: 

Add “Army Regulation 190-13, The 
Army Physical Security Program.’* to 
end of entry. 

***** 

SYSTEM MANAGER(S) AND ADDRESS: 

Delete entry and replace with 
“Commander, U.S. Total Army 
Personnel Command, 200 Stovall Street, 
Alexandria, VA 22332-0400.’’ 
***** 

A019O-13CFSC 
SYSTEM NAME: 

Security Badge/Identification Card 
Files. 

SYSTEM LOCATION: 

Offices which issue security badges 
and identification cards authorized by 
Army Regulations 640-3, Identification 
Cards, Tags, and Badges and 190-13, 
The Army Physical Security Program 
located at Headquarters, Department of 


the Army, staff and field operating 
agencies, states’ adjutant general, and 
installations/activities. Official mailing 
addresses are published as an appendix 
to the Army’s compilation of systems of 
records notices. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Active duty, reserve, and retired 
military personnel and authorized 
dependents; Department of the Army 
civilians and authorized dependents; 
Medal of Honor recipients; visitors 
authorized for official purposes, e.g., 
vendors, delivery men, utihty and 
special equipment servicemen; accident 
investigators; contractor personnel and 
their authorized dependents; Red Cross 
personnel; and persons authorized by 
the Geneva Convention to accompany 
the Armed Forces. 

CATEGORIES OF RECORDS m THE SYSTEM: 

Individual’s application on 
appropriate Department of Army and 
liepartment of Defense forms specified 
by Army Regulation 640-3 (the original 
of which may be filed in the 
individual’s personnel file) for 
identification and/or building security 
pass/badge issuance; individual’s 
photograph, fingerprint record, special 
credentials, and allied papers; registers/ 
logs reflecting sequential numbering of 
badges/cards. 

AirrHORfTY FOR MAINTENANCE OF THE SYSTEM: 

5 U.S.C. 301; 10 U.S.C. 3013(g); and 
Army Regulation 190-13, The Army 
Physical Security Program. 

PURPOSE(S): 

To provide a record of security badges 
and identification cards issued: to 
restrict entry into installations/ 
activities; and to ensure positive 
identification of personnel authorized 
access to restricted areas. Registers/logs 
maintain accountability for issuance 
and disposition of badges and 
identification cards. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

The ‘Blanket Routine Use’ set forth at 
the beginning of the Army’s compilation 
of systems of records notices apply to 
this system. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAININQ, AND 
DISPOSING OF RECORDS: 

STORAGE: 

Paper records in file folders and on 
cards, magnetic tapes, discs, cassettes; 
computer printouts; microfiche. 


RETRIEVABILfTY: 

By individual’s name, Social Security 
Number, card/badge number. 

SAFEGUARDS: 

Data are maintained in secure 
buildings and are accessed only by 
authorized personnel who are trained 
and cleared for access. Information in 
computer facilities is further protected 
by alarms and established procedures 
for the control of computer access. 

RETENTION AND DISPOSAL: 

Applications for military 
identification cards are maintained by 
the issuing office for 1 year; those for 
civihan cards are retained 4 years, after 
which they are destroyed. Registers/logs 
are destroyed 3 years after last badge has 
been accounted for. 

Limited area credentials are replaced 
after 3 years or when a total of 5 of the 
total have been lost or unaccounted for, 
whichever occurs earlier, exclusion area 
credentials are replaced at least once 
every 3 years; controlled area 
credentials are replaced at the discretion 
of the major commander. 

SYSTEM MANAGER(S) AND ADDRESS: 

Commander, U.S. Total Army 
Personnel Command, 200 Stovall Street, 
Alexandria, VA 22332-0400. 

NOTIFICATION PROCEDURE: 

Individuals seeking to determine 
whether information about themselves 
is contained in this system should 
address written inquiries to the issuing 
office where the individual obtained the 
identification card or to the system 
manager. Individual should provide the 
full name, number of the identification 
card, current address, and signature. 

RECORD ACCESS PROCEDURES: 

Individuals seeking access to records 
about themselves contained in this 
record system should address written 
inquiries to the issuing officer at the 
appropriate installation. 

Individual should provide the full 
name, number of the identification card, 
current address, and signature. 

CONTESTING RECORD PROCEDURES: 

The Army rules for access to records 
and for contesting contents and 
appealing initial determinations are 
contained in Army Regulation 340-21; 
32 CFR part 505; or may be obtained 
from the system manager. 

RECORD SOURCE CATEGORIES: 

From the individual; Army records 
and reports. 
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pCEMPnONS CLAIMED FOR THE SYSTEM: 

None. 

[FR Doc, 92-29731 Filed 12-07-92; 8:45 am) 
BILUNQ CODE 38i0-01-F 


department of education 

Notice of Proposed Information 
Collection Requests 

AGENCY: Department of Education. 

ACTION: Notice of proposed information 
collection requests. _ 

SUMMARY: The Director, Information 
Resources Management Service, invites 
comments on the proposed information 
collection requests as required by the 
Paperwork Reduction Act of 1980. 

DATES: Interested persons are invited to 
submit comments on or before January 
7,1993. 

ADDRESSES: Written comments should 
be addressed to the Office of 
Information and Regulatory Affairs, 
Attention: Dan Chenok: Desk Officer, 
Department of Education, Office of 
Management and Budget, 726 Jackson 
Place, NW., room 3208, New Executive 
Office Building, Washington, DC 20503. 
Requests for copies of the proposed 
information collection requests should 
be addressed to Cary Green, Department 
of Education, 400 Maryland Avenue, 

SW., Room 5624, Regional Office 
Building 3, Washington, DC 20202- 
4651. 

FOR FURTHER INFORMATION CONTACT: 

Cary Green, (202) 708-5174. 
SUPPLEMENTARY INFORMATION: Section 
3517 of the Paperwork Reduction Act of 
1980 (44 U.S.C. chapter 35) requires that 
the Office of Management and Budget 
(0MB) provide interested Federal 
agencies and the public an early 
opportunity to comment on information 
collection requests. OMB may amend or 
waive the requirement for public 
consultation to the extent that public 
participation in the approval process 
would defeat the purpose of the 
information collection, violate State or 
Federal law, or substantially interfere 
with any agency’s ability to perform its 
statutory obligations. The Director of the 
Information Resources Management 
Service, publishes this notice containing 
proposed information collection 
requests prior to submission of these 
requests to OMB. Each proposed 
information collection, grouped by 
office, contains the following: 

(1) Type of review requested, e.g., 
new, revision, extension, existing or 
reinstatement; (2) Title; (3) Frequency of 
collection; (4) The affected public; (5) 
Reporting burden; and/or (6) 


Recordkeeping burden; and (7) Abstract. 
OMB invites public comment at the 
address specified above. Copies of the 
requests are available from Cary Green 
at the address specified above. 

Dated: December 2,1992. 

Cary Greeii« 

Director, Information Resources Management 
Service. 

Office of Educational Research and 
Improvement 

Type of Review: New Collection. 

Title: Fast Response Survey System— 
Kindergarten Teacher Survey on 
Student Readiness. 

Frequency: One time Only. 

Affected Public: Individuals or 
households. 

Reporting Burden: 

Responses: 2,300. 

Burden Hours: 950. 

Recordkeeping Burden: 

Recordkeepers: 0. 

Burden Hours: 0. 

Abstract: This survey is part of a 
national early childhood assessment 
system for National Education Goal 
One. The purpose of the survey is to 
collect information on kindergarten 
teachers’ views on student readiness 
and on teachers’ classroom practices. 
It will provide information on 
teachers’ beliefs and attitudes on 
children’s readiness for school. The 
National Education Goals Panel will 
analyze the data. 

Type of Review: New Collection. 

Title: Postsecondary Education Quick 
Information System (PEQIS). 
Frequency: One time Only. 

Affected Public: Non-profit institutions. 
Reporting Burden: 

Responses: 6,304. 

Burden Hours: 3,152. 

Recordkeeping Burden: 

Recordkeepers: 0. 

Burden Hours: 0. 

Abstract: The Postsecondary Education 
Quick Information System (PEQIS) is 
designed to conduct brief surveys of 
postsecondary education institutions 
or state higher education agencies. 
PEQIS provides information that is 
needed quickly and that cannot be 
collected through traditional NCES 
surveys. PEQIS will conduct 4-5 
surveys each year in response to 
requests from Department of 
Education officials. 

Type of Review: New. 

Title: PEQIS Survey #1: Higher 
Education Finances and Services. 
Frequency: One time Only. 

Affected Public: Non-profit institutions. 
Reporting Burden: 

Responses: 790. 


Burden Hours: 395. 

Recordkeeping Burden: 

Recordkeepers: 0. 

Burden Hours: 0. 

Abstract: Survey of the financial climate 
at higher education institutions, and 
how changes in that climate have 
affected institutional services for 
students. Survey will be completed by 
the person at each institution who is 
the most knowledgeable about 
revenues, expenditures, and student 
services. 

Type of Review: New Collection. 

Title: PEQIS Survey #2: Deaf and Hard 
of Hearing Students in Postsecondary 
Education. 

Frequency: One time only. 

Affected Piih/ic; Non-profit institutions. 

Reporting Burden: 

Responses: 1,038. 

Burden Hours: 519. 

Recordkeeping Burden: 

Recordkeeping: 0. 

Burden Hours: 0. 

Abstract: The purpose of this survey is 
to collect information about the 
number of deaf and hard of hearing 
students (as self-identified) enrolled 
at postsecondary education 
institutions. Results will be 
incorporated into a congressionally 
mandated study. The institutional 
respondent will be the individual 
most knowledgeable about services to 
deaf and hard of hearing students. 

Type of Review: New. 

Title: Survey of public long-term 
juvenile correctional facilities for 
National Assessment of Vocational 
Education. 

Frequency: One time. 

Affected Public: State or local 
governments. 

Reporting Burden: 

Responses: 568. 

Burden Hours: 2408. 

Recordkeeping Burden: 

Recordkeepers: 0. 

Burden Hours: 0. 

Abstract: This project is a survey of 
educational directors in public long¬ 
term juvenile correctional facilities in 
the United States. It is designed to 
collect information on the 
implementation and effects of the 
1990 Perkins Act in correctional 
facilities, examine the administration 
and characteristics of education and 
Vocational Educational Programs in 
these settings, and identify potential 
before and after release outcomes, 
which current research has not 
addressed. 

Office of Elementary and Secondary 

Education 

Type of Review: Extension. 
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Title: Assistance for School 
Construction in Areas Affected by 
Federal Activities. 

Frequency: Annually. 

Affected Public: State or local 
governments. 

Reporting Burden: 

Responses: 38. 

Burden Hours: 380. 

Recordkeeping Burden: 

Recordkeepers: 25. 

Burden Hours: 625. 

Abstract: To provide assistance for 
construction of urgently needed 
minimum elementary and secondary 
school facilities in areas effected by 
Federal activities. Preapplication 
forms are available from each State 
Education Agency. 

Type of Review: Reinstatement. 

Title: Application for assistance of State 
educational agencies under the 
Stewart B. McKinney Homeless 
Assistance Act, Title VII, Subtitle B, 
Section 721, 722, 723. 

Frequency: Annually. 

Affected Public: State or local 
governments. 

Reporting Burden: 

Responses: 53. 

Burden Hours: 1060. 

Recordkeeping Burden: 

Recordkeepers: 0. 

Burden Hours: 0. 

Abstract: The application is required by 
the statute. Funds are used by the 
state to establish an Office of 
Coordinator of Education for 
homeless children and youth and to 
develop a state plan which offers 
these homeless students the same 
educational opportunities as those 
offered to reguleir students. 

Type of Review: Revision. 

Title: Status Report on Homeless 
Children and Youth from State 
Educational Agencies under the 
Stewart B. McICnney Homeless 
Assistance Act. 

Frequency: Biennially. 

Affected Public: State or local 
governments. 

Reporting Burden: 

Responses: 53. 

Burden Hours: 4240. 

Recordkeeping Burden: 

Recordkeepers: 53. 

Burden Hours: 265. 

Abstract: State Educational Agencies 
will submit information to the 
Department regarding numbers and 
locations of homeless children and 
youth, problems relating to the access 
of free appropriate public education, 
and the difficulties in identifying 
their special needs. The Department 
will use this information to report to 
Congress. 


Office of Postsecondary Education 

Type of Review: Revision. 

Title: Application for Grants under 
Student Literacy Corps and Student 
Mentoring Programs. 

Frequency: Annually. 

Affected Public: Non-profit institutions. 
Reporting Burden: 

Responses: 200. 

Burden Hours: 3200. 

Recordkeeping Burden: 

Recordkeepers: 0. 

Burden Hours: 0. 

Abstract: The application is essential to 
conduct the competition among 
eligible institutions of higher 
education for the Student Literacy 
Corps and Student Mentoring Corps 
Programs. 

(FR Doc. 92-29659 Filed 12-7-92; 8:45 ami 
BILUNQ CODE 400(M)1-M 


Bilingual Education: State Educational 
Agency Program 

ACTION: Notice of Submission of Annual 
Data Collection Reports. 

SUMMARY: The Department has revised 
the data collection requirements for 
grantees under the Bilingual Education: 
State Educational Agency (SEA) 

Program by requiring grantees to submit 
their annual data collection reports as a 
part of their applications for new and 
continuation grants. Grantees must 
submit the data and information for 
fiscal year (FY) 1992 as a part of their 
FY 1993 new and continuation grant 
applications. These applications must 
be transmitted to the Elepartment on or 
before January 22,1993. 

SUPPLEMENTARY INFORMATION: The SEA 
program regulations in 34 CFR 548.10 
require grantees under this program to 
submit to the Department Statewide 
data and information on limited English 
proficient persons and the educational 
services provided or available to those 
persons. 

In the past the Department has 
required grantees to submit both an 
annual data collection report and an 
annual grant application. To ease the 
administrative burden on grantees, the 
Department has combined the data 
collection report and the annual grant 
application into a single package. 
Beginning in FY 1993, grantees will 
have to make only one annual 
submission under this program. 

Grantees shall meet the data 
collection reporting requirements by 
completing the form entitled ‘‘Survey of 
States* Limited English Proficient 
Persons and Available Educational 
Services.** This form is a part of the 


application package, as approved by the 
Office of Management and Budget under 
control number 1885-0508, that will be 
used beginning with the FY 1993 grant 
application. 

On September 21,1992, the Secretary 
published in the Federal Register (57 
FR 43498) a notice inviting applications 
for new awards for FY 1993 under many 
of the Department*8 direct grant and 
fellowship programs, including the 
Bilingual Educatipn: State Educational 
Agency Program. The deadline date for 
submission of applications for both new 
and continuation awards under the SEA 
program is January 22,1993. All 
applications, including the survey 
forms, are to be transmitted to the 
Department*s Application Control 
Center. 

FOR FURTHER INFORMATION CONTACT: 

Luis A. Catarineau, U.S. Department of 
Education, 400 Maryland Avenue, SW., 
room 5086, Switzer Building, 
Washington, DC 20202-6641, 
Telephone: (202) 205-9907. Deaf and 
hearing impaired individuals may call 
the Federal Dual Party Relay Service at 
1-600-877-8339 (in &e Washington, 
DC 202 area code, telephone 708-9300) 
between 8 a.m. and 7 p.m.. Eastern time. 

Program Authority: 20 U.S.C. 3302. 

Dated: November 24,1992. 

Maria Hernandez Ferrier, 

Director, Office of Bilingual Education and 
Minority Languages Affairs. 

IFR Doc. 92-29658 Filed 12-7-92; 8:45 am] 
BtLUNQ CODE 400<M>1-M 


DEPARTMENT OF ENERGY 

Bonneville Power Administration 

Notice of Hearing and Opportunity for 
Public Review and Comment; 
Proposed Acquisition of Firm Energy 
From Tenaska Washington 11, 
Generation Competitive Acquisition 

AGENCY: Bonneville Power 
Administration (BPA), DOE. 

ACTION: Notice, request for comments. 
BPA File No.: TEN-6(c), All comments 
and documents submitted as part of the 
official record compiled in the process 
should contain the file number 
designation. ___ 

SUMMARY: Notice is given of a project 
specific section 6(c) hearing on BPA’s 
proposal to acquire 240 average 
megawatts (aMW) of firm power from 
the Tenaska Washington 11 generation 
project. This project, located in the 
Frederickson Industrial Area in the 
State of Washington, was proposed by 
Tenaska Power Partners in response to 
BPA*s Request for Proposals: 
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Competitive Acquisition of Firm 
Electric Energy (January 1991). 

Section 6(cJ of the Pacific Northwest 
Electric Power Planning and 
Conservation Act of 1980 (Northwest 
Power Act), 16 U.S.C. 839d(c), requires 
BPA to hold a hearing on proposals to. 
inter alia, acquire a major resource or 
pay preconstruction and investigation 
expenses of the sponsors of a major 
resource. The Administrator is required, 
on the basis of the hearing, to determine 
whether each proposal is consistent 
with the 1991 Northwest Conservation 
and Electric Power Plan (Plan) of the 
Pacific Northwest Electric Power and 
Conservation Planning Council 
(Council). 16 U.S.C. 839d(c)(l)(D)(i). 

Responsible Official: John L. Elizalde, 
Director, Division of Resource 
Management, is the official responsible 
for the Section 6(c) hearing on the 
proposal to acquire up to 240 aMW of 
firm energy from the Tenaska 
Washington II generation project. 

DATES: A description of BPA*s 
Generation Competitive Acquisition 
Program and supporting documentation 
is available at this time from BPA's 
Public Information Center, 905 NE 11th 
Avenue, Portland, Oregon 97232-4189, 
telephone number 503-230-3478. 

Persons wishing to become a formal 
“party" to this hearing must notify BPA 
in writing of their intention to do so in 
accordance with the requirements 
contained in this notice. The written 
petitions to intervene must be received 
by January 28,1993, and should be 
addressed to Hearing Officer—^APG, 
TEN-6(c), Bonneville Power 
Administration, P.O. Box 3621, 

Portland, Oregon 97208-3621. In 
addition, a copy of the intervention 
must be served on BPA's Office of 
General Counsel—APG, do Paul 
Majkut, P.O. Box 3621, Portland, Oregon 
97208-3621. Petitions to intervene can 
be mailed to the above address, hand 
delivered to the Office of General 
Counsel, Bonneville Power 
Administration, 905 NE 11th Avenue, 
Portland, Oregon, or faxed to the Office 
of General Counsel, Bonneville Power 
Administration. 503-230-7405. 

Persons need not petition for pcirty 
status or attend the hearings in order to 
have their views included in the record. 
Persons who are not parties may submit 
oral and written comments to the BPA 
Public Involvement Office through 
March 25,1993. 

The prehearing will commence at 1 
p.m. on February 2,1993, before the 
Hearing Officer in room 106, Bonneville 
Power Administration, 905 NE 11 th 
Avenue, Portland, Oregon 97232. 
Rogistration for the prehearing 
conference will begin at 12 30 p.m. 


The hearing will commence at 10 a.m. 
On April 7,1993, at the Oregon 
Convention Center, 777 NE. Martin 
Luther King Jr. Boulevard, Portland, 
Oregon 97232. 

At the prehearing conference, the 
Hearing Officer will act on all 
intervention petitions, rule on any 
motions, adopt additional special 
procedures, develop a service list for 
this procedure, establish the hearing 
schedule and consolidate parties with 
similar interests for purposes of 
expediting cross-examination and filing 
jointly sponsored testimony and briefs. 
Other issues that may be discussed at 
the prehearing conference include 
discovery, need for clarification 
sessions, scope of cross-examination 
and other pertinent matters. Notice of 
the procedural schedule, the service list 
and any other orders issued by the 
Hearing Officer at the prehearing 
conference will be mailed to all parties 
of record. Objections to orders made by 
the Hearing Officer at the prehearing 
conference must be made in person or 
through a representative at the 
prehearing conference. 

Pursuant to section 1(c) of the hearing 
procedures, BPA waives the 
requirement in section 5(d) of the 
Section 6(c) Hearing Procedures that an 
opposition to an intervention petition be 
filed and served at least 24 hours before 
the prehearing conference. Any 
opposition to an intervention petition 
may instead be made at the prehearing 
conference. Any party, including BPA, 
may oppose a petition to intervene. 

The Administrator's Record of 
Decision on the proposal will be 
completed by May 28,1993. The 
Hearing Officer will establish the 
hearing schedule so as to enable the 
Administrator to meet this date. The 
following proposed schedule is 
provided for informational purposes. A 
final schedule will be established by the 
Hearing Officer at the prehearing 
conference. 

February 2,1993—Prehearing Conference to 
set schedule and act on petitions to 
intervene. 

February 9,1993—BPA files direct case. 
March 10,1993—Parties file direct case. 
March 25,1993—Participants’ written 
comments due. 

March 30,1993—All litigants file rebuttal 
testimony. 

April 7,1993—Cross-Examination. 

April 28,1993—Draft Record of Decision 
issued. 

May 10,1993—Oral Argument of Briefs on 
Exceptions. 

May 28,1993—Final Record of Decision 
issued and transmitted to the Council. 

The hearing will be conducted 
pursuant to the Section 6(c) Hearings 


Procedures adopted by the 
Administrator on November 12,1986. 

51 FR 42,902 (1986). 

ADDRESSES: Written comments should 
be submitted to the Public Involvement 
Manager—^ALP, Bonneville Power 
Administration, P.O. Box 12999, 
Portland, Oregon 97212. Comments 
should be submitted to the Public 
Involvement Office at the following 
telephone numbers, 1-800-622-4519 
toll free nationwide, or 503-230-3478 
in Portland, Oregon. 

FOR FURTHER INFORMATION CONTACT: Ms. 
Julie Pipher, BPA Public Involvement 
Office—ALP, P.O. Box 12999, Portland. 
Oregon 97212, 503-230-5039. 
Telephone numbers, voice/TTY, for the 
Public Involvement Office are 503-230- 
3478 in Portland, or toll-free 800-622- 
4519. 

Information may also be obtained 
from: 

Mr. George E. Bell, Lower Columbia Area 
Manager, 1500 NE. Irving Street, room 243, 
Portland, Oregon 97208, 503-230-4551. 
Mr. Robert Lafiel, Eugene District Manager, 
Federal Building, room 206, 211 East 
Seventh Street, Eugene. Oregon 97410, 
503-465-6952. 

Mr. Wayne R. Lee, Upp)er Columbia Area 
Manager, room 561 U.S. Court House, 920 
W. Riverside Avenue, Spokane, 
Washington 99201, 509-353-2518. 

Ms. Carol S. Fleischman, Spokane District 
Manager, room 112 U.S. Court House, 920 
W. Riverside Avenue, Spokane, 
Washington 99201, 509-353-3279. 

Mr. George E. Eskridge, Montana District 
Manager, 800 Kensington, Missoula, 
Montana 59801, 406-329-3060. 

Mr. Ronald K. Rodewald, Wenatchee District 
Manager, 301 Yakima Street, room 307, 
Wenatchee, Washington 99807, 509-662- 
4377. 

Mr. Terence G. Esvelt, Puget Sound Area 
Manager, 210 Queen Avenue North, suite 
400, battle, Washington 98109, 206-553- 
4130. 

Mr. Thomas Wagenhoffer, Snake River Area 
Manager, West 101 Poplar. Walla Walla, 
Washington 99362, 508-522-6226. 

Mr. Jim Normandeau, Boise District Manager, 
Federal Building, 304 North Eighth Street, 
room 450, Boise, Idaho 83702, 208-334- 
9137. 

Ms. C. Clark Leone, Idaho Falls District 
Manager, 1527 Hollipark Drive, Idaho 
Falls, Idaho 83401, 208-523-2706. 

SUPPLEMENTARY information: 

I. Background 

BPA is a Federal power marketing 
agency with statutory responsibilities to 
supply electrical power to its utility, 
industrial, and other customers in the 
Pacific Northwest. Section 6(a)(2) of the 
Northwest Power Act, 16 U.S.C. 
839d(a)(2), directs the Administrator to 
acquire sufficient resources, in addition 
to conservation and renewable 
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resources, to meet contractual 
obligations. According to BPA*s current 
load/resource balance study, the 
demand for energy now exceeds supply 
by about 400 aMW. By the year 2000, 
BPA’s current load/resource balance 
study projects an energy deficit of 1,500 
to 2,600 aMW. Section 6(i). 16 U.S.C. 
839d(i) directs the Administrator to 
structure acquisition contracts with 
terms and conditions that will ensure 
“timely construction, scheduling, 
completion and operation of resources**. 

The 1990 Resource Program 
recommended that BPA develop and 
implement an all-source competitive 
acquisition pilot program. The primary 
objective of the pilot program was to 
provide BPA with the ability to 
systematically solicit, evaluate, and 
select cost-effective resource proposals 
that are offered for purchase. A 
secondary objective was for BPA to 
assess the benefits and costs of using a 
competitive process for developing cost- 
effective new energy supplies. 

BPA issued a January 1991 Request 
for Proposals for as much as 300 aMW 
of firm energy. By the June 18,1991, the 
closing date of the solicitation, BPA 
received 103 resource proposals 
totalling 5,209 aMW of generation and 
116 aMW of conservation. Through an 
analysis of system cost, project viability 
and non-price environmental factors, 
BPA selected 17 conservation and 10 
generation projects for further 
consideration and review with a view 
towards satisfying the 300 aMW target. 

Section 6(c) of the Northwest Power 
Act requires the Administrator to 
conduct a public hearing on any BPA 
proposal to, inter alia, acquire a major 
resource, or pay preconstruction and 
investigation costs to a sponsor of major 
resources. 16 U.S.C. 839d(c)(l). 
Following completion of the hearing, 
the Administrator must make a written 
determination whether the proposed 
actions are consistent with the CounciPs 
1991 Plan. 16 U.S.C. 839d(c)(l)(D)(i). A 
major resource is a resource having a 
planned capability greater than 50 
aMW, and which BPA acquires for a 
period of more than 5 years. 16 U.S.C. 
839a(12). The Northwest Power Act also 
permits the Council to subsequently 
determine whether the proposed actions 
are consistent with the Council’s 1991 
Plan. 16 U.S.C. 839d(c)(2). If either the 
Administrator or the Council 
determines that the proposal is 
inconsistent with the Plan, BPA can 
proceed with the proposal only after 
receiving expenditure authorization 
from Congress. 16 U.S.C. 839d(c)(3). 


n. Relevant Statutory Provisions 

Bonneville Project Act, 16 U.S.C, 832 
et seq,i Federal Columbia River 
Transmission System Act, 16 U.S.C 838 
et seq,; Northwest Power Act, 16 U.S.C. 
839 et seq, 

m. Procedures Governing Section 6(c) 
Hearings 

Section 6(c) Hearings Procedures were 
adopted by the Administrator on 
November 12,1986. 51 FR 42,902 
(1986). The procedures are available 
upon request from the BPA Public 
Reference Room. 

The 6(c) Hearing Procedures provide, 
among other things, for publication of a 
notice of the proposed major resource 
action in the Federal Register, a 
prehearing conference, a hearing, 
receipt of written or oral comments, 
compilation of a hearing record, 
preparation of a Record of Decision, 
which includes the Administrator’s 
determination regarding consistency, 
and the transmittal of the Record of 
Decision to the Council. 

The hearings procedures provide that 
the Administrator may approximate the 
amount of time available to the hearing 
officer to conduct the hearing, compile 
the hearing record, and permit the 
Administrator to prepare and complete 
his Record of Decision for transmittal to 
the Council. 

The prefiled testimony of BPA 
witnesses will be available on February 
9,1992. A copy of the testimony will be 
given to persons who may be requesting 
party status. During the 6(c) proceeding, 
copies of testimony, exhibits, studies, 
qualifications, attachments, and other 
relevant documents will be available to 
any interested person for review in the 
Public Information Center, 905 NE 11th 
Avenue, Portland, Oregon 97232-4189. 
The telephone number for the Public 
Information Center is 503-230-3478. 

The Section 6(c) Hearing Procedures 
distinguish between '’participants** and 
“parties.** Those persons who wish to be 
“participants** in the hearing need only 
to submit written comments to the BPA 
Public Involvement Office. Participants’ 
comments will become a part of the 
hearing record and their issues 
addressed in the Record of Decision if 
received by March 25,1993. 

Participants are not entitled to cross- 
examine parties* witnes^s, seek 
discovery, serve or be served with 
documents, and are not subject to the 
same procedural requirements as 
parties. 

Persons who wish to be “parties’* to 
the 6(c) hearing must file a written 
petition to interv^ene, explaining their 
interests in sufficient detail to permit 


the hearing officer to determine whether 
they have a relevant interest in the 
hearing. Tenaska Power Partners or the 
Council may intervene and gain party 
status upon request. All petitions must 
specify the person’s interests in the 
outcome of the hearing. 

Parties are subject to all procedural 
requirements contained in these hearing 
procedures and are entitled to service of 
documents from all parties. Parties also 
may be cross-examined and are required 
to serve documents on the other parties. 
The Hearing Officer may allow BPA and 
the parties to engage in discovery 
subject to the time available for the 
hearing. 

In order to facilitate and discovery, 
the Hearing Officer may order BPA, the 
parties, or both, to make witnesses 
available for clarifying sessions. The 
Hearing Officer may ^edule cross- 
examination as appropriate. The 
Hearing Officer is encouraged to allow 
filing of surrebuttal testimony, which 
may be filed in lieu of cross- 
examination. At the close of cross- 
examination, parties may have the 
opportunity to file briefs. Oral argument 
will not be heard, unless all parties 
agree to substitute oral argument for a 
brief on exceptions. 

The hearing record will include, 
among other things, transcripts of the 
hearing, testimony and exhibits, all 
comments submitted to BPA, briefs and 
pleadings, and any other materials and 
information submitted by BPA. The 
Hearing Officer will certify the record. 
From this record, the Administrator will 
prepare a Record of Decision which will 
identify and resolve each relevant major 
issue presented by BPA, parties, or 
participants in the hearing process. The 
Record of Decision will set forth the 
Administrator’s decision on each of 
these issues. 

Upon completion of the Record of 
Decision, the Administrator will 
promptly provide a copy of the Record 
of Dedsion to the Ck)uncil. The 
Administrator will also promptly serve 
copies of the Record of Decision to all 
parties to the proceeding. Copies will 
also be available to the participants 
upon request to BPA’s Public 
Involvement Office. 

rv. Proposed Major Resource Actions 

BPA is proposing to acquire 240 aMW 
of firm energy fix)m Tenaska 
Washington n under the Generation 
Competitive Acouisition Program. 

In the materials included tne 
program’s solicitation, BPA stated that 
no portion of a proposed resource 
resulting from the selection process 
would be offered to regional utilities for 
ownership, participation, or 
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sponsorship because this offer could 
unreasonably delay or complicate the 
acquisition. Tenaska Washington II is 
the only major resource proposed for 
acquisition. BPA is also proposing to 
pay certain costs to Tenaska in event 
that, despite good faith efforts by both 
parties, BPA does not acquire or 
Tenaska is unable to construct the 
resource. 

BPA and Tenaska Power Partners 
have executed a letter of intent for the 
firm energy from Tenaska Washington II 
and agreed to an initial contract which 
would run for 20 years. The levelized 
cost to BPA of power from this project 
over this period would be 3 cents per 
kilowatt hour (1990 dollars). BPA has an 
option to renew the contract for an 
additional 15 years. 

Tenaska Power Partners is proposing 
to construct a combustion turbine that 
would be operated as a combined cycle 
system. Tenaska Power Partners is 
proposed to locate this project in the 
Frederickson Industrial Area in the 
State of Washington. The primary fuel 
for this project would be natural gas, 
which would be delivered over an 
existing pipeline adjacent to the project 
and connected to the facility by a short 
feeder pipe or stub. The back-up fuel 
would be oil, which would be stored on 
site. Tenaska is currently in the process 
of securing the necessary permits and 
licenses for this project. Commercial 
operation could begin as early as the 
summer of 1996. 

The Administrator’s primary 
determinations in the Record of 
Decision shall be limited to the 
following. The Administrator shall 
determine whether the proposal to 
acquire up to 240 aMW of firm energy 
from Tenaska Washington II, a project 
proposed by Tenaska Power Partners, is 
consistent with the Council's 1991 Plan 
and satisfies any other appropriate 
requirements of section 6 of the 
Northwest Power Act. The system cost 
analysis addressing consistency with 
the Council’s Plan shall be based on life- 
cycle costs using levelized net present 
values. Since the determination shall be 
based on life-cycle costs, annual or 
yearly costs shall be excluded from the 
scope of this proceeding. 

Issued in Portland, Oregon, on November 
25,1992. 

Randall W. Hardy, 

Administrator. 

IFR Doc. 92-29746 Filed 12-7-92; 8:45 ami 
billing code 6450-01-*/! 


Office of Fossil Energy 

[FE Docket No. 92-147-NQ] 

Howard Energy Co., Inc.; Order 
Granting Blanket Authorization To 
Import and Export Natural Gas From 
and To Canada 

agency: Office of Fossil Energy, DOE. 
ACTION: Notice of order. 

SUMMARY: The Office of Fossil Energy of 
the Department of Energy gives notice 
that it has issued an order granting 
Howard Energy Co., Inc., blanket 
authorization to import up to 36 Bcf of 
natural gas from Canada and export up 
to 36 Bcf of natural gas to Canada over 
a two-year term beginning on the date 
of the first import or export. 

A copy of this order is available for 
inspection and copying in the Office of 
Fuels Programs Docket Room, 3F-056, 
Forrestal Building, 1000 Independence 
Avenue SW.. Washington, DC 20585, 
(202) 586-9478. The docket room is 
open between the hours of 8 a.m. and 
4:30 p.m., Monday through Friday, 
except Federal holidays. 

Issued in Washington, DC, November 30, 
1992. 

Charles F. Vacek, 

Deputy Assistant Secretary for Fuels 
Programs, Office of Fossil Energy, 

IFR Doc. 92-29745 Filed 12-7-92; 8:45 am) 
BILLING CODE 645(M)1-M 


[FE Docket No. 92-13»-NG] 

JMC Fuel Services, Inc.; Order 
Granting Blanket Authorization to 
Export Natural Gas to Canada 

AGENCY: Office of Fossil Energy, DOE. 
ACTION: Notice of order. 

SUMMARY: The Office of Fossil Energy of 
the Department of Energy gives notice 
that it has issued an order granting JMC 
Fuel Services, Inc. a blanket 
authorization to export up to 12 Bcf of 
natural gas to Canada over a two-year 
period beginning on the date of first 
delivery after November 30,1992, the 
date its current authorization expires. 

A copy of this order is available for 
inspection and copying in the Office of 
Fuels Programs Docket Room, 3F-056, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC 20585, 
(202) 586-9478. The docket room is 
open between the hours of 8 a.m. and 
4:30 p.m., Monday through Friday, 
except Federal holidays. 


Issued in Washington, DC, December 1, 
1992. 

Charles F. Vacek, 

Deputy Assistant Secretary for Fuels 
Programs, Office of Fossil Energy. 

(FR Doc. 92-29744 Filed'12-7-92; 8:45 am) 
BILUNG CODE 6450-01-M 


[FE Docket No. 92-66-NQ] 

Sltha/lndependence Power Partners, 
LP.; Order Granting Long-Term 
Authorization To Export and Import 
Natural Gas To and From Canada 

AGENCY: Office of Fossil Energy, DOE. 
ACTION: Notice of order. 

SUMMARY: The Office of Fossil Energy of 
the Department of Energy gives notice 
that it has issued an order granting 
Sithe/Independence Power Partners, 

L.P. (Sithe) a long-term authorization to 
export to Canada and import back to the 
United States up to 190,000 Mcf per day 
domestic natural gas over a 20-year and 
5-month period begining no later than 
August 1,1995. 

A copy of this order is available for 
inspection and copying in the Office of 
Fuels Programs Docket Room, 3F-056, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC 20585, 
(202) 586-9478. The docket room is 
open between the hours of 8 a.m. and 
4:30 p.m., Monday through Friday, 
except Federal holidays. 

Issued in Washington, DC, December 1, 
1992. 

Charles F. Vacek, 

Deputy Assistant Secretary for Fuels 
Programs, Office of Fossil Energy. 

[FR Doc. 92-28743 Filed 12-7-92; 8:45 ami 
B4LUNG CODE 6450-01-11 


[FE Docket No. 92-131-NG] 

Southern California Edison Co.; Order 
Granting Long-Term Authorization To 
Import Natural Gas From Canada 

AGENCY: Office of Fossil Energy, DOE. 
ACTION: Notice of order. 

SUMMARY: The Office of Fossil Energy of 
the Department of Energy gives notice 
that it has issued an order granting 
Southern California Edison Company a 
long-term authorization to import up tc 
224,400 Mcf natural gas from Canada 
over a 15-year term beginning on the 
later of November 1,1993, or the date 
that all necessary firm transportation is 
available. 

A copy of this order is available for 
inspection and copying in the Office of 
Fuels Programs Docket Room, 3F-056, 
Forrestal Building, 1000 Independence 
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Avenue, SW., Washington, DC 20585, 
(202) 586-9478. The docket room is 
open between the hours of 8 a.m. and 
4:30 p.m., Monday through Friday, 
except Federal holidays. 

Issued in Washington, DC, December 1, 
1992. 

Charles F. Vacek, 

Deputy Assistant Secretary for Fuels 
Programs, Office of Fossil Energy. 

IFR Doc. 92-29742 Filed 12-7-92; 0:45 am] 
BILLING COD€ 6450-01-11 


ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL-4543-11 

Agency Information Collaction 
Activities Under OMB Review 

AGENCY: Environmental Protection 
Agency (EPA). 
action: Notice. 

SUMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.), this notice announces that 
the Information Collection Request (ICR) 
abstracted below has been forwarded to 
the Ofhce of Management and Budget 
(OMB) for review and comment. The 
ICR describes the nature of the 
information collection and its expected 
cost and burden. 

DATES: Comments must be submitted on 
or before January 7,1993. 

FOR FURTHER INFORMATION OR A COPY OF 
THIS ICR, CONTACT: Sandy Farmer at EPA, 
(202) 260-2740. 

SUPPLEMENTARY INFORMATION: 

Office of Air and Radiation 

Title: Radionuclide Information 
Collection from Federal Facilities 
Licensed by the Nuclear Regulatory 
Commission (EPA ICR No. 1100.07). 
Abstract: Recently the Agency made 
effective National Emission Standards 
for Hazardous Pollutants (NESHAP) for 
radionuclide emissions from facilities 
licensed by the Nuclear Regulatory 
Commission. At the time of 
promulgation, December 15,1989, (54 
FR 51653) OMB did not grant approval 
for the recordkeeping and reporting 
requirements. In addition the rule was 
stayed. 

The stay expired for this category of 
facilities on November 16,1992 and the 
Agency is now seeking approval for 
these requirements. The requirements 
for the annual report and recordkeeping 
are contained in 40 CFR 61.104 and 40 
CFR 61.105 respectively. They include 
facility identihcation and location; a 
listing of radioactive materials and a 
description of the processing which the 


materials imdergo; a listing of points 
where radioactive materials are released 
to the atmosphere: a description of 
emission controls at each point of 
release; the distance to the nearest 
school, residence, business or office and 
nearest farm producing vegetables, milk 
and meat; descriptions of the released 
radionuclides and methods for 
determining releases; stack, building 
and user-supplied input parameters and 
a description of construction and 
modifications. The Agency will use this 
information for compliance 
determination. 

Burden Statement: The public 
reporting burden for this amendment to 
the approved collection of information 
is estimated to average 23 hours per 
response, including time for reviewing 
instructions, conducting tests, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. 

Respondents: Facilities licensed by 
the Nuclear Regulatory Commission to 
use or handle radioactive materials 
Estimated Number of Respondents: 
6000. 

Estimated Total Annual Burden on all 
Respondents: 201,648. 

Frequency of Collection: Annually. 
Send comments regarding the burden 
estimate, or any other aspect of this 
information collection, including 
suggestions for reducing the burden, to; 
Sandy Farmer, U.S. Environmental 
Protection Agency, Information Policy 
Branch (PM-223Y), 401 M Street, 

SW., Washington, DC, 20460. 
and 

Chris Wolz, Office of Management and 
Budget, Office of Information and 
Regulatory Affairs, 725 17th Street, 
NW.,Washington, DC, 20530. 

Dated: November 30,1992. 

Paul Lapsley, 

Director, Regulatory Management Division. 
[FR Doc. 92-29760 Filed 12-7-92; 8:45 am) 

BILLING CODE 6660-5G-f 


[FRL-^1543-3] 

Agency Information Collection 
Activities Under OMB Review 

agency: Environmental Protection 
Agency (EPA). 

ACTION: Notice. 

SUMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.), this notice announces that 
the Information Collection Request (ICR) 
abstracted below has been forwarded to 
the Office of Management and Budget 


(OMB) for review and comment. The 
ICR describes the nature of the 
information collection and its expected 
cost and burden. 

DATES: Comments must be submitted on 
or before January 7,1993. 

FOR FURTHER INFORMATION OR A COPY OF 
THIS ICR, CONTACT: Sandy Farmer at EPA, 
(202) 260-2740. 

SUPPLEMENTARY INFORMATION: 

Office of Solid Waste and Emergency 
Response 

Title: Part B Permit Application, 
Permit Modifications, and Special 
Permits (ICR No. 1573-02; OMB No. 
2050-0009). This is a renewal of a 
currently approved ICR. 

Abstract: This ICR is a comprehensive 
presentation of the information 
collection activities for owners and 
operators of hazardous waste treatment, 
storage, and disposal facilities (TSDFs) 
submitting applications for a Part B 
permit or permit modification, as 
provided in 40 CFR Parts 264 and 270, 
and details the requirements for: 
demonstrations and exemptions from 
permit requirements, the Part B permit 
application, and permit modifications 
and special permits. 

Applicants must respond to a variety 
of general reporting and recordkeeping 
requirements, including record 
retention, notice of changes, notice of 
health threat, etc. EPA will use this 
information to (1) issue permits, (2) 
substantiate information that has been 
submitted in the permit, (3) assure that 
facilities are in compliance with the 
conditions of their permits, and (4) 
identify instances where permits need 
to be revised to accommodate new 
situations. 

Burden Statement: The public 
reporting and recordkeeping burden for 
this collection is estimated to average 
183 hours per response and includes all 
aspects of the information collection, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 

Respondents: Owners and operators 
of hazardous waste TSDFs. 

Estimated Number of Respondents: 
982. 

Estimated Number of Responses per 
Respondent: 1. 

Estimated Total Annual Burden on 
Respondents: 179,861 hours. 

Frequency of Collection: On occasion. 

Send comments regarding the burden 
estimate, or any other aspect of this 
collection of information, including 
suggestions for reducing the burden, to: 
Sandy Farmer, U.S. Environmental 

Protection Agency, Information Policy 
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Branch (PM-223Y), 401 M Street, 

SVV., Washington, DC. 20460. 

and 

Jonathan Gledhill, Office of 
Management and Budget, Office of 
Information and Regulatory Affairs, 
725 17th Street, NW.,Washington, DC, 
20503. 

Dated: December 2,1992. 

Paul Lapftley, 

Director, Begulatory Management Division. 
[FRDoc. 92-29761 Filed 12-7-92; 8:45 ami 

BILUNG code 6560-5G-f 


federal communications 

COMMISSION 

Public Information Collection 
Requirements Submitted to Office of 
Management and Budget for Review 

November 27,1992. 

The Federal Communications 
Commission has submitted the 
following information collection 
requirements to 0MB for review and 
clearance under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3507). 

Copies of these submissions may be 
purchased from the Commission’s copy 
contractor, Downtowm Copy Center, 

1990 M Street, NW., suite 640, 
Washington, DC 20036, (202) 452-1422. 
For further information on these 
submissions contact Judy Boley, Federal 
Communications Commission, (202) 
632-7513. Persons wishing to comment 
on these information collections should 
contact Jonas Neihardt, Office of 
Management and Budget, room 3235 
NEOB, Washington, DC 20503, (202) 
395-4814. 

0MB Number: 3060-0280 
Tif/e; Section 90.633(f)&(g), 

Conventional systems loading 
requirements (wide area systems) 
Acbon; Extension of currently approved 
colleaion 

Bespondents: State or local 
governments, non-profit institutions, 
and business or other for-profit 
Brequency of Response: On occasion 
reporting 

Estimated Annual Burden: 15 
responses; 1 hour average burden per 
response; 15 hours total annual 
burden 

Needs and Uses: 800 and 900 MHz radio 
systems are normally licensed to 
cover a confined area of operation. 
These rule sections, however, provide 
applicants who need specially 
configured wide area or ribbon 
systems the opportunity to request 
authorization for such systems upon a 
showing of need. The information is 
used by FCC personnel to determine 


if such systems should be authorized. 
Since the frequencies are reused by 
other licensees. Commission 
responsibility for maintaining 
spectrum efficiency necessitates this 
determination. 

OMB Number: 3060-0307 

Title: Section 90.629(a), Extended 
implementation schedule 

Action: Extension of currently approved 
collection 

Respondents: State or local 
governments, non-profit institutions, 
and business or other for-profit 
(including small businesses) 

Frequency of Response: On occasion 
reporting 

Estimated Annual Burden: 50 
responses; 1 hour average burden per 
response; 50 hours total annual 
burden 

Needs and Uses: Applicants requesting 
frequencies in the Public Safety, 
Industrial/Land Transportation, 
Business, and General Categories for 
either trunked or conventional 
operations may be authorized a period 
of up to three (3) years for placing a 
station in operation in accordance 
with the following provision: The 
applicant submits justification for an 
extended implementation period. The 
justification must include the 
implementation schedule (with 
milestones) for the construction and 
the loading of the facility (e.g., 
construction of base stations and for 
placing mobiles in service) and must 
show certain parameters outlined in 
this rule section. This rule section 
provides flexibility to those entities 
needing longer implementation 
periods due to multi-year funding 
cycles, system size or complexity. 
Commission licensing personnel use 
the information to determine if the 
grant of an extended implementation 
schedule is warranted. 

OMB Number: 3060-0290 

Title: Section 90.517, Developmental 
Operation—Report of Operation 

Action: Extension of a currently 
approved collection 

Respondents: State or local governments 
and businesses or other for-profit 

Frequency of Response: On occasion 
reporting 

Estimated Annual Burden: 100 
responses; 2 hours average burden per 
response; 200 hours total annual 
burden 

Needs and Uses: Developmental 
authorizations are usually employed 
by licensees who wish to test and 
develop some new use of 
radiocommunication facilities. Eadi 
such developmental licensee must 
report upon termination of 


development, or application for 
license renewal, specific information 
evaluating the usefulness of previous 
or desired continued operation of 
such a system. The information is 
used by Licensing Division personnel 
to evaluate the need for renewal of the 
applicant’s authorization. This 
information is also used by policy¬ 
making personnel to decide the 
desirability of instituting rulemaking 
proceedings involving new 
technologies or new uses of the radio 
spectrum. 

OMB Number: 3060-0273 

Title: Section 94.43, Procedure for 
Obtaining Special Temporary 
Authority 

Action: Extension of a currently 
approved collection 

Respondents: State or local 
governments, non-profit institutions, 
and businesses or other for-profit 
(including small businesses) 

Frequency of Response: On occasion 
reporting 

Estimated Annual Burden: 125 
responses; 1 hour average burden per 
response; 125 hours total annual 
burden 

Needs and Uses: Under certain 
circumstances specified in 47 CFR 
94.43, the Commission will consider 
granting a “Special Temporary 
Authorization” (STA). An STA 
permits an applicant to conduct 
operations for up to 180 days without 
going through the normal application 
forms and procedures set out in part 
94. In order to process a STA request, 
the FCC requires certain minimum 
information, including need for 
special action, type and purpose of 
operation, station location, equipment 
type, frequencies and emissions. This 
information is used by FCC personnel 
to determine if the grant of an STA is 
warranted, and to allow the 
Commission to have certain minimum 
information about the station's 
characteristics should interference 
problems arise. In the absence of this 
requirement, applicants would be 
unable to meet their special and 
emergency needs for communications 
since they would have to go through 
the full written application process 
specified by section 308(b) of the 
Communications Act of 1934, as 
amended. 

Federal Communications Commission. 

Donna R. Searcy, 

Secretary. 

(FR Doc. 92-29635 Filed 12-7-92; 8:45 am) 

BILUNQ CODE e712-01-ai 
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FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Information Collection Submitted to 
0MB for Review 

AGENCY: Federal Deposit Insurance 
Corporation. 

ACTION: Notice of information collection 
submitted to OMB for review and 
approval under the Paperwork 
Reduction Act of 1980. 

SUMMARY: In accordance with 
requirements of the Paperwork 
Reduction Act of 1980 (44 U.S.C. 

Chapter 35), the FDIC hereby gives 
notice that it has submitted to the Office 
of Management^and Budget a request for 
OMB review oflhe information 
collection system described below. 

Type of Review: Revision of a 
currently approved collection. 

Title: Contract and Procurement 
Information Requirements. 

Form Number: FDIC 3320/11, 3320/ 
13, 3320/14, 3320/19, 6371/01. 

OMB Number: 3064-0072. 

Expiration Date of OMB Clearance: 
January 31,1993. 

Respondents: Vendors and contractors 
who wish to do business with the FDIC 
Frequency of Response: One-time. 
Number of Respondents: 3,000. 
Number of Responses Per 
Respondent: 1. 

Total Annual Responses: 3,000. 
Average Number of Hours Per 
Response: 0.75. 

Total Annual Burden Hours: 2,250. 
OMB Reviewer: Gary Waxman, (202) 
395-7340, Office of Management and 
Budget, Paperwork Reduction Project 
3064-0072, Washington, DC 20503. 

FDIC Contact: Steven F. Hanft, (202) 
898-3907, Office of the Executive 
Secretary, room F-400, Federal Deposit 
Insurance Corporation, 550 17th Street 
NW., Washington, 20429. 

Comments: Comments on this 
collection of information are welcome 
and should be submitted before 
February 8,1993. 

ADDRESSES: A copy of the submission 
may be obtained by calling or writing 
the FDIC contact listed below. 
Comments regarding the submission 
should be addressed to both the OMB 
reviewer and the FDIC contact listed 
above. 

SUPPLEMENTARY INFORMATION: 

Information is required from vendors 
and contractors who wish to do 
business with the FDIC. The 
information is used to evaluate bids and 
proposals from offerors, to award 
contracts, and to make purchases of 
goods and services in support of FDIC*s 
mission. 


Dated; December 2,1992. 

Federal Deposit Insurance Corporation. 
Hoyle L« Robinson, 

Executive Secretary. 

IFR Doc. 92-29726 Filed 12-7-92; 8:45 am) 
BILUNQ CODE 9714-01-41 


Notice Concerning Issuance of Powers 
of Attorney 

AGENCY: Federal Deposit Insurance 
Corporation. 

ACTION: Public notice. 

SUMMARY: In order to facilitate the 
discharge of its responsibihties as a 
conservator and liquidator of insured 
depository institutions, the Federal 
Deposit Insurance Corporation (FDIC) 
pubhshes the following notice. The 
publication of this notice is intended to 
comply with title 16, section 20 of the 
Oklahoma Statutes (16 O.S. 20) which, 
in part, declares Federal agencies that 
publish notices in the Federal Register 
concerning their promulgation of 
powers of attorney, to be exempt from 
the statutory requirement of having to 
record such powers of attorney in every 
county in which the agencies wish to 
effect the conveyance or release of 
interests in land. 

Notice 

Pursuant to section 11 of the Federal 
Deposit Insurance (FDI) Act (12 U.S.C. 
1821), as amended by Action 212 of the 
Financial Institutions Reform, Recovery, 
and Enforcement Act of 1989 (FIRREA), 
the FDIC is empowered to act as 
conservator or receiver of any state or 
federally chartered depository 
institution which it insures. 
Furthermore, under section 11A of the 
FDI Act (12 U.S.C. 1821a), as enacted 
under section 215 of FIRREA, the FDIC 
is also appointed to manage the FSLIC 
Resolution Fund. 

Upon appointment as a conservator or 
receiver, &e FDIC by operation of law 
becomes successor in title to the assets 
of the depository institutions on behalf 
of which it is appointed. As Manager of 
the FSLIC Resolution Fund, the FDIC 
became successor in title to both the 
corporate assets formerly owned by the 
now defunct Federal Savings and Loan 
Insurance Corporation (FSLIC), as well 
as to the assets of the depository 
institutions for which the FSLIC was 
appointed receiver prior to January 1, 
1989. In addition, pursuant to Section 
13(c) of the FDI Act (12 U.S.C. 1823(c)), 
the FDIC also acquires legal title in its 
corporate capacity to assets acquired in 
furffierance of providing monetary 
assistance to prevent the closing of 
insured depository institutions or to 


expedite the acquisition by assuming 
depository institutions of assets and 
liaoilities from closed depository 
institutions of which the FDIC is 
receiver. 

In order to facilitate the conservation 
and liquidation of assets held by the 
FDIC in its aforementioned capacities, 
the FDIC has provided powers of 
attorney to selected employees of its 
Oklahoma City Consolidated Office. 
These employees include: Kenneth N. 
Blincow, John H. Fisher, Deborah J. 
Hall, John Schug and Robert Denbow. 

Each employee to whom a power of 
attorney has been issued is authorized 
and empowered to: sign, seal and 
deliver as the act and deed of the FDIC 
any instrument in writing, and to do 
every other thing necessary and proper 
for the collection and recovery of any 
and all monies and properties of every 
kind and nature whatsoever for and on 
behalf of the FDIC and to give proper 
receipts and acquittances therefor in the 
name and on behalf of the FDIC; release, 
discharge or assign any and all 
judgments, mortgages on real estate or 
personal property (including the release 
and discharge of the same of record in 
the office of any Ffrothonotary or 
Register of Deeds wherever located 
where payments on account of the same 
in redemption or otherwise may have 
been made by the debtor(s)), and to 
endorse receipt of such payment upon 
the records in any appropriate public 
office; receipt, collect and give all 
proper acquittances for any other sums 
of money owing to the FDIC for any 
acquired asset which the attomey-in- 
fact may sell or dispose of; execute any 
and all transfers and assignments as 
may be necessary to assign any 
securities or other choses in action; sign, 
seal, acknowledge and deliver any and 
all agreements as shall be deemed 
necessary or proper by the attomey-in- 
fact in the care and management of 
acquired assets; sign, seal, acknowledge 
and deliver indemnity agreements and 
surety bonds in the name of and on 
behalf of the FDIC; sign receipts for the 
payment of all rents and profits due or 
to become due on acquired assets; 
execute, acknowledge and deliver deeds 
of real property in the name of the FDIC; 
extend, postpone, release and satisfy or 
take such other action regarding any 
mortgage lien held in the name of the 
FDIC; execute, acknowledge and deliver 
in the name of the FDIC a power of 
attorney wherever necessary or required 
by law to any attorney employed by the 
FDIC; foreclose any mortgage or other 
lien on either real or personal property, 
wherever located; do and perform every 
act necessary for the use, hquidation or 
collection of acquired assets held in the 
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name of the FDIC; and sign, seal, 
acknowledge and deliver any and all 
documents as may be necessary to settle 
any action(s) or claim(s) asserted against 
the FDIC, either in its Receivership or 
Corporate capacity, or as Manager of the 
FSUC Resolution Fund. 

Dated: December 2,1992. 

Federal Deposit Insurance Corporation. 

Hoyle L. Robinson, 

Executive Secretary. 

(FR Doc. 92-29724 Filed 12-7-92; 8:45 am) 
BIUJNG code 6714-01-M 


federal maritime commission 

Notice of Agreement(s) Filed 

The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC, Office of the Federal 
Maritime Commission, 800 North 
Capitol Street, NW., 9th Floor. 

Interested parties may submit comments 
on each agreement to the Secretary, 
Federal Maritime Commission, 
Washington, DC 20573, within 10 days 
after the date of the Federal Register in 
which this notice appears. The 
requirements for comments are found in 
§572.603 of title 46 of the Code of 
Federal Regulations. Interested persons 
should consult this section before 
communicating with the Commission 
regarding a pending agreement. 

Agreement No.: 224-003597-007. 

Title: Puerto Rico Ports Authority/ 
Trailer Marine Transport Corporation 
Terminal Agreement. 

Parties: Puerto Rico Ports Authority; 
Trailer Marine Transport Corporation. 

Synopsis: The amendment reflects a 
name change of an Agreement party 
from “Trailer Marine Transport 
Corporation” to “Crowley American 
Transport, Inc.” In view of this change, 
the Agreement shall henceforth be 
designated as the Puerto Rico Ports 
Aulhority/Crowley American Transport 
Terminal Agreement. 

Agreement No.: 224-200063-010. 

Title: NYSA-ILA Tonnage 
Assessment Agreement. 

Parties: New York Shipping 
Association, Inc.; International 
Longshoremen’s Association AFL-CIO. 

Synopsis: Effective December 1, 1992, 
the $65.00 per container charge for 
cargo originating from or destined to 
Bermuda was reduced to $15.00 per 
container. 

Agreement No: 212-009847-030. 

Title: U.S. Atlantic Coast/Brazil 
Agreement. 


Parties: Companhia de Navegacao 
Lloyd Brasileiro; Companhia de 
Navegacao Maritima Netumar; 
Companhia Maritima Nacional; 
American Transport Lines, Inc. 

Synopsis: The proposed amendment 
extends the 98 percent carrying rate for 
all cargo throu^ December 31,1993. It 
also changes American Transport Lines. 
Inc.’s name to Crowley American 
Transport. Inc. The parties have 
requested a shortened review period. 

Agreement No: 212-009848-029. 

Title: U.S. Gulf/Brazil Aweement. 

Parties: Companhia de Navegacao 
Lloyd Brasileiro; Companhia Maritima 
Nacional; American Transport Lines. 
Inc. 

Synopsis: The proposed amendment 
extends alternate coast ser\dce 
provisions and extends the 95 percent 
carrying rate through December 31, 
1993. It also changes American 
Transport Lines, Inc.’s name to Crowley 
American Transport, Inc. The parties 
have requested a shortened review 
period. 

By Order of the Federal Maritime 
Commission. 

Dated: December 2,1992. 

Joseph C. Polking, 

Secretary. 

IFR Doc. 92-29644 Filed 12-7-92; 8:45 am] 
BILUNQ CODE 


FEDERAL RESERVE SYSTEM 

Banc One Corporation; Formation of, 
Acquisition by, or Merger of Bank 
Holding Companies; and Acquisition 
of Nonbanking Company 

The company listed in this notice has 
applied under § 225.14 of the Board’s 
Regulation Y (12 CFR 225.14) for the 
Board’s approval under section 3 of the 
Bank Holding Company Act (12 U.S.C. 
1842) to become a bank holding 
company or to acquire voting securities 
of a bank or bank holding company. The 
listed company has also applied under 
§ 225.23(a)(2) of Regulation Y (12 CFR 
225.23(a)(2)) for the Board’s approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies, or to engage in such 
an activity. Unless otherwise noted, 
these activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 


Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected to 
produce benefits to tlie public, such as 
greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
roval of the proposal, 
omments regaraing the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than December 28, 
1992. 

A. Federal Reserve Bank of Cleveland 
(John J. Wixted, Jr., Vice President) 1455 
East Sixth Street, Cleveland, Ohio 
44101: 

1. Banc One Corporation, Columbus, 
Ohio, and Banc One West Virginia 
Corporation, Charlestown, West 
Virginia; to acquire 100 percent of the 
voting shares of Key Centurion 
Bancshares, Inc., Charleston, West 
Virginia, and thereby indirectly acquire 
Charleston National Bank, Charleston, 
West Virginia; Citizens National Bank of 
St. Albans, St. Albans, West Virginia; 
Beckley National Bank, Beckley, West 
Virginia; The National Bank of Logan, 
Logan, West Virginia; The National 
Bank of Commerce of Williamson, 
Williamson, West Virginia; Boone 
National Bank, Madison, West Virginia; 
Nicholas County Bank, Summersville, 
West Virginia; The Cent|*al National 
Bank of Buckhannon, Buckhannon, 

West Virginia; The Lincoln National 
Bank of Hamlin, Hamlin, West Virginia; 
Security National Bank & Trust 
Company, Wheeling, West Virginia; The 
First National Bank of New Martinsville, 
New Martinsville, West Virginia; and 
The First Huntington National Bank, 
Huntington, West Virginia; Union 
Bancorp of West Virginia, Clarksburg, 
West Virginia, and thereby indirectly 
acquire Union National Bank of West 
Virginia. Clarksburg, West Virginia, and 
First National Bank of Philippi, 

Philippi, West Virginia; Wayne 
Bancoip, Inc., Wayne, West Virginia, 
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and thereby indirectly acquire Wayne 
County Bank, Inc., Wayne, West 
Virginia; and First National Company, 
Pikeville, Kentucky, and thereby 
indirectly acquire The First National 
Bank of Pikeville. Pikeville. Kentucky. 

In connection with this proposal. Banc 
One West Virginia Corporation has 
applied to become a bmik holding 
company. 

In connection with this application, 
Applicants also propose to acquire 
Reliable Mortgage Company, Charleston, 
West Virginia, and thereby engage in 
mortgage banking activities, pursuant to 
§ 225.25(b)(l)(iii) of the Board’s 
Regulation Y. 

Board of Governors of the Federal Reserve 
System, December 2,1992. 

Jennifer |. Johnson, 

Associate Secretary of the Board, 

(FR Doc. 92-29708 Filed 12-7-92; 8:45 am) 
BILUNG CODE C21(M>1-f 


First Southern Bancorp, Inc., et al.; 
Formations of; Acquisitions by; and 
Mergers of Bank Holding Companies 

The companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) emd § 
225.14 of the Board’s Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act 
(12 U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice 
in lieu of a hearing, identifying 
specifically any questions of fact that 
are in dispute and summarizing the 
evidence that would be presented at a 
hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than 
December 28,1992. 

A. Federal Reserve Bank of 
Richmond (Lloyd W. Bostian, Jr., Senior 
Vice President) 701 East Byrd Street, 
Richmond, Virginia 23261: 

1. First Soutnem Bancorp, Inc,, 
Asheboro, North Carolina; to become a 
bank holding company by acquiring 100 


percent of the voting shares of First 
Southern Savings Bank. Inc., SSB, 
Asheboro, North Carolina. 

B. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President) 230 
South LaSalle Street. Chicago, Illinois 
60690: 

1. ComericQ Incorporated, Detroit, 
Michigan; to acquire 100 percent of the 
voting shares of Comerica Texas 
Incorporated, Detroit, Michigan; Nasher 
Financial Corporation, Dallas, Texas, 
£ind NorthPark National Corporation, 
Dallas. Texas, and thereby indirectly 
acquire NorthPark National Bank of 
Dallas, Dallas, Texas. 

2. Comerica Texas Incorporated, 
Detroit, Michigan; to become a bank 
holding company by acquiring 100 
percent of the voting shares of Nasher 
Financial Corporation, Dallas, Texas, 
and NorthPark National Corporation, 
Dallas, Texas, and thereby indirectly 
acquire NorthPark National Bank of 
Dallas, Dallas, Texas. 

C Federal Reserve Bank of Kansas 
City (John E. Yorke. Senior Vice 
President) 925 Grand Avenue, Kansas 
City, Missouri 64198; 

L Midstate Bancorp, Inc., Hinton, 
Oklahoma; to acquire 96 percent of the 
voting shares of First Community Bank, 
Blanchard, Oklahoma. 

Board of Governors of the Federal Reserve 
System, December 2,1992. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

(FR Doc. 92-29707 Filed 12-7-92; 8:45 am) 
BILLING CODE 621(M>1-F 


Judy Lynn Svajgr, et al.; Change In 
Bank Control Notices; Acquisitions of 
Shares of Banks or Bank Holding 
Companies 

The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and § 
225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817(j)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
notices have been accepted for 
processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that notice 
or to the offices of the Board of 
Governors. Comments must be received 
not later than December 21,1992. 

A. Federal Reserve Bank of Kansas 
City (John E. Yorke, Senior Vice 


President) 925 Grand Avenue, Kansas 
City, Missouri 64198: 

1. Judy Lynn Svajgr, Lexington, 
Nebraska, to acquire an additional 16.66 
percent, for a total of 33.33 percent; 
Christopher Juhl Smith, Lexington, 
Nebraska, to acquire an additional 16.66 
percent, for a total of 33.33 percent; and 
Virginia Marie Olson, Lexington. 
Nebraska, to acquire an additional 16.66 
percent, for a total of 33.33 percent, of 
the voting shares of Midwest Banco 
Corporation, Cozad, Nebraska, and 
thereby indirectly acquire First Bank & 
Trust ^mpany, Cozad, Nebraska, The 
Bank of Wilbur, Wilbur, Nebraska, and 
First State Bank, Enders, Nebraska. 

Board of Governors of the Federal Reserve 
System, December 2,1992. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

(FR Doc. 92-29709 Filed 12-7-92; 8:45 am] 
BILUNG CODE 621<M>1-F 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Social Security Administration 

Statement of Organization, Functions 
and Delegations of Authority 

Part S of the Statement of 
Organization, Functions and 
Delegations of Authority for the 
Department of Health and Human 
Services covers the Social Security 
Administration. Notice is hereby given 
that Chapter S5, of the Office of the 
Deputy Commissioner, Policy and 
External Affairs, is being amended to 
revise the functions of a staff in the 
Office of Communications Technology 
(OCT) (S5EB). Office of Public Affairs 
(OPA) (S5E). and update the 
subordinate component structure of 
OCT. The Community Affairs Staff 
(S5EK3) is being deleted from the Office 
of External Affairs (S5EK). OPA (S5E) 
and the functions and positions 
combined with the Visual Graphics Staff 
(S5EB3) to create the Visual Graphics 
and Community Affairs vStaff (VGCAS) 
(S5EB7). VGCAS plans and designs 
public information materials and plans 
and implements a program of 
community liaison. Chapter S5 is also 
being amended to update the mission 
and reflect the abolishment of a staff in 
the Office of International Policy (S5G). 
The International Studies and 
Organizations Staff (S5GB) is being 
deleted and the functions and positions 
transferred to the Division of 
International Program Policy and 
Agreements (S5GA). The changes are as 
follows: 
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Section S5E.10 The Office of Public 
Affairs-AOrganizaiion): 

D. The Office of Communications 
Technology (S5EB). 

Delete: 

1. The Technical Services Staff 
(S5EB1). 

2. The Visual Graphics Staff (S5EB3). 

3. The Media Production Staff 
(S5EB4). 

4. The Media Development Group 
(S5EB5). 

Add: 

1. The Visual Graphics and 
Community Affairs Staff (S5EB7). 

2. The Media Operations Staff 
(S5EB6). 

G. The Office of External Affairs 
(S5EK). 

Delete: 

1. The Community Affairs Staff 
(S5EK3). 

Renumber: 

“2" to *‘1" and “3" to “2.’* 

Section S5E.20 The Office of Public 
Affairs —(Functions): 

D. The Office of Communications 
Technology (S5EB). 

Delete: 

1. The Technical Services Staff 
(S5EB1) in its entirety. 

2. The Visual Grapnics Staff (S5EB3) 
in its entirety. 

3. The Media Production Staff 
(S5EB4) in its entirety. 

Add: 

1. The Visual Graphics and 
Community Affairs Staff (S5EB7). 

a. Plans, designs and produces 
Agency display presentation, media and 
photographic materials for internal and 
external public information programs. 

b. Produces materials in various 
media materials for the observance of 
special ceremonial events. 

c. Plans and implements a program of 
community liaison in the Baltimore/ 
Washington metropolitan area. 

Maintains viable relationships with 
representatives of users of SSA 
programs, professional societies and 
local governments. 

2. Tne Media Operations Staff 
(S5EB6). 

a. Plans, develops and directs 
electronic systems required for the 
Agency’s television and audiovisual 
productions and management 
communications. 

b. Coordinates all technical activities 
related to the Agency’s television and 
audiovisual production system. 

c. Plans, writes, directs and edits 
motion picture and television 
productions covering all aspects of 
^ocial Security for public information, 
^oA training and management 
information purposes. 

d. Plans, designs and coordinates 
^tellite communication programs for 
i>oA and other agencies nationwide. 


G. The Office of External Affairs 
(S5EK). 

Delete: 

1. The Community Affairs Staff 
(S5EK3) in its entirety. 

Renumber: 

“2” to “1” and “3” to "2.” 

Section S5G.00 The Office of 
International Policy—[Mission): 

Add as fourth sentence: 

It plans, develops and evaluates 
program policies and procedures 
relating to foreign claims administration 
and beneficiaries, and modifies policies 
and procedures to meet program 
requirements in foreign countries. 

Section S5G.10 The Office 
International Policy —(Organization): 

Delete: 

E. The International Studies and 
Organizations Staff (S5GB). 

Reletter: 

“F” to “E.” 

Section S5G.20 The Office of 
International Po/icy—(Functions): 

D. The Division of International 
Program Policy and Agreements (S5GA). 

Add: 

5. Researches and analyzes foreign 
Social Security systems and evaluates 
their relationship to, and effects on, 
United States Social Security program 
issues. Develops international statistical 
comparisons between the United States 
and other countries in various Social 
Security and economic areas. 

6. Directs analytical studies involving 
comparisons of particular aspects of 
Social Security measures in selected 
countries or groups of countries. 

7. Provides advice to policymakers 
and legislative planners on the 
operation of the Social Security systems 
of foreign countries. 

8. Plans and directs the work of 
outside consultants and contractors in 
obtaining information concerning 
foreign Social Security and related 
programs. Maintains a library of 
publications concerning foreign Social 
Security and related programs to 
support the United States international 
research program. 

Delete: 

E. The International Studies and 
Organization Staff (S5GB) in its entirety. 

Reletter: 

“F” to “E.” 

Dated: November 19,1992. 

Ruth A. Pierce, 

Deputy Commissioner for Human Resources. 
IFR Doc. 92-29728 Filed 12-7-92; 8:45 am) 
BILUNQ CODE 4190-29^ 


DEPARTMENT OF INTERIOR 

Bureau of Land Management 

[WY-040-03-4410-02] 

Green River Resource Area, WY; 
Availability of Draft Environmental 
Impact Statement 

AGENCY: The Bureau of Land 
Management (BLM) Green River 
Resource Area, Rock Springs District, 
Wyoming, announces the availability of 
the draft Green River Resource 
Management Plan Environmental 
Impact Statement (RMP EIS) for public 
review and comment. 

SUMMARY: The Draft Green River RMP 
EIS describes and analyzes four 
alternative resource management plans, 
including the BLM’s preferred 
alternative, for managing the BLM- 
administered public lands in the 
planning area. When completed, the 
Green River RMP will provide the 
management direction for future land 
and resource management actions on 
approximately 3.6 million acres of 
public land surface and 3.7 million 
acres of Federal mineral estate 
administered by the BLM within the 
Green River Resource Area. The 
planning area is located in southwestern 
Wyoming in Sweetwater, Uinta, 

Lincoln, Sublette, and Fremont 
counties. 

The Draft RMP EIS focuses on 
resolving five key issues that were 
identified with public involvement 
early in the planning process. These 
issues are: (1) The affects of mineral 
resources exploration and development 
and rights-of-way on the public lands; 

(2) public land access and sales or 
transfers of administrative authority, 
and resource accessibility; (3) public 
land and resource uses affecting 
vegetation, soils, air quality, and 
watershed values; (4) affects of various 
uses on and management of recreation 
and cultural resources on the public 
lands; and (5) designation of special 
management areas. 

There are seven designated Areas of 
Critical Environmental Concern (ACEC) 
within the Green River Resource Area 
(Cedar Canyon ACEC, Greater Sand 
Dunes ACEC, Natural Corrals ACEC, 
Oregon Buttes ACEC, Pine Springs 
ACEC, Red Creek Watershed ACEC, and 
White Mountain Petroglyphs ACEC). 

The preferred alternative recommends 
that these existing ACEC designations 
be retained and that two of the areas be 
expanded in size. The EIS explores the 
potential for additional ACECs, and the 
preferred alternative proposes 3 new 
ACECs for designation. 
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The coal unsuitability determinations 
for the potential coal development areas 
are identified in the RMP EIS. 
Approximately 12,600 acres were 
identified as unsuitable for further 
consideration for Federal coal leasing. 

Notice is also given that public 
meetings will be held to seek public 
comment on the Draft Green River RMP 
EIS. 

DATES: Written comments will be 
accepted for 90 days following the date 
the l^vironmental Protection Agency 
publishes the notice of filing of the 
Green River Draft RMP EIS in the 
Federal Register. 

Public meetings on the Draft Green 
River RMP EIS will be held in Rock 
Springs and Lander, Wyoming in 
January or February 1993. The dates, 
times, and plar.es for these meetings will 
be announced through the news media 
and mailings when the arrangements are 
finali 2 ^d. These meetings will be 
conducted to obtain public input and 
comment on the draft RMP EIS. These 
meetings also will be conducted to 
satisfy the requirements for a public 
hearing on proposed Federal coal 
management actions and opportunity 
for public review and comment on the 
application of the coal unsuitability 
criteria, as required by 43 CFR 3420.1- 
5 and 3461,2-l(a)(2). 

Other public involvement activities 
during the planning process will be 
announced through the Federal 
Register, local news media, and public 
mailings. 

ADDRESSES: Written comments should 
be sent to: Green River RMP Team 
Leader, Bureau of Land Management, 
Rock Springs District Office, P.O. Box 
1869, Rock Springs. Wyoming 82902- 
1869. 

FOR FURTHER INFORMATION CONTACT: 

Bill LeBairon, Green River Resource 
Area Manager, at 1993 Dewar Drive, 
Rock Springs, Wyoming 82901, phone 
(307) 362-6422 or Renee Dana, Green 
River RMP Team Leader at the District 
Office address above, phone (307) 382- 
5350. 

SUPPLEMENTARY INFORMATION: The Draft 
Green River RMP EIS describes and 
evaluates four alternative resource 
management plans, including BLM’s 
preferred alternative, for managing the 
BLM>administered public lands in the 
Green River RMP planning area. Each 
alternative analyzed in detail represents 
a complete and reasonable land use plan 
that could be used to guide the 
management of the planning area. 

The Preferred Alternative consists of 
management actions derived from the 
other three alternatives analyzed in 
detail, and a few management actions 


that are imique to the preferred 
alternative. Development of the 
Preferred Alternative was based on the 
analyses of all the alternatives and was 
formulated to represent the BLM's 
preference of the best mix and balance 
of multiple use land and resource 
management for the BLM-administered 
public lands in the pla nning area. 

The three new ACECs proposed for 
designation in the Preferred Alternative 
would be given management priority 
and emphasis to maintain or enhance 
the following values: Candidate 
threatened and endangered plant 
species in four separate locations; the 
visual and historical integrity of the 
historic trails and surrounding 
viewscape within the Steamboat 
Mountain Area. 

The designations on the existing 
ACECs would be retained with 
management priority and emphasis to 
maintain or enhance the following 
values: Important cultural, scenic and 
wildlife habitat values in the Cedar 
Canyon area; unique and imusual 
geological features associated with the 
sand dunes and the Boar’s Tusk, diverse 
biological interrelationships supported 
by the sand dunes, especially the 
Steamboat desert elk herd, mule deer 
herd, and other dependent plants and 
animals in the Greater Sand Dunes area; 
the unique and important cultural, 
historical, recreational, and geological 
values within the Natural Corrals area; 
the historic landmark, significant 
wildlife values, and the scenic integrity 
in the Oregon Buttes area; important 
cultural, historic, and prehistoric 
resource values in the Pine Springs area; 
fragile soils and water quality values in 
the Red Creek Watershed area; and 
important cultural, wildlife, scenic, and 
Native American values, and 
educational opportunities in the White 
Mountain Petrogl)rphs area. 
Additionally, two of the existing ACECs 
would be expanded in size. The Pine 
Springs ACrc would be expanded to 
include more historic resource values, 
and the Red Creek watershed would be 
expanded to include a larger watershed 
area and habitat for the Colorado River 
cutthroat trout, a candidate species for 
listing as a threatened or endangered 
species. 

The management actions for each 
proposed, existing, and expanded ACEC 
include restrictions on surface- 
disturbing activities^and other land 
uses, such as limitations on oil and gas 
and coal exploration and development 
activities, geophysical exploration, 
right-of-way construction, and off-road 
vehicular travel. Portions of the ACECs 
may be closed to future locatable 
mineral exploration and development. 


subject to valid existing rights. The level 
of these various kinds of restrictions and 
the types of land uses affected would 
different in each ACEC. 

The RMP EIS also documents the 
evaluation of BLM-administered public 
lands for their eligibility and suitability 
for inclusion in the Wild and Scenic 
River System (WSRS). Seven parcels of 
BLM-administered lands, making up a 
total of about 9.7 miles of the 
Sweetwater River, have been found 
suitable for further consideration for 
inclusion in the WSRS. Tentative 
classifications of the various parcels 
include wild, scenic, and recreational. 
The RMP EIS also addresses interim 
management of these parcels until the 
Congress decides to consider them 
further for possible inclusion in the 
WSRS. 

There are 12 wilderness study areas 
(WSAs) in the resource area: Buffalo 
Hump, Sand Dunes, Alkali Draw, South 
Pinnacles, Alkali Basin-East Sand 
Dunes, Red Lake, Honeycomb Buttes, 
Oregon Buttes, Whitehorse Creek, Devils 
Playground-Twin Buttes, Red Creek 
Badlands, and Adobe Town. 
Management of these USAs has been 
addressed in other Wilderness EIS 
documents; therefore, wilderness 
management is not addressed in the 
Green River RMP EIS. When Congress 
makes decisions on the designation of 
Wilderness Areas in the Green River 
RMP planning area, those decisions will 
be incorporated into the Green River 
RMP and, if necessary, the RMP would 
be amended accordingly. Until Congress 
acts, the WSAs will be managed under 
the Wilderness Interim Management 
Policy as provided by the Federal Land 
Policy and Management Act (FLPMA). 

This Federal Register notice also 
serves as the Notice of Application of 
the Coal Unsuitability Criteria in the 
planning area. In applying the 20 coal 
unsuitability criteria (43 CFR 3461) to 
the Federal coal lands with 
development potential in the planning 
area, al^ut 12,600 acres were foimd to 
be unsuitable for further consideration 
for leasing under five of the criteria: 
Criterion 1—Federal Land Systems, 
Criterion 2—Rights-of-Way and 
Easements, Criterion 3—^Wilderness 
Study Areas, Criterion 16—Floodplains, 
and Criterion 17—^Municipal 
Watersheds. All other phases of the coal 
screening/planning process, including 
identification of the Federal coal lands 
that would be acceptable for further 
leasing consideration under each 
alternative, are also addressed and 
documented in the RMP EIS. 

Copies of the Draft Green River RMP 
EIS are available at the Green River 
Resource Area Office at the above 
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address. Anyone wishing to be placed 
on the mailing list for the Green River 
RMP planning effort should contact the 
Green River Resource Area Office at the 
above address 
Dated: November 30,1992. 

David J. Walter, 

Acting State Director, 

(FR Doc. 92-29712 Filed 12-7-92; 8:45 am) 
biluno code 43ie-22-^yi 


department of the interior 

Bureau of Land Management 
[Docket No. 4310-ON; MT-06a-441 CM)2] 

Addendum to the Notice of Availability 
of Proposed Final Judith-Valley- 
Phiilips Resource Management Plan/ 
Environmental Impact Statement; 
Montana 

AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Addendum to the notice of 
availability. 

SUMMARY: This notice is an addendum 
to the “Availability of Proposed Final 
Resource Management Plan/ 
Environmental Impact Statement; 
Montana” published in the Federal 
Register, Volume 57, No. 223, page 
54414, November 18, 1992. 

This addendum provides notice that 
the 30-day protest period will begin on 
December 4,1992 and end on January 
4,1993. 

FOR FURTHER INFORMATION CONTACT: Jerry 
Majerus, RMP/EIS Team Lead, 

Lewistown District Office, P.O. Box 
1160, Lewistown, MT 59457-1160, 
phone 406/538-7461. 

Dated: November 30,1992. 

David L. Mari, 

District Manager. 

IFR Doc. 92-29706 Filed 12-7-92; 8:45 am} 
BILLING CODE 4310-M-M 


[CA-010-03-4333-11] 

Meeting of the Bakersfield District 
Advisory Council Cancelled 

AGENCY; Bureau of Land Management, 
Department of the Interior. 

ACTION: Meeting of the Bakersfield 
District Ad visory Council. 

SUMMARY: The scheduled meeting of the 
Bakersfield District Advisory Council in 
Hollister on December 10-11,1992 to 
discuss the Clear Creek Management 
Area has been cancelled and no new 
date has been set. 

for further information CONTACT: 

Larry Mercer, Public Affairs Officer, 


Bureau of Land Management, 
Bakersfield District, 800 Truxtun 
Avenue, room 300, Bakersfield, CA 
93301, telephone 805-861-4229. 

Dated: November 30,1992. 

Pat Korp, 

Associate District Manager. 

[FR Doc. 92-29715 Filed 12-7-92; 8:45 am) 
BILUNQ CODE 4310-40-M 


[WY-920-41-5700; WYW118325] 

Notice Of Proposed Reinstatement of 
Terminated Oil and Gas Lease 

November 30,1992. 

Pursuant to the provisions of 30 
U.S.C. 188(d), and 43 CFR 3108.2-3 (a) 
and (b)(1), a petition for reinstatement of 
oil and gas lease WYWl 18325 for lands 
in Natrona County, Wyoming, was 
timely filed and was accompanied by all 
the required rentals accruing from the 
date of termination. 

The lessee has agreed to the amended 
lease terms for rentals and royalties at 
rates of $5.00 per acre, or fraction 
thereof, per year and lOVa percent, 
re^ectively. 

The lessee has paid the required $500 
administrative fee and $125 to 
reimburse the Department for the cost of 
this Federal Register notice. The lessee 
has met all the requirements for 
reinstatement of the lease as set out in 
section 31 (d) and (e) of the Mineral 
Lands Leasing Act of 1920 (30 U.S.C. 
188), and the Bureau of Land 
Management is proposing to reinstate 
lease WYWl 18325 effective August 1, 
1992, subject to the original terms and 
conditions of the lease and the 
increased rental and royalty rates cited 
above. 

Florence R. Speltz, 

SUpeivisory Land Law Examiner. 

[FR Doc. 92-29713 Filed 12-7-92; 8:45 ami 
BILUNG CODE 4310-22-M 


[MT-93(>-421(M)6; MTM 79S49] 

Opening of Land In a Proposed 
Withdrawal; Montana 

AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Notice. 

SUMMARY: The temporary 2-year 
segregation of a proposed withdrawal of 
55 acres of National Forest System land 
for the Pactola Visitor Information 
Center, Pactola Marina North, Pactola 
Marina South, and Spearfish 
Workcenter expires on January 24,1993, 
and the land will be open.to mining. It 
has been and remains open to surface 
entry and mineral leasing. 


EFFECTIVE DATE: January 25, 1993. 

FOR FURTHER INFORMATION CONTACT: 

James Binando, BLM Montana State 
Office, P.O. Box 36800, Billings, 
Montana 59107, 406-255-2935. 

SUPPLEMENTARY INFORMATION: A Notice 
of Proposed Withdrawal was published 
in the Federal Register, 56 FR 2944, 
January 25,1991, which segregated the 
land described therein for up to 2 years 
from location and entry under the 
mining laws, subject to valid existing 
rights, but not from other forms of 
disposition which may by law be made 
of National Forest System land. The 2- 
year segregation expires January 24, 
1993. The withdrawal application will 
continue to be processed, unless it is 
canceled or denied. The land is 
described as follows: 

Black Hills Meridian 
T. 6 N.. R. 2 E., 

Sec. 20 , WV2NWV4NWV4. 

T. 1 N., R. 5 E., 

Sec. 2 , WV2SWV4SWV4SEV4; 

Sec. 10, SWV 4 of lot 4, NWV4NEV4SEV4, 

T. 2 N., R. 5 E., 

Sec. 34 , SEV4SWV4SEV4. 

The areas described aggregate 55 acres in 
Pennington and Lawrence Counties. 

At 9 a.m. on January 25,1993, the 
lands will be opened to location and 
entry under the United States mining 
laws, subject to valid existing rights, the 
provision of existing withdrawals, and 
other segregations of record. 
Appropriation of any of the lands 
described in this order under the 
general mining laws prior to the date 
and time of restoration if unauthorized. 
Any such attempted appropriation, 
including attempting adverse possession 
under 30 U.S.C. 38 (1988), shall vest no 
rights against the United States. Acts 
required to establish a location and to 
initiate a right of possession are 
governed by state law where not in 
conflict with federal law. The Bureau of 
Land Management will not intervene in 
disputes between rival locators over 
possessory rights, since Congress has 
provided for such determinations in 
local courts. 

Dated: November 27,1992. 

Dee L. Baxter, 

Acting Deputy State Director, Division of 
Lands and Renewable Resources. 

[FR Doc. 92-29642 Filed 12-7-92; 8:45 am) 
BILUNG CODE 4310-DN-M 
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IES-962-4950-13: fcS-045815, Group $2, 
Arkansas] 

Notice of Rting of Plat of the 
Dependent Resurvey and Subdivision 
of Sections 

The plat of the dependent resurvey of 
a portion of the north boundary 
(Standard Parallel North); portions of 
the south, east, and west boundaries; 
portions of the subdivisional lines, and 
the survey of the subdivision of certain 
sections. Township 16 North, Range 20 
West, Fifth Principal Meridian, 
Arkansas, will be officially filed in 
Eastern States, Springfield, Virginia at 
7:30 a.m., on January 11,1993. 

The survey was made upon request 
submitted by the National Park Service. 
All inquiries or protests concerning the 
technical aspects of the survey must be 
sent to the Chief, Cadastral Surveyor, 
Eastern States, Bureau of Land 
Management, 7450 Boston Boulevard, 
Springfield, Virginia 22153, prior to 
7:30 a.m., January 11,1993. 

Copies of the plat will be made 
available upon request and prepayment 
of the reproduction fee of $1.75 per 
copy. 

Dated: November 24,1992. 

Walter Rewinski, 

Acting State Director. 

IFR Doc. 92-29714 Filed 12-7-92; 8:45 ami 
BILLING CODE 431(M1J-M 


[WY-930-4210-06; WYW 75480, WYW 
75481, WYW 75482, WYW 75483, WYW 
75484, WYW 75485] 

Notice of Proposed Modification, 
Continuation, and Termination of 
Bureau of Reclamation Withdrawals, 
Riverton Reclamation Project, WY; 
Correction 

In notice document 92-24605 
beginning on page 46595 in the issue of 
Friday, October 9,1992, make the 
following corrections: . 

1. On page 46595, in the third column 
under T. 4 N., R. 1 E., sec. 22 should 
read, “sec. 22, SEV4SEV4;“ 

2. On page 46597 in the third column 
under T. 4 N., R. 4 E., sec. 25 should 
read, “sec. 25, NV 2 , N 1 ANEV 4 SWV 4 , 
NV 2 NV 2 NWV 4 SWV 4 , N^AN'ASEV4, 
SV 2 NEV 4 SEV 4 ;**, 

Dated: November 20,1992, 

Ray Brubaker, 

State Director, Wyoming. 

IFR Doc. 92-29711 Filed 12-7-92; 8:45 am] 
BILUNQ CODE 431G-22-M 


National Park Service 

Climbing Management Plan, 
Environmental Assessment, Devils 
Tower National Monument, Wyoming; 
Notice of Intent To Prepare an 
Environmental Assessment 

AGENCY: National Park Service, Interior. 

ACTION: Notice of intent to prepare an 
environmental assessment for the 
Climbing Management Plan, Devils 
Tower National Monument. 


SUMMARY: Under the provisions of the 
National Environmental Policy Act, the 
National Park Service is preparing an 
environmental assessment for the 
Climbing Management Plan for Devils 
Tower National Monument. 

The effort will result in a 
comprehensive climbing management 
plan that encompasses preservation of 
natural and cultural resources, visitor 
use, and ethnographic values. 
Alternatives to be considered include 
no-action, the preferred alternative, and 
other alternatives. 

Major issues include level of use, 
trails, bolting, registration, piton use, 
protection of resources, and 
ethnographic concerns. 

FOR FURTHER INFORMATION CONTACT: 
Superintendent Debbie Bird, Devils 
Tower National Monument, P.O. Box 8, 
Devils Tower, Wyoming 82714, 
telephone (307) 467-5283. 

Dated: November 5,1992. 

Michael D. Snyder, 

Acting Regional Director, Rocky Mountain 
Region. 

IFR Doc. 92-29765 Filed 12-7-92; 8:45 am] 
BILLING CODE 4310-70-M 


National Register of Historic Places; 
Notification of Pending Nominations 

Nominations for the following 
properties being considered for listing 
in the National Register were received 
by the National Park Service before 
November 28,1992. Pursuant to § 60.13 
of 36 CFR part 60 written comments 
concerning the significance of these 
properties under the National Register 
criteria for evaluation may be forwarded 
to the National Register, National Park 
Service, P.O. Box 37127, Washington, 
DC 20013-7127. Written comments 
should be submitted by December 23, 
1992. 

Antoinette J. Lee, 

Acting Chief of Registration, National 
Register. 

California 


Alameda County 

Cloyne Court Hotel, 2600 Ridge Rd., 
Berkeley, 92001718 

Cowell Memorial Hospital, 2215 College 
Ave., Berkeley, 92001730 

Santa Barbara County 

Los Banos del Mar, 401 Shoreline Dr., Santa 
Barbara, 92001726 

Georgia 

Polk County 

Cedartown Commercial Historic District, 
Roughly bounded by East Ave. and S. 
Phiipot, Gibson and College Sts., 
Cedartown, 92001715 

Louisiana 

Washington Parish 

King Bam, Washington Parish Fairgrounds, 
jet. of Main and Bene Sts., Franklinton, 
92001728 

King House, Washington Parish Fairgrounds, 
jet. of Main and Bene Sts., Franklinton, 
92001727 

Pigott House, Washington Parish 
Fairgrounds, jet. of Main and Bene Sts., 
Franklinton, 92001729 

Massachusetts 

Berkshire County 

Five Comers Historic District. Jet. of Cold 
Spring, Green River, New Ashford, Hanock 
and Sloan Rds. and surrounding area, 
Williamstown, 92001717 

Hampden County 

North High Street Historic District (Boundary 
Increase). 233-411 High St., Holyoke, 
92001725 

Pennsylvania 

Bucks County 

Hough, John and Phineas, House, 20 Moyer 
Rd., Lower Makefield Township, Yardley, 
92001721 

Chester County 

Paradise Valley Historic District, Roughly, 
Valley Creek Rd. from US 322 to Ravine 
Rd., East Bradford Township, Marshall ton 
vicinity, 92001724 

Franklin County 

Greencastle Historic District, Roughly 
bounded by Washington, PA 2002, 
Jefferson, Mifflin, Chambers, Grant and 
Allison, and Baltimore N to Spring Grove, 
Greencastle 92001722 

Greene County 

Rice’s Landing Historic District, Roughly 
bounded by the Monongahela R., Water, 
Second, Bayard, Carmichael, High, Main 
and Ferry including Pumpkin Run Pk, 
Rice’s Landing. 92001723 

Philadelphia County 

Young, Smyth, Field Company Building. 
1216-1220 Arch St, Philadelphia. 
91001720 
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MYork County 

■US Post Office—Hanover, 141 Broadway, 

I Hanover. 92001719 

IiFRDoc. 92-29766 Filed 12-7-92; 8:45 am) 
IbILUNO code 4310“7(M« 


liNTERSTATE COMMERCE 
IcOMMiSSION 

{[Docket No. AB-3 (Sub-No. 103)] 

iMissouri Pacific Railroad Co.; 
■Abandonment in Douglas, Champaign 
land Vermilion Counties, IL (Westvilie 
{and Jamaica Branches) 

The Commission has found that the 
Jpublic convenience and necessity 
Ipermit Missouri Pacific Railroad 
■Company (MP) to abandon 36.92 miles 
■of rail line on two branches in Douglas, 
Cliampaign, and Vermilion Counties, IL. 
The lines to be abandoned consist of: (1) 
[he Westvilie Branch extending from 
milepost 164.20, near Villa Grove, to 
milepost 132.78, near Westvilie; and (2) 
the Jamaica Branch extending from 
milepost 141.40, near Sidell Junction, to 
milepost 135.90, near Jamaica. 

A certificate will be issued 
jaiithorizing abandonment unless within 
p days after this publication the 
pommission also finds that: 

(1) A financially responsible person 
fcas offered financial assistance (through 
lubsidy or purchase) to enable the rail 
service to be continued; and 

(2) It is likely that the assistance 
ivould fully compensate the railroad. 

I Any financial assistance offer must be 
Bled with the Commission and served 
In the applicant no later than 10 days 
pom publication of this Notice. The 
■ollowing notation must be typed in 
loldface on the lower left-hand comer 
If the envelope containing the offer: 
tSection of Legal Counsel, AB-OFA.** 
^ny offer previously made must be 
jeniade within this 10-day period. 

I Information and procedures regarding 
tnancial assistance for continued rail 
jervice are contained in 49 U.S.C. 10905 
|nd 49 CFR 1152.27. 

Decided; November 24, 1992. 

[By the Commission, Chairman 
^ilbin, Vice Chairman McDonald, 
'Ommissioners Simmons and Phillips. 
I^ce (Chairman McDonald dissented and 
lOted to deny the application regarding 
N 9.2 mile segment between Villa 
prove and Broadlands and grant the 
vniainder. 

f^iney L Strickland, Jr., 

'etary, 

pDoc. 92-29729 Filed 12-7-92; 8:45 am) 
p-LING CODE 703&-01-M 


[Docket No. AB-12; Sub-No. 147X] 

Southern Pacific Transportation Co.; 
Discontinuance of Service Exemption 
in Los Angeles County, CA 

Southern Pacific Tremsportation 
Company (SPT) has filed a notice of 
exemption under 49 CJ^R part 1152, 
Subpart F— Exempt Abandonments to 
discontinue service over a 10.21-mile 
segment of rail line in Los Angeles 
County, CIA. The issue segment 
constitutes all but 0.87-mile of SPT’s 
former State Street Branch line, which 
is currently owned by the Los Angeles 
County Transportation Commission 
(LACTTC). The segment over which 
service is to be discontinued extends 
between milepost 486.10, near the State 
Street rail station, and milepost 496.31, 
at or near the South El Monte rail 
station.^ 

In Southern Pacific Transp. Co ,— 
Abandonment, 8 I.C.C.2d 495 (1992) 
{Southern Pacific), the (Commission 
determined that ownership of the State 
Street Branch line and eight other SPT 
lines had passed from SPT to LACTC as 
a result of the acquisition by LACTTC, in 
October 1990, of the underlying rights- 
of-way and track structures on the 
lines.2 By decision in Finance Docket 
No. 32029, Los Angeles County Transp. 
Common — Exempt. — Acq. and 49 U.S.C. 
Subtitle IV, embraced in the Southern 
Pacific case, LACTTC's acquisition of the 
lines was exempted from 49 U.S.C. 
10901. While an exemption from 49 
U.S.C. subtitle TV was given to three of 
the lines, for the remaining six 
(including the State Street Branch) 
service was to continue, pending further 
order of the Commission. The notice of 
exemption was filed to terminate SPT’s 
obligation to provide common carrier 
freight service on this segment of the 
branch line. SPT states that LACTTC will 
continue to own and operate the line 
after the discontinuance. 

Applicant has certified that: 

(1) No local or overhead traffic has 
moved over the segment for at least 2 
years; 

(2) Overhead traffic can be rerouted 
over other lines; ® 


’ The State Street Branch line extends between 
milepost 485.30 at Mission Road and milepost 
496.36 at £1 Monte, and includes a 0.35'inile 
easem^t on SPT’s land from milepost 484.95 to 
milepost 485.30. 

* The properties are to be used in LAGTC’s mass 
transit rail operations. 

® The notice states that SPT has used the 10.21- 
mile segment only as an auxiliary overhead route 
between the El Monte rail station and Los Angeles, 
supplementing its generally parallel main line to 
the north. It also states that overhead traffic was 
rerouted from the sc^gment to SPT* *s parallel main 
line on March 6,1992. Notice, at 2-3. 


(3) No formal complaint filed by a 
user of rail service on the line (or a State 
or local government entity acting on 
behalf of such user) regarding cessation 
of service over the segment is pending 
with the Commission or £iny U.S. 
District Court or has been decided in 
favor of the complainant within the 2- 
year period; and 

(4) The requirements at 49 (3FR 
1105 .12 (newspaper publication) and 49 
CFR 1152.50(d)(1) (notice to 
governmental agencies) have been met 

As a condition to this exemption, any 
employee adversely affected by the 
discontinuance of service shall be 
protected under Oregon Short Line R. 

Co. — Abandonment — Coshen, 160 I.C.C. 
91 (1979). To address whether this 
condition adequately protects affected 
employees, a petition for partial 
revocation under 49 U.S.C. 10505(d) 
must be filed. 

Provided no formal expression of 
intent to file an offer of financial 
assistance has been received, this 
exemption will be effective on January 
7,1993 (unless stayed pending 
reconsideration). Petitions to stay that 
do not involve environmental issues ^ 
and formal expressions of intent to file 
offers of financial assistance under 49 
CFR 1152.27)c)(2) ® must be filed by 
December 18,1992. Petitions to reopen 
must be filed by December 28,1992, 
with: Office of the Secretary, Case 
Control Branch, Interstate Commerce 
Commission, Washin^on, DC 20423. 

A copy of any pleaoing filed with the 
Commission should be sent to 
applicant’s representative: Gary A. 
Laakso, Southern Pacific Transportation 
Company, Southern Pacific Building, 
One Market Plaza, Room 846, San 
Francisco, CA 94105. 

If the notice of exemption contains 
false or misleading information, use of 
the exemption is void ab initio. 

Applicant has filed an environmental 
report which addresses tiie effects of the 
discontinuance of service, if any, on the 
environment and historic resources. 

The Section of Energy and 
Environment (SEE) will prepare an 
environmental assessment (EA) by 
December 8,1992. Interested persons 
may obtain a copy of the EA by writing 


* Ordinarily a stay is routinely issued where an 
informed decision on environmental issues, 
whether raised by a party or by the Commission’s 
Section of Energy and Environment in its 
independent investigation, cannot be made prior to 
the effective date of the notice of exemption. See 
Exemption of Out of Service Rail Lines, 5 l.CC2d 
377 (1989). Any entity seeking a stay on 
environmental grounds is encouraged to file 
promptly so that the Commission may act on the 
request before the effective date. 

* See Exempt of Rail Abandonment—Offers of 
Finan. Assist., 4 I.CC.2d 164 (1987). 
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to SEE (Interstate Commerce 
Commission, room 3219, Washington, 
DC 20423) or by calling Elaine Kaiser, 
Chief of SEE, at (202) 927-6248. 
Comments on environmental and 
historic preservation matters must be 
filed within 15 days after the EA 
becomes available to the public. 

Environmental conditions will be 
imposed, where appropriate, in a 
subsequent decision. 

Decided: November 30,1992. 

By the Commission, David M. Konschnik, 
Director, Offices of Proceedings. 

Sidney L. Strickland, Jr., 

Secretary. 

[FR Doc. 92-29730 Filed 12-7-92; 8:45 ami 
BILUNG CODE 703&-01-4I 


DEPARTMENT OF LABOR 

Employment and Training 
Administration 

Emergency Unemployment 
Compensation (EUC) Program; Notice 
of Changes in EUC Periods 

This notice announces recent changes 
in benefit levels under the EUC 
Program. 

Background 

The following trigger changes have 
occurred in States since publication of 
the last notice: 

^October 25,1992—Michigan decreased 
to 20 weeks. 

^November 1,1992—Connecticut 
decreased to 20 weeks. 

^November 22,1992—New Jersey 
decreased to 20 weeks. 

Claimants filing initial claims for EUC 
benefits on or after the above dates in 
the States cited are entitled to up to 20 
weeks of benefits. Claimants filing 
initial claims prior to the cited dates in 
the corresponding States are eligible to 
collect their entire entitlement as 
determined prior to these changes. 

Information for Claimants 

The duration of benefits payable in 
the EUC Period, and the terms and 
conditions on which they are payable, 
are governed by the Act and the 
operating instructions issued to the 
States by the U.S. Department of Labor. 
The State employment security agency 
will furnish a written notice of potential 
entitlement to each individual who has 
exhausted all rights to regular benefits 
and is potentially eligible for EUC 
benefits (20 CFR 615.13(c)). 

Persons who believe they may be 
entitled to EUC benefits, or who wish to 
inquire about their rights under the 
program, should contact the nearest 


State employment service office or 
unemployment compensation claims 
office in their locality. 

Signed at Washington, DC, on December 1, 
1992. 

Roberts T. Jones, 

Assistant Secretary of Labor. 

[FR Doc. 92-29736 Filed 12-7-92; 8:45 am) 
BILUNQ CODE 4910-^0-41 


Office of the Assistant Secretary for 
Veterans’ Employment and Training 

Job Training Partnership Act: 

Veterans’ Empioyment Programs; 
Soiicitation for Appiications From 
American indian Tribes and Hawaiian 
and Aiaskan Native Organizations for 
Piiot Demonstration Projects 

AGENCY: Office of the Assistant 
Secretary for Veterans’ Employment and 
Training, Labor. 

ACTION: Notice of availability of funds 
and solicitation for g rant applications. 

SUMMARY: The Veterans* Employment 
and Training Service (VETS) announces 
the availability of funds and a 
solicitation for grant applications for 
pilot demonstration projects under title 
IV, part C, of the Job Training 
Partnership Act to serve certain 
categories of Indian and Native 
American Veterans in the Continental 
United States (CONUS), Alaska, and 
Hawaii. The total amount of funds 
available for this solicitation is 
$500,000. It is anticipated that 6 to 10 
awards will be made under this 
solicitation. The average amount 
awarded is expected to be $50,000, 
exclusive of match. Grants will be 
awarded on a competitive basis for a 
period of approximately one year. 

DATES: One (1) original and two (2) 
copies of the application must be mailed 
or hand-delivered to the address above 
to arrive no later than the close of 
business (4:45 p.m. Eastern Time) on 
February 8,1993. Applications received 
after that time will be considered for 
award only if they were mailed five 
days or more before the closing date as 
evidenced by a legible U.S. Postal 
Service postmark or a legible dated 
receipt from a commercial carrier. Hand 
delivered proposals must bo received by 
4:45 PM. Eastern Time, February 8, 

1993. Telegraph or facsimile submitted 
proposals will not be honored. 
ADDRESSES: To obtain an application 
package, contact Robert MacLeod, U.S. 
Department of Labor, Office of 
Procurement Services, room S 5220, 

200 Constitution Avenue, NW.; 
Washington, DC. 20210. The telephone 
number is (202) 219-6246. Please note 


that application packages will be mailed 
to the eligible applicants in 
SUPPLEMENTARY INFORMATION, part III, 
section A, below. 

FOR FURTHER INFORMATION CONTACT: 

Robert MacLeod, Office of Procurement 
Services, telephone (202) 219-6246. 
Collect calls will not be accepted. 
SUPPLEMENTARY INFORMATION: This 
program announcement consists of six 
parts. Part I describes the background 
and purpose of this solicitation. Part n 
describes the program for which the 
Department of Labor (DOL) solicits 
applications. Part III describes the grant 
application review process. Part IV 
provides guidance on how to prepare 
and submit an application. Part V 
describes reporting requirements and 
part VI lists Federal fiscal requirements. 

Part I—Background 

A. The Veterans* Employment and 
Training Service (VETS) administers 
programs under title IV, part C, of the 
Job Training Partnership Act (JWA) 
which provide employment and training 
services to Vietnam-era, disabled and 
recently separated veterans under 
formula grants to the States. Monies not 
allocated to the States by formula may 
be used by the Assistant Secretary for 
Veterans* Employment and Training 
(ASVET) for research and demonstration 
projects that enhance the provision of 
services to these eligible veterans. 

The intent of this initiative is to 
provide employment and training 
services to Indian and Native American 
veterans in those areas most isolated 
from jobs and job training. This group 
may experience higher unemployment 
than the general population of veterans, 
and less access to existing programs and 
services. Such isolation may be cultural 
and environmental as well as 
geographical. These projects should 
assist American Indian tribal 
governments, Alaskan native 
organizations and native Hawaiian 
communities in the development of 
remedial education, classroom and on- 
the-job training efforts to benefit these 
veterans, combined with job placement 
and any needed post-placement 
services. Training should therefore 
focus on fields w^ich are relevant to the 
industry and environment of the 
individual project. 

The establishment or strengthening of 
linkages between the applicant and 
other providers of services to Indians i 
and Native Americans (referred to as 
Native Americans in this solicitation) j 
and to veterans is also a focus of this j 
demonstration. The best results for j 

participants will emanate from j 

cooperative relationships involving 
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referrals, services, in-kind donations 
and other forms of reciprocal 
relationships between the applicant and 
Federal, State, local, tribal and other 
prizanizations. 

Under section 401 of JTPA, Native 
American programs have been 
established to provide employment and 
training services to economically 
disadvantaged Native Americans. Such 
programs may serve veterans, but are 
not specifically earmarked for this 
group. These programs are administered 
directly by the Secretary through the 
Employment and Training 
Administration’s Division of Indian and 
totive American Programs (DINAP). 

Such entities currently receiving grants 
bnder section 401 who are Indian tribes 
pr Hawaiian Native or Alaskan Native 
Organizations are the eligible applicants 
[or this solicitation. 

Specifically, this effort by VETS is to 
provide services such as classroom 
[raining, on-the-job training, remedial 
Education and placement and support 
[ervices to disabled, recently separated 
and Vietnam-era Indian and Native 
American veterans to enable them to 
gain marketable skills and find stable 
Employment leading to self-sufficiency. 

Part Il—Program Description 

k. Program Purpose and Goals 

j The VETS Native American initiative 
k’ill feature programs that encompass 
[lassroom, on-the-job training, and 
fcmedial education in an appropriate 
pixbased on the needs identified in the 
pplicalion. Other services neces.sary to 
Insure that the program will lead to 
^stabilized employment may be 
|)rovided such as assessment, job search 
Issistance, supportive services, outreach 
bd coordination with related programs 
h the community. Work experience and 
Loramunity Service Employment 
pivities, although allowed under 
fcction 401 programs, will not be 
llowed for purposes of this solicitation. 
I Coordination and linkages with the 
ftate Employment Security Agencies 
pESA’s) is especially sought and will 
k delineated in a required Linkages 
^an to be submitted with the 
pplication package. VETS provides 
jinds to SESA’s for Disabled Veterans’ 
Nreach Program (DVOP) Specialists 
M Local Veterans’ Employment 
k'presentatives (LVER’s) to serve all 
ptegories of veterans as defined in 
fapters 41 and 42 of title 38, United 
Mtes Code. 

[Applicants will be expected to 
kovide'evidence of their ability to 
pyin jobs for those completing 
pining. The focus of this 
pmon.stration program will be to build 


knowledge on the best means of 
providing employment and training 
services to Native American veterans in 
remote areas to enhance and improve 
the utilization and impact of federally- 
funded training programs and job search 
and placement assistance. 

B. Target Population 

The target population is Indian and 
Native American veterans outside of 
urban areas who reside within the 
eligible applicant’s jurisdiction within 
the Continental United States, Hawaii or 
Alaska, and who meet one or more of 
the following participant eligibility 
criteria under 29 U.S.C. 1721(a)(1) 

(JTPA section 441) and as further 
defined in 20 CFR 1005.3 and by JTPA 
amendments. 

1. “Service-connected disabled 
veteran’’ refers to (1) a veteran who is 
entitled to compensation under law^s 
administered by the Department of 
Veterans Affairs (DVA), or (2) an 
individual who was discharged or 
released from active duty because of a 
service-connected disability. 

2. “Veteran of the Vietnam-era” refers 
to an eligible veteran any part of whose 
active military service was during the 
Vietnam-era (i.e., August 5.1964 
through May 5,1975). 

3. “Veterans who are recently 
separated from military service” refers 
to any veterans who first applies for 
participation in a funded activity within 
48 months after separation from military 
service. 

C. Program Activities Provided by the 
Project Which Can Be Supported by 
VETS (Including non-VETS Share) 

The program may provide or arrange 
for the following services: 

—Outreach to make individuals aware 
of, and encourage the use of 
employment and training services; 

—Intake and Enrollment; 

—Case Management and Counseling; 

—Assessment and Employability 
Development Planning; 

—Supportive Services such as 
transportation, self-esteem and life 
skills training, or referral to other 
entities for such services; 

—Job Training Services: 

• Remedial Education and Basic 
Skills Instruction; 

• Job search assistance and job 
preparatory training, including resume 
writing and interviewing skills; 

• Job Counseling; 

• Vocational and Occupational Skills 
Training; 

• On-the-Job Training; 

• Job Development and Placement 
Services; 


• Post-Placement Followup and 
Support Services. 

— Job training tools, books, tuition, lab 

fees and job relocation assistance 

Note: The applicant need not provide all of 
these specific job training services, but 
should insure that the appropriate mix of 
services is available to address the needs of 
the target population to be served. 

D. Matching Resources 

In applying for a grant under this 
solicitation, applicants should 
demonstrate that they will expend funds 
from other sources or leverage in-kind 
services and resources. Applicants are 
encouraged to provide the highest 
feasible match to demonstrate 
commitment to the project and cost 
efficiency given the limited available 
Federal resources. Applications that 
propose to match at a higher rate will be 
considered more favorably during tiie 
application review process. Applicants 
committing less than 50% of the federal 
funds requested will not be as favorably 
considered. 

Federal resources already targeted 
specifically for veterans such as DVOP/ 
EVER funds, Department of Veterans 
Affairs (DVA) services, and Homeless 
Veterans Reintegration Project (HVRP) 
funds cannot be used to satisfy the 
match requirement for this program. 
Except as provided by Federal statute, a 
cost sharing or matching requirement 
may not be met by costs borne by 
another Federal grant. However, Federal 
resources provided within the same 
statute (i.e., JTPA) which will leverage 
additional resources for the target 
population are allowable as match. 

The recommended form of match is 
that which creates additional training 
slots and services for program 
participants. Therefore, use of resources 
provided by JTPA title II, title III, and 
title rV, section 401 is encouraged. 
Section 401 funds which are used as 
matching funds can only be expended 
in the “matched” program for section 
401 authorized activities. Matching 
resources may be used to serve Native 
American veterans who have other than 
dishonorable discharges but do not meet 
the criteria for the three target groups in 
section B Target Population, above. 

Part III—Application Review Process 

A . Eligible Applican ts 

Applications may be si#mitted by 
American Indian tribal entities and 
Alaskan and Hawaiian Native 
organizations that currently receive 
funds under section 401 of the Job 
Training Partnership Act. (See also taxi 
I—Background, above.) 
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B. Panel Review Criteria 

Reviewers will score the applications 
basing their scoring decisions on the 
following criteria. 

1. Need for the Project: 10 Points 

The application shall document the 
extent of need for the project as 
demonstrated by: 

(1) The number or concentration of 
potentially eligible veterans in the 
proposed project area. Where possible, 
an estimate of the number of veterans 
who belong to each of the three eligible 
target groups should be delineated 
(recently separated, Vietnam-era and 
disabled); 

(2) The availability of job 
opportunities for the population 
proposed to be served; 

(3) Other factors that prevail in the 
project area such as poverty rates, 
geographical isolation, and other 
conditions that intensify the need for 
the project. 

2. Overall Strategy to increase 
Employment and Job Retention: 25 
Points 

The application must include a 
description of the proposed approach to 
providing supportive services, job 
training, job development, job 
placement and post-placement follow¬ 
up services. It must show an 
understanding of how to make 
maximum use of available local human 
service and job training resources. Plans 
for coordination with vocational 
education and basic education agencies, 
JTPA and other Federal programs 
should be highlighted. It should also 
describe the planned approach to 
obtaining job commitments from 
employers and arranging for job training 
providers. 

The application should discuss what 
combination of employment and 
training services will be employed and 
how this sequence and mix of services 
will achieve proposed outcomes. 
Applicants may provide a flow chart to 
depict the planned secmence of services 
to be provided to the client, if 
applicable to the discussion. Strategies 
that will assist the participating veterans 
to complete training and retain 
employment are particularly critical. 
Training occupations must be identified 
with reference to their employability 
potential. 

3. Quality of L^kages With Other 
Providers of Services for Native 
Americans and Veterans: 20 Points 

The application should describe the 
quality and extent of linkages this 
program will have with other providers 
of services that benefit the Native 


American veteran outside of this grant. 
For each service it should be specified 
who the provider is, the source of 
funding (if known) and the type of 
linkage/referral system established or 
proposed. Such linkages may involve 
the Department of Veterans Affairs, the 
Department of Health and Human 
Services, State or local JTPA entities, 
the Bureau of Indian Affairs, economic 
development agencies, and other 
Federal, State, local or tribal service 
providers. 

The applicant must also submit a 
“Required Linkages Plan“ with the State 
Employment Security Agency (SESA) 
serving the area within or closest to the 
project. This plan should address how 
Disabled Veterans* Outreach Program 
(DVOP) specialists and Local Veterans* 
Employment Representatives (LVER*s) 
will be utilized in this project. Where 
possible, a memorandum of 
understanding should be entered into 
between the applicant and the State or 
local SESA which explains the role of 
each in the recruitment, assessment, 
referral, job development, job placement 
and follow-up of participants. 

It is recognized that Job Services 
offices may not always be in the vicinity 
of remotely located projects. In such 
cases, the applicant should explain the 
circumstances and delineate any viable 
interaction that may be made with the 
SESA. One of the purposes of this 
demonstration is to forge or strengthen 
such linkages, so this area must be 
addressed. 

4. Organizational Capability in 
Providing Required Program Activities: 
20 Points 

The applicant should relate what 
previous project activities they may 
have performed which support the goals 
of this initiative and what program 
changes would be necessary to increase 
job placement and retention for program 
participants. Applicants should provide 
any historical data on the following: 

—Number of clients receiving training/ 

services and breakout by types of 

training/services received; 

—^Job placement rate of participants and 

retention rates of those employed; 

—Other positive outcomes for 

participants (e.g., educational 

outcomes attained, etc.); 

Collaborative efforts with other agencies 
or organizations must be clearly 
identified. 

5. Planned Outcomes for the Project: 15 
Points 

The proposed project is intended to 
result in a measurable increase in the 
employment and retention of the Indian 


and Native American veterans to be 
served. The application should discuss 
how the project is likely to achieve its 
expected outcomes. 

The application should set forth a 
clear description of the planned 
performance goals for the project and 
what measures and planned evaluation 
approach will be used to assess how 
well tlie program has met its objectives. 
Quantifiable goals must be identified. 

6. Cost and Budget Documentation: 10 
Points 

Proposed resources should be 
adequate for the services described in 
the application. The total cost of the 
project, however, must be reasonable in 
view of the anticipated results. 
Applicants should document their 
expected costs and justify why they 
consider these costs to be reasonable. 

A description by category (personnel, 
travel, etc.) of the total hinds required 
and of outside support that will be used 
and charged as matching resources must 
be included. The funds available (total 
Federal share and non-Federal share, 
along with their source) must be 
specified. Projects proposing a higher 
match share will be considered more 
favorably under this criterion. 

In addition extra points will be 
awarded based upon the percent of 
match proposed in relation to the 
Federal (VETS) share as follows: 
Above 100% match to Federal (VETS) 

share—15 points 
100% match—10 points 
80% match—8 points 
50% match—5 points 
Below 50%—0 points 

Applicants are advised that 
discussions may be necessary in order 
to certify any inconsistencies in their 
applications. The final decision on the 
award will be based upon what is most 
advantageous to the Federal government 
as determined by the Grant Officer. 
Recommendations by reviewers are only 
advisory to the Grant Officer. 

The Grant Officer reserves the right to 
discuss applications with other Federal 
or non-Federal funding sources to 
ascertain the applicant’s performance 
record. 

Part rV—Criteria for Screening 

All applicants that meet the deadline 
for submission will be screened for 
responsiveness (completeness and 
conformity to the requirements of this 
solicitation). Responsive applicants will 
then be reviewed and evaluated 
competitively against the evaluation 
criteria specified in Panel Review 
Criteria described in the previous 
section. 
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/. Screening Requirements 

In order for an application to be in 
conformance it must include an originf.l 
and two copies of the following: 

[ (a) SF 424, Application for Federal 

! Assistance. 

(b) SF 424A, Budget Information, 

i Non-Construction—-with appropriate 
back-up materials and narrative 
explanation of cost. 

(c) SF 424B, Assurances—Non- 
Construction Programs. 

(d) Assurances that the applicants 
will pay the approved match for the 
project from non-VETS resources as 
described in part IID. above. 

(e) Project Narrative: The narrative 
portion of the application should be 
limited to twenty (20) doublespaced 
pages, typewritten on one side of the 
paper only. Charts and exhibits are not 
counted against the page limit. The 
following format is strongly 
recommended: 

1. Need for the Project. 

2. Quality of Strategy to increase 
Employment and Job Retention. 

3. Quality of Linkages with Other 
Providers of Employment and Training 
and Supportive Services for Native 
Americans and Veterans. 

4. Organizational Capability in 
Providing Required Program Activities. 

I 5. Planned Outcomes for the Program 
including Quantifiable Goals. 

6. Cost and Budget Documentation. 

(f) Certificate Regarding a Drug Free 
Workplace. 

(g) Certification Regarding Lobbying. 

(h) Certification Regarding 
Department, Suspension, and 
Responsibility Matters—Primary 
Covered Transactions. 

I Note: Items (f) through (h) and any 
Standard Forms will be provided in the 
application package. . 

Part V—Reporting Requirements 

The grantee shall furnish the reports 
I and documents listed below on a 
! quarterly basis: 

I A. Financial Reports 

1. The grantee will use Standard Form 
I (SF) 269, Financial Status Report, to 

report outlays, program income, and 
I other financial information. SF 269 will 
I be submitted not later than 30 calendar 
I days after the ending date of each 
Federal fiscal year quarter during the 
grant period. In addition, a final SF 269 
I will be submitted not later than 90 

I calendar days after the end of the grant 

II period. 

2. The grantee will also submit a 

I Health and Human Services, Payment 
Management System (HHS-PMS) 272 
form in lieu of a Standard Form (SF) 


272, Federal Cash Transactions Report, 
to the designated Grant Officer’s 
Technical Representative (GOTR) no 
later than 15 days after receipt. In the 
event a successful applicant does not 
possess electronic transfer capability, 
alternate instructions will be provided 
prior to award. 

B. Program Reports 

1. The grantee will submit quarterly 
progress reports 30 days after the end of 
the Federal fiscal year quarter 
concurrently with the SF 269 to the 
designated Grant Officer’s Technical 
Representative (GOTR). The progress 
report shall include data on required 
and project specific performance 
measures. Reports shall also include, in 
brief narrative form, such information 
as: 

(a) Cumulative year to date 
comparison of actual accomplishments 
to each goal during the reporting period; 

(b) Characteristics of the total number 
of participants enrolled by the three 
eligible veterans target groups to be 
served. 

(c) Other pertinent information 
including analysis of particularly 
successful or problematic components 
of the program design. 

2. A final technical performance 
report will be submitted not later than 
90 calendar days after the end of the 
grant period and will summarize 
accomplishments, activities and 
conclusions. 

Part VI—Federal Fiscal Requirements 

All grants awarded will be subject to 
the following administrative standards 
and pro visio ns; 

A. 29 CFR part 97— Uniform 
Administrative Requirements for Grants 
and Cooperative Agreement to State, 
Local a nd In dian Tribal Governments. 

B. 29 CFR part 96— Federal Standards 
for Adult of Federally Funded Grants, 
Contracts and Agreements. 

Note: An audit must be independently 
conducted by the recipient of these funds, 
unless covered under the Single Audit Act. 

Signed at Washington, DC this 2nd day of 
December, 1992. 

Robin L. Higgins, 

Acting Assistant Secretary for Veterans* 
Employment and Training. 

[FR Doc. 92-29737 Filed 12-7-92; 8:45 am) 
BILUNQ CODE 4510-7»^ 


AGENCY: National Endowment for the 
Arts. 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 

Declined General Applications for 
Federal Assistance 

ACTION: Notice of final rule. 


SUMMARY: Process for reconsideration of 
declined applications for Federal 
Assistance. This Rule adopts in final 
form a Proposed Procedure published 
June 8,1992, in response to public 
comment. 

FOR FURTHER INFORMATION CONTACT: 

Office of General Counsel, room 522, 
National Endowment for the Arts, 

Nancy Hanks Center; 1100 Pennsylvania 
Avenue, NW., Washington, DC 20506- 
0001; (202) 682-5418 (voice) or (202) 
682-5496 (Voice/T.T.: Text-Telephone, 
a telephone device for hearing impaired 
individuals). Visually or learning 
impaired people may obtain assistance 
in acquiring a cassette recording of this 
final rule by writing or calling: Office 
for Special Constituencies, Room 605, 
National Endowment for the Arts, 

Nancy Hanks Center, 1100 Pennsylvania 
Avenue, NW., Washington, DC 20506- 
0001; 682-5532 (voice) or (202) 682- 
5496 (Voice/T.T.). 

1 . Purpose 

The processes by which the National 
Endowment for the Arts (the 
“Endowment”) offers financial and 
technical assistance have been designed 
to result in supporting projects of 
artistic excellence and merit. The 
Endowment relies on advisory peer 
panel review of grant applications as the 
first step in assuring informed support. 
Panel recommendations are 
subsequently reviewed by the National 
Council on ^e Arts, which provides 
advice to the Chairperson of the 
Endowment. The Chairperson then 
decides whether to approve the 
applications recommended by the 
Council. 

The Circular establishes a procedure 
for reconsideration of applications for 
financial and technical assistance, 
which have been declined by the 
National Endowment for the Arts based 
on negative recommendations of the 
peer review panel. This procedure does 
not include reconsideration of grant 
amounts once a grant is awarded. This 
Process does not apply to applications 
recommended by the peer review panel 
but rejected by the Council or 
Chairperson. Reconsideration of such 
applications is had at the direction of 
the Chairperson only. The provisions of 
this Circular, which updates and 
amends the earlier Circular, dated 
March 29,1983, on this subject, do not 
apply to procurement governed by the 
Federal Acquisition Regulations. 
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2. Policy 

(a) Statement Award of financial and 
technical assistance is discretionary. 
Panel recommendations are made using 
criteria described in the Program 
guidelines. Criteria that involve 
subjecti ve, qualitative judgments are not 
subject to reconsideration. 
Notwithstanding this fact, a Project 
Director, Authorizing Official, or 
individual whose application has been 
declined (hereinafter referred to as 
“applicant*') may obtain an explanation 
of the declination firom the appropriate 
Endowment Program Director. 

Following receipt of the explanation, if 
the applicant believes that the 
declination was based on one or more 
of the following Groimds for 
Reconsideration, reconsideration may 
be obtained imder the procedure 
outlined in Section 3, below. 

(b) Ground(s) for reconsideration. 

Reconsideration of application 

declinations is available solely for one 
or more of the following three reasons 
relating to procedural impropriety or 
error; 

(i) Panel considered criteria other 
than those appearing in the relevant 
Program guidelines; 

(ii) Individualls] with conflict of 
interest served on peer review panel; 

(iii) Information relevant to the 
deliberations was provided by staff, 
panelists, or others, but not including 
the applicant, which was inaccurate or 
incomplete, despite the fact that the 
applicant provided the Endowment staff 
with accurate and complete information 
as part of the regular application 
process. 

3. Procedures to be Followed for 
Reconsideration 

(a) Explanation by Program Director. 
Within 30 days following written 
notification from the Endowment of its 
decision on any application, the 
applicant may request an explanation 
for a declined application from the 
appropriate Program Director. This 
initial request may be by telephone, in 
person, or in writing, as required by the 
individual Program. The Program 
Director will explain within 30 days 
following the applicant's request the 
basis for declination, which may 
include a summary of the peer review 
panel comments and applicable on-site 
evaluation reports, the names of all 
panel and staff members, and other 
information, not otherwise exempt from 
disclosure, requested by the applicant. 

The Program Director may designate 
another Endowment official to provide 
the explanation for the declination to 
the applicant. The term “Program 


Director,'' as used here, applies to such 
designees. 

(bj Request for reconsideration. If the 
Program Director's explanation appema 
to the applicant to indicate the presence 
of one or more of the “Grounds for 
Reconsideration" listed in paragraph 
2(b) above, the applicant may submit to 

(hereafter referred to as “Deputy") a 
written Request for Reconsideration. 

This written request must reference the 
particular ground(s) for reconsideration 
and specify the facts supporting his or 
her claim, with enough particularity to 
enable the Deputy to determine whether 
the claim is meritorious. A request of 
this nature will be considered only if: 

(a) The Request for Reconsideration is 
based on one or more of the grounds 
listed in paragraph 2(b); (b) the 
applicant has obtained an explanation 
from the appropriate Program Director; 

(c) the applicant has specified with 
sufficient particularity the facts 
supporting his or her claim; (d) the 
Request for Reconsideration is received 
by the Deputy within 30 days after the 
date of the Program Director's 
explanation. 

(c) Action by the appropriate deputy. 

(i) The appropriate Deputy will review 
the applicant's Request for 
Reconsideration, records of the panel 
discussions, the applicant's application 
file, and any other relevant materials to 
determine if the panel's 
recommendation was influenced by one 
or more of the grounds listed in 
paragraph 2(b). In conducting this 
review, the Deputy may request 
additional information from the 
applicant, obtain advice from a peer 
review panel, or conduct additional 
investigation or review. However, no 
revisions or additions to the grant 
application materials will be accepted 
in connection with the Request for 
Reconsideration, except to the extent 
that additional materials are necessary 
to substantiate the applicant's claim that 
one or more of the grounds listed in 
parag^h 2(b) exists. 

(iij Tne Deputy may conduct the 
reconsideration personally or may 
designate another Endowment official 
who had no part in the initial evaluation 
to do so. The term “Deputy," as used 
here, applies to such designees. 

(iii) Tne Deputy will provide written 
notification of the results of the 
reconsideration within 45 days 
following receipt of the Request for 
Reconsideration. If the Deputy cannot 
provide such notice within 45 days, the 
applicant will receive a written 
explanation of the need for more time 
and an estimate of when the results can 
be expected. 


(d) Resolution of requests for 
reconsideration. Reconsideration is not 
an adversarial process, and a formal 
hearing is not provided. The 
Endowment cannot assure applicants 
that reconsideration will result in the 
award of a grant even if error is 
established in connection with the 
initial evaluation. The Deputy shall 
make one of the following four 
determinations. The determinations of 
the Deputy shall be in writing and shall 
be final. 

(i) If the Deputy determines that none 
of the grounds listed in paragraph 2(b) 
existed, the declination will be affirmed. 

(ii) If the Deputy determines that one 
or more of the grounds listed in 
paragraph 2(b) existed, but the 
recommendation of the peer review 
panel was not aflected materially, the 
declination will be affirmed. 

(iii) If the Deputy determines that one 
or more of the groimds fisted in 2(b) 
existed, and he or she can determine, 
based on the materials reviewed, that 
but for the infirmity in the review 
process, the application would have 
been recommended, the application will 
be considered by the National Council 
on the Arts at its next regularly 
scheduled meeting. The Chairperson of 
the Endowment then will decide 
whether to approve applications 
recommended by the Council. 

(iv) If the Deputy determines that one 
or more of the grounds fisted in 
paragraph 2(b) occurred, but he or she 
cannot determine whether, but for the 
infirmity, the peer review panel would 
have recommended that application, the 
application will be reviewed by a panel. 
If die panel recommends the application 
for support, the National Council on the 
Arts will review it at the next regularly 
scheduled meeting. The Chairperson of 
the Endowment then will decide 
whether to approve applications 
recommended by the Council. 

4. Reporting Requirements 

Each appropriate Deputy will 
maintain record of Requests for 
Reconsideration, in accordance with the 
Endowment's Records Disposition 
schedule. The record will include the 
date of receipt, the name of the 
applicant, including name of 
organization or institution where 
applicable, the application number, the 
determinations of the Deputy, and once 
the Deputy's review is complete, the 
date on which each applicant was 
notified of the results of the 
reconsideration, and what those results 
were. 
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Dated: November 30,1992. 

Catherine Stevens, 

General Counsel, National Endowment for the 
Arts. 

(FR Doc. 92-29661 Filed 12-7-92; 8:45 am] 
bilung code 7535-01-41 


POSTAL RATE COMMISSION 

[Docket No. C39-2 and Order No. 953] 

Parcel Post Rate Complaint: Notice 
and Order on Filing of Complaint of 
United Parcel Service 

Issued December 2,1992. 

Before Commissioners: George W. Haley, 

Chairman; Henry R. Folsom, Vice- 

Chairman; John W. Crutcher; W.H. ‘Trey" 

LeBlanc III; H. Edward Quick, Jr. 

On November 24, 1992, United Parcel 
Service (UPS) filed a complaint vsrith the 
Commission under 39 U.S.C. 3662. UPS 
asserts that the rates for parcel post 
currently do not cover their attributable 
costs and make no contribution to 
nonattribuable costs. UPS requests that 
the Commission hold hearings and issue 
a recommended decision to increase 
parcel post rates to a level sufficient to 
cover those costs. 

UPS states that it is a competitor of 
the Postal Service, particularly for 
parcel post. UPS says that in the most 
recent omnibus rate case. Docket No. 
R90-1, the Commission found that 
parcel post must have a cost coverage of 
111 percent to meet the requirements of 
the Postal Reorganization Act (Act). 

Citing a Postal Service exhibit in Docket 
No. MC93-1, UPS asserts that parcel 
post rates are not covering their 
attributable costs and make no 
contribution to nonattributable costs. 

UPS predicts that the cost coverage for 
parcel post will continue to erode. UPS 
reports its understanding that a postal 
rate increase is unlikely before the end 
of 1994. 

UPS argues that the current parcel 
post rates constitute unfair competition. 
Citing sections 403(c) and 3622(b)(1) of 
the Act, UPS says the current rate 
schedules constitute an undue or 
unreasonable discrimination among 
users, as well as an undue or 
unreasonable preference to certain 
users. 

Under the Commission’s rules of 
practice (39 CFR 3001.84) the Postal 
Service has 30 days to file an answer to 
a complaint. We are setting December 
28.1992, as the date for the Postal 
Service’s answer. 

The Commission appoints Stephen A. 
hold, Director of the Office of the 
Consumer Advocate, to represent the 
interest of the general public in this 
proceeding. 


It is ordered: 

(1) The Postal Service is to file an 
answer to the complaint of United 
Parcel Service by December 28,1992. 

(2) Stephen A. Gold, Director of the 
Office of the Consumer Advocate, is 
appointed to represent the interests of 
the general public in this proceeding. 

(3) The Secretary shall publish this 
Notice and Order in the Federal 
Register. 

By the Commission. 

Charles L. Clapp, 

Secretary. 

[FR Doc. 92-29727 Filed 12-7-92; 8:45 ami 
Brt.UNQ CODE 77ia-rW-4* 


SECURITIES AND EXCHANGE 
COMMISSION 

Self-Regulatory Organizations; 
Applications for Unlisted Trading 
Privileges and of Opportunity for 
Hearing; Boston Stock Exchange, Inc. 

December 1,1992. 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
(“Commission”) pursuant to section 
12(f)(1)(B) of the Securities Exchange 
Act of 1934 and Rule 12f—1 thereunder 
for unlisted trading privileges in the 
following securities: 

Laser Industries, Ltd. 

Common Stock, $.10 Par Value (File No. 7- 

9652) 

Surgical Care Affiliates, Inc. 

Ckimmon Stock. $.25 Par Value (File No. 7- 

9653) 

T2 Medical, Inc. 

Common Stock, $.01 Par Value (File No. 7- 

9654) 

Andrea Radio Corp. 

Common Stock, $.01 Par Value (File No. 7- 

9655) 

Paxar Corp. 

Common Stock, $.10 Par Value (File No. 7- 

9656) 

Sunbeam-Oster Co., Inc. 

Common Stock, $.01 Par Value (File No. 7- 

9657) 

Helionetics, Inc. 

Common Stock, No Par Value (File No. 7- 

9658) 

These securities are listed and 
registered on one or more other national 
securities exchange and are reported in 
the consolidated transaction reporting 
system. 

Interested persons are invited to 
submit on or before December 22,1992, 
written data, views and arguments 
concerning the above-referenced 
application. Persons desiring to make 
written comments should file three 
copies thereof with the Secretary of the 
Securities and Exchange Commission, 


450 5th Street, NW., Washington, DC 
20549. Following this opportunity for 
hearing, the Commission will approve 
the application if it finds, based upon 
all the information available to it, that 
the extensions of unlisted trading 
privileges pursuant to such applications 
are consistent with the maintenance of 
air and orderly markets and the 
protection of investors. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 92-29645 Filed 12-7-92; 8:45 ami 
BILUNG CODE 8010-01-M 


Self-Regulatory Organizations; 
Applications for Unlisted Trading 
Privileges and of Opportunity for 
Hearing; Cincinnati Stock Exchange, 
Inc. 

December 1, 1992. 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
(“Commission”) pursuant to section 
12(f)(1)(B) of the Securities Exchange 
Act of 1934 and Rule 12f-l thereunder 
for unlisted trading privileges in the 
following securities: 

Georgia Power Co. 

$2.43 Class A Pfd., No Par Value (File No. 
7-9678) 

Georgia Power Co. 

$2.50 Class A Pfd., No Par Value (File No. 
7-9679) 

Germany Fund, Inc. 

Common Stock, $.001 Par Value (File No. 
7-9680) 

Giant Industries. Inc. 

Common Stock. $.01 Par Value (File No. 7- 
9681) 

Giant Group, Inc. 

Common Stock, $1.00 Par Value (File No. 
7-9682) 

Global Yield Fund, Inc. 

Common Stock. $.01 Par Value (File No. 7- 
9683) 

Goodrich (B.F) Co. 

$7.85 Cum. Pfd., Ser. A, $1.00 Par Value 
(File No. 7-9684) 

Goodrich (B.F.) Co. 

$3.50 Cum. Conv. Pfd., Ser. D, $1.00 Par 
Value (File No. 7-9685) 

Graco, Inc. 

Common Stock, No Par Value (File No. 7— 

9686) 

GRC International, Inc. 

Common Stock, $.01 Par Value (File No. 7- 

9687) 

Grand Metropolitan Pic 
American Depository Receipts (File No. 7- 

9688) 

Great Northern Iron Ore Properties Trust 
Ctfs. of Beneficial Interest, No Par Value 
(File No. 7-9689) 

Green Mountain Power Corp. 
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Common Stock. $3.33Vb Par Value (File 
No. 7-9690) 

Growth Fund of Spain, Inc. 

Common Stock. $.0lPar Value (File No. 7- 
9691) 

GTE Corp. 

5% Conv. Pfd. $50.00 Par Value (File No. 
7-9693) 

GTE Corp. 

$2.00 Conv. Pfd.. No Par Value (File No. 7- 
9693) 

GTE Corp. 

$2,475 Pfd.. No Par Value (File No. 7-9694) 
GTE Florida, Inc. 

$1.25 Cum. Pfd., $25.00 Par Value (File No. 
7-9695) 

GTE Florida, Inc. 

$2.30 Cum. Pfd. Ser. B, $25.00 Par Value 
(File No. 7-9696) 

GTE Florida, Inc. 

8.16% Cum. Pfd., $25.00 Par Value (File 
No. 7-9697) 

Illinois Power Co. 

4.08% Cum. Pfd. $50.00 Par Value (File 
No. 7-9698) 

Illinios Power Co. 

4.26% Cum. Pfd., $50.00 Par Value (File 
No. 7-9699) 

Illinois Power Co. 

4.20% Cum. Pfd., $50.00 Par Value (File 
No. 7-9700) 

Illinois Power Co. 

4.42% Cum. Pfd., $50.00 Par Value (File 
No. 7-9701) 

Illinois Power Co. 

4.70% Cum. Pfd., $50.00 Par Value (File 
No. 7-9702) 

Illinois Power Co. 

8.24% Cum. Pfd., $50.00 Par Value (File 
No. 7-9703) 

Illinois Power Co., 

8.52% Cum. Pfd., $50.00 Par Value (File 
No. 7-9704) 

Illinois Power Co. 

7.56% Cum. Pfd,. $50.00 Par Value (File 
No. 7-9705) 

Illinois Power Co. 

8.94% Cum. Pfd,. $50.00 Par Value (File 
No. 7-9706) 

Illinois Power CIo. 

8% Cum. Pfd,. $50.00 Par Value (File No. 
7-9707) 

Illinois Power Co. 

Pfd. Cum. Adj, Rte., Ser. A, No Par Value 
(File No. 7-9708) 

Illinois Power Co. 

Cum. Adj, Rte., Ser. B Pfd,. No Par Value 
(File No. 7-9709) 

Illinois Power Co. 

8% Cum. Pfd,. 1986, No Par Value (File 
No. 7-9710) 

INA Investment Securities, Inc. 

Common Stock, $.10 Par Value (File No. 7- 
9711) 

Indiana & Michigan Electric (Do. 

7.08% Cum. Pfd,. $1(X).00 Par Value (File 
No. 7-9712) 

Indiana & Michigan Electric Co. 

7.76% Cum Pfd,. No Par Value (File No. 
7-9713) 

Indiana & Michigan Electric Co. 

8.68% Cum. Pfd,. $1(X).00 Par Value (File 
No. 7-9714) 

Indiana & Michigan Electric (Do. 

$2.15 Cum Pfd,, $25.00 Par Value (File No. 
7-9715) 

Indiana & Michigan Electric (Do. 


$2.25 Cum. Pfd,. $25.00 Par Value (File No. 
7-9716) 

Inland Steel Industries, Inc. (Holding Co.) 

$4,625 Cum. (Donv. Exch. Pfd,. Ser. G,$1.00 
Par Value (File No. 7-9717) 

These securities are listed and 
registered on one or more other national 
securities exchange and are reported in 
the consolidated transaction reporting 
system. 

Interested persons are invited to 
submit on or before December 22,1992, 
written data, views and arguments 
concerning the above-referenced 
applications. Persons desiring to make 
written comments should file three 
copies tliereof with the Secretary of the 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549. Following this opportunity for 
hearing, the (Dommission will approve 
the applications if it finds, based upon 
all the information available to it, that 
the extensions of unlisted trading 
privileges pursuant to such applications 
are consistent with the maintenance of 
fair and orderly markets and the 
protection of investors. 

For the (Dommission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jonathan G. Katz, 

Secretary. 

IFR Doc. 92-29647 Filed 12-7-92; 8:45 ami 
BILLING CODE MIO-OI-M 


Self-Regulatory Organizations; 
Applications for Uniisted Trading 
Privileges and of Opportunity for 
Hearing; Midwest Stock Exchange, Inc. 

December 1,1992. 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange (Dommission 
(“Commission") pursuant to section 
12(0(1)(B) of the Securities Exchange 
Act of 1934 and Rule 12f-l thereunder 
for unlisted trading privileges in the 
following securities: 

Monk Austin, Inc. 

(Dommon Stock, $.01 Par Value (File No. 7- 

9660) 

Natural Alternatives International, Inc. 
(Dommon Stock, $.01 Par Value (File No. 7- 

9661) 

Nuveen Arizona Premium Income Municipal 
Fund, Inc. 

(Dommon Stock, $.01 Par Value (File No. 7- 

9662) 

Nuveen Insured (Dalifomia Premium Income 
Municipal Fund, Inc. 

(Dommon Stock, $.01 Par Value (File No. 7- 

9663) 

Putnam (Dalifomia Investment Grade 
Municipal Trust 

(Dommon Shares of Beneficial Interest, $.01 
Par Value (File No. 7-9664) 

Putnam Investment Grade Municipal Trust II 


(Dommon Shares of Beneficial Interest, No 
Par Value (File No. 7-9665) 

PutMm New York Investment Grade 
Municipal Tmst 

Common Shares of Beneficial Interest, $.01 
Par Value (File No. 7-9666) 

Taubman (Denters, Inc. 

(Dommon Stock, $.01 Par Value (File No. 7- 

9667) 

Value Health, Inc. 

Common Stock, No Par Value (File No. 7- 

9668) 

Wellsford Residential Property Trust 

(Dommon Shares of Beneficial Interest, $.01 
Par Value (File No. 7-9669) 

These securities are listed and 
registered on one or more other national 
securities exchange and are reported in 
the consolidated transaction reporting 
system. 

Interested jiersons are invited to 
submit on or before December 22,1992, 
written data, views and arguments 
concerning the above-referenced 
application. Persons desiring to make 
written comments should file three 
copies thereof with the Secretary of the 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549. Following this opportunity for 
hearing, the Commission will approve 
the application if it finds, based upon 
all the information available to it, that 
the extensions of unlisted trading 
privileges pursuant to such application 
is consistent with the maintenance of 
fair and orderly markets and the 
protection of investors. 

For the (Dommission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 92-29648 Filed 12-7-92; 8:45 am) 
BILLING CODE SOKMH-M 


Seif-Regulatory Organizations; 
Applications for Unlisted Trading 
Privileges and of Opportunity for 
Hearing; Pacific Stock Exchange, Inc. 

December 1,1992. 

The above named national securities 
exchmge has filed applications with the 
Securities and Exchange (Dommission 
(“Commission") pursuant to section 
12(f)(1)(B) of the Securities Exchange 
Act of 1934 and Rule 12f-l thereunder 
for unlisted trading privileges in the 
following security: 

(DMAC Investment (Dorp. 

(Dommon Stock. $.001 Par Value (File No. 
7-9659) 

This security is listed and register^ 
on one or more other national securities 
exchange and is reported in the 
consolidated transaction reporting 
system. 
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Interested persons are invited to 
submit on or before December 22,1992, 
written data, views and arguments 
concerning the above-referenced 
application. Persons desiring to make 
written comments should file three 
copies thereof with the Secretary of the 
Securities and Exchange Commission, 
450 5 th Street, NW., Washington, DC 
20549. Following this opportunity for 
hearing, the Commission will approve 
the application if it finds, based upon 
all the information available to it, that 
the extensions of unlisted trading 
privileges pursuant to such applications 
are consistent with the maintenance of 
fair and orderly markets and the 
protection of investors. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jonathan G. Katz, 

Secretary. 

[FRDoc. 92-29646 Filed 12-7-92; 8;45 am] 
BIUJNG CODE 8010-01-M 


Seif-Regulatory Organizations; 
Applications for Unlisted Trading 
Privileges and of Opportunity for 
Hearing; Philadelphia Stock Exchange, 
Inc. 

December 1,1992. 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
( "Commission*’) pursuant to section 
12(f)(1)(B) of the Securities Exchange 
Act of 1934 and Rule 12f—1 thereunder 
for unlisted trading privileges in the 
following securities: 

American Municipal Term Trust, Inc. Ill 
Common Stock, $.01 Par Value (File No. 7- 
9670) 

.antral Maine Power Company 
NV Cum Pfd. Stock 778, $100 Par Value 
(File Na 7-9671) 

hitnam California Investment Grade 
Municipal Trust 

Common Shares of Beneficial Interest. No 
Par Value (File No. 7-9672) 

’utnam New York Investment Grade 
Municipal Trust 

Common Shares of Beneficial Interest. No 
Par Value (File No. 7-9673) 
tom Investment Grade Municipal Trust 11 
Cc^on Shares of Beneficial Interest, No 
Par Value (File No. 7-9674) 

j Premium Income Municipal 

‘ Common Stock, $.01 Par Value (File No. 7- 

9675) 

fuveen Insured California Preminiura 
Income Municipal Fund 

Stock, $.01 Par Value (File No. 7- 

9676) 

•onk Austin, Inc. 

Stock. $.01 Par Value (File No. 7- 


These securities are listed and 
registered on one or more other national 
securities exchange and are reported in 
the consolidated transaction reporting 
system. 

Interested persons are invited to 
submit on or before December 22,1992, 
written data, views and arguments 
concerning the above-referenced 
application. Persons desiring to make 
written comments should file three 
copies thereof with the Secretary of the 
Securities and Exchange Commission, 
450 5th Street, NW., Washington, DC 
20549. Following this opportunity for 
hearing, the Commission will approve 
the application if it finds, based upon 
all the information available to it, that 
the extensions of unlisted trading 
privileges pursuant to such applications 
are consistent with the maintenance of 
fair and orderly markets and the 
protection of investors. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 92-29649 Filed 12-7-92; 8:45 ami 
BILLING CODE lOKHII-M 


Issuer Delisting; Notice of Application 
To Withdraw From Listing and 
Registration;.(PAXAR Corp., Common 
Stock, $.10 Par Value) File No. 1-9493 

December 2,1992. 

PAXAR Corporation (’’Company”) has 
filed an application with the Securities 
and Exchange Commission 
(“Commission”), pursuant to Section 
12(d) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12d2-2{d) 
promulgated thereunder, to withdraw 
the above specified security from listing 
and registration on the American Stock 
Exchange, Inc. (“Amex”). 

The reasons alleged in the application 
for withdrawing this security from 
listing and registration include the 
following: 

According to the Company, in 
addition to being listed on the Amex, its 
common stock is listed on the New York 
Stock Exchange, Inc. (“NYSE”). The 
Company’s common stock commenced 
trading on the NYSE at the opening of 
business on November 16,1992 and 
concurrently therewith such stock was 
suspended from trading on the Amex. 

In making the decision to withdraw 
its common stock from listing on the 
Amex, the Company considered the 
direct and indirect costs and expenses 
attendant in maintaining the dual listing 
of its Common Stock on the NYSE and 
on the Amex. The Company does not 


see any particular advantage in the dual 
trading of its common stoc^ and 
believes that dual listing would 
fragment the market for its Common 
Stock. 

Any interested person may, on or 
before December 23,1992 submit by 
letter to the Secretary of the Securities 
and Exchange Commission, 450 Fifth 
Street, NW., Washington, DC 20549, 
facts bearing upon whether the 
application has been made in 
accordance with the rules of the 
exchanges and what terms, if any, 
should be imposed by the Commission 
for the protection of investors. The 
Commission, based on the information 
submitted to it, will issue an order 
granting the application after the date 
mentioned above, unless the 
Commission determines to order a 
hearing on the matter. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jonathan G. Katz, 

Secretary. 

(FR Doc. 92-29725 Filed 12-7-92; 8.45 am) 
BILUNG CODE 8010-01-11 


DEPARTMENT OF TRANSPORTATION 

Office of the Secretary 

[Docket No. 48516 Notice 92-31] 

Commission to Promote investment In 
America’s Infrastructure 

AGENCY: Office of the Secretary, 
Department of Transportation. 

ACDON: Notification of open docket for 
public review. 

The Commission to Promote 
Investment in America’s Infrastructure 
(Commission) was established by 
Section 1081 of Public Law 102-240, 
the Intermodal Surface Transportation 
Act of 1991 aSTEA). 

The Commission is studying the 
feasibility and desirability of creating a 
type of infrastructure security that 
would permit pension fund investment 
in domestic infrastructure projects. Over 
the past few months, the Commission 
has held several public hearings on this 
and related subjects. Docket No. 48516 
contains copies of the testimony and 
other evidence that has been submitted 
to the Commission. 

Interested persons wishing to view 
the materials in this docket may do so 
at the OST Docket Section, U.S. 
Department of Transportation, room 
4107, 400 Seventh Street, SW., 
Washington, DC 20590. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Laurence T. Phillips, Chief, Industry 
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Economics and Finance Division, Office 
of Economics, room 10223, U.S. 
Department of Transportation, 400 
Seventh Street, Washington DC 20590. 
Mr. Phillips can be reached at (202) 
366-5412. 

Dated: December 2,1992. 

Laurence T. Phillips, 

Chief, Industry Economics and Finance 
Division. 

IFR Doc. 92-29717 Filed 12-7-92; 8:45 am] 
BILUNQ CODE 4010-62-41 


Coast Guard 
[CGD 92-064] 

Draft Environmental Impact Statement; 
Haiku Valley, Kaneohe, Oahu, Hawaii 

AGENCY: Coast Guard, DOT. 

ACTION: Notice of intent. 

SUMMARY: The U.S. Coast Guard intends 
to prepare and circulate a Draft 
Environmental Impact Statement (DEIS) 
for a proposed housing project, to be 
located at the U.S. Coast Guard Omega 
Station, Haiku Valley, Kaneohe, Oahu, 
Hawaii. The proposed action and 
alternatives to be addressed in the DEIS 
are designed to meet the Coast Guard’s 
need for additional affordable, safe, and 
decent family housing units. 

DATES: Comments must be received on 
or before January 7,1993. 

ADDRESSES: Comments may be mailed to 
the Commanding Officer, U.S. Coast 
Guard, Civil Engineering Unit, attn: Bill 
Grannis, 300 Ala Moana Blvd, rm. 8122, 
Honolulu, Hawaii 96850-4982, or may 
be delivered to the same address 
between 8 a.m. and 3 p.m., Monday 
through Friday, except Federal holidays. 
The telephone number is (808) 541- 
3103 for information concerning 
comments. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Bill Grannis, Environmental 
Protection Specialist, U.S. Coast Guard, 
Civil Engineering Unit, Telephone: (808) 
541-3103. 

SUPPLEMENTARY INFORMATION: This 
notice of intent is published as required 
by the Counci l on Environmental 
Quality in 40 CFR 1501.7. Preliminary 
environmental concerns were identified 
as a result of previous planning and 
through comments received on the 
environmental analysis documented in 
the Environmental Assessment for 
Construction of 144 Family Housing 
Units, Omega Transmission Station 
Haiku Valley, Oahu, Hawaii (USCG, 
February 1992). The proposed action 
consists of building a maximum of 239 
single family homes, townhouses, and 
multiplex units on U.S. Coast Guard 


land. As proposed, the project will be 
constructed in several phases. A 
maximum of 144 housing units will be 
built, consisting of single family homes, 
townhouses, and 2- and 3-story 
multiplex units on one 17-acre parcel. A 
maximum of 95 housing imits are to be 
built, consisting of townhouses and 2- 
and 3-story multiplex units on a second 
9.1-acre parcel. Preliminary plans for 
both parcels call for construction of 
roads, parking, walks, lighting, retaining 
walls, and landscaping. Plans for the 17 
acre parcel also call for construction of 
a community center, pool, playfields, 
courts, and a maintenance support 
building. Pending the findings of a 
traffic study of the area, additional 
development at the site may include 
either upgrading of Haiku Road and 
Kahuhipa Street to minor arterial 
capacities or making limited 
modifications to the Interstate Route H- 
3 construction road. Alternatives to be 
considered include: The plans 
discussed above, a no action alternative; 
leasing housing on the civilian market; 
and constructing housing on U.S. 
Department of Defense (DOD) property. 
Availability of land under DOD control 
is being examined at this time, but no 
sites have been identified. Potentially 
significant environmental concerns 
include: Traffic impacts due to 
increased traffic volume in the Haiku 
area; sedimentation impacts on Heeia 
Stream, Heeia wetland, and Kaneohe 
Bay; disturbance of archaeological 
resources; and health effects related to 
electromagnetic fields or soil 
contamination. 

Public scoping was initiated prior to 
publication of this notice. Following 
publication of this notice, and a 
concurrent notice of intent in the 
Hawaii State Office of Environmental 
Quality Control Bulletin (HSOEQCB), 
agencies commenting on the previous 
environmental assessment will be 
contacted for scoping. All interested 
government agencies, quasi- 
govemmental planning advisory 
committees, and private organizations 
and individuals are strongly encouraged 
to participate in the scoping process and 
provide written comments as indicated 
in ’’ADDRESSES” above. Future public 
scoping meetings will be announced in 
the Federal Register and HSOEQCB. 

The Draft EIS is expected to be 
available for public review in June 1993. 

Dated: December 1,1992. 

W.E. Kozak, 

Captain, U.S. Coast Guard, Chief, Civil 
Engineering Division. , 

[FR Doc. 92-29748 Filed 12-7-92; 8:45 am) 
BILUNQ CODE 4610-14-M 


Federal Aviation Administration 

Manchester Grenier Airport, 
Manchester, New Hampshire; FAA 
Approval of Noise Compatibility 
Program 

AGENCY: Federal Aviation 
Administration, DOT. 

ACTION: Notice. 

SUMMARY: The Federal Aviation 
Administration (FAA) announces its 
findings on the noise compatibility 
program submitted by the Manchester 
Airport Authority under the provisions 
of Title I of the Aviation Safety and 
Noise Abatement Act of 1979 (Pub. L 
96-193) and 14 CFR part 150. These 
findings are made in recognition of the 
description of Federal and non-federal 
responsibilities in Senate Report No. 
96-52 (1980). On May 13,1992, the 
FAA determined that the noise exposure 
maps submitted by the Manchester 
Airport Authority under part 150 were 
in compliance with applicable 
requirements. On November 6,1992, the 
Assistant Administrator approved the 
Manchester Grenier Airport noise 
compatibility program. Out of the 18 
proposed program elements, 16 were 
approved. One was partially approved 
and no action was t^en on another. 
EFFECTIVE DATE: The effective date of the 
FAA’s approval of the Manchester 
Grenier Airport noise compatibility 
program is November 6,1992. 

FOR FURTHER INFORMATION CONTACT: 
John C. Silva, Federal Aviation 
Administration, New England Region, 
Airport Division, ANE-602,12 New 
England Executive Park, Burlington, 
Massachusetts 01803, Telephone (617) 
273-7060. 

Documents reflecting this FAA action 
may be obtained from the same 
individual. 

SUPPLEMENTARY INFORMATION: This 
notice announces that the FAA has 
given its overall approval to the 
Manchester Grenier Airport noise 
compatibility program, effective 
November 6,1992. 

Under section 104(a) of the Aviation 
and Noise Abatement Act of 1979 
(hereinafter the Act), an airport operator 
who has previously submitted a noise 
exposure map may submit to the FAA 
a noise compatibility program which 
sets forth the measures taiken or 
proposed by the airport operator for the 
reduction of existing non-compatible 
land uses and prevention of additional 
non-compatible land uses within the 
area covered by the noise exposure 

e Act requires such programs to be 
developed in consultation with 
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linterested and affected parties including 
llocal communities, government 
■agencies, airport users, and FAA 
■personnel. 

I Each airport noise compatibility 
■program developed in accordance with 
■Federal Aviation Regulation (FAR), Part 
|l50 is a local program, not a federal 
■program. The FAA does not substitute 
■its judgment for that of the airport 
■proprietor with respect to which 
■ineasures should be recommended for 
■action. The FAA*s approval or 
■disapproval of FAR part 150 program 
^commendations is measured 
[according to the standards expressed in 
■part 150 and the Act, and is limited to 
■the following determinations: 

I (a) The noise compatibility program 
■was developed in accordance with the 
■provisions and procedures of FAR Part 
|l50; 

(b) Program measures are reasonably 
Iconsistent with achieving the goals of 
■reducing existing non-compatible land 
|uses around the airport and preventing 

he introduction of additional non- 
Icompatible land uses; 

(c) Program measures would not 
Jcreate an undue burden on interstate or 
foreign commerce, unjustly discriminate 
igainst types or classes of aeronautical 
uses, violate the terms of airport grant 
fcgreeinents, or intrude into areas 
preempted by the federal government; 
land 

(d) Program measures relating to the 
Lse of flight procedures can be 
Implemented within the period covered 
^ythe program without derogating 

afety, adversely affecting the efficient 
be and management of the navigable 
iirspace and air traffic control systems, 
pr adversely affecting other pow’ers and 
psponsibilities of the Administrator as 
prescribed by law. 

[ Specific limitations with respect to 
FAA’s approval of an airport noise 
lompatibility program are delineated in 
FAR part 150, § 150.5. Approval is not 
1 determination concerning the 
icceptability of land uses under Federal, 
pate, or local law. Approval does not by 
Itself constitute an FAA implementing 
Iction. A request for Federal action or 
Ipproval to implement specific noise 
^mpatibility measures may be 
Inquired, and an FAA decision on the 
Inquest may require an environmental 
Issessment of the proposed action. 
Approval does not constitute a 
l^mmitment by the FAA to financially 
■ssist in the implementation of the 
Fogram nor a determination that all 
Ijeasures covered by the program are 
I igible for grant-in-aid funding from the 
t ^ under the Airport and Airway 
Fprovement Act of 1982. Where 
reaeral funding is sought, requests for 


project grants must be submitted to the 
FAA Regional Office in Burlington, 
Massachusetts. 

The Manchester Airport Authority 
submitted to the FAA, on March 23, 
1992, noise exposure maps, 
descriptions, and other documentation 
produced during the noise compatibility 
planning study conducted from August 
1990 to March 1992. The Manchester 
Grenier Airport noise exposure maps 
were determined by FAA to be in 
compliance with applicable 
requirements on May 13,1992. Notice of 
this determination was published in the 
Federal Register on May 29,1992. 

The Manchester study contains a 
proposed noise compatibility program 
comprised of actions designed for 
implementation by airport management 
and adjacent jurisdictions from the date 
of study completion to beyond the year 
1995. It was requested that the FAA 
evaluate and approve this material as a 
noise compatibility program as 
described in Section 104(b) of the Act. 
The FAA began its review of the 
program on May 13, 1992, and was 
required by a provision of the Act to 
approve or disapprove the program 
within 180 days (other than the use of 
new flight procedures for noise control). 
Failure to approve or disapprove such a 
program within the 180-day period shall 
be deemed to be an approval of such a 
program. 

The submitted program contained 18 
proposed actions for noise mitigation on 
and off the airport. The FAA completed 
its review and determined that the 
procedural and substantive 
requirements of the Act and FAR Part 
150 have been satisfied. The overall 
program, therefore, was approved by the 
Assistant Administrator effective 
November 6, 1992. 

Approval was granted for 16 specific 
program elements. A proposal affecting 
engine runups was approved in part and 
no action was taken on a potential 
future proposal related to a left turn to 
330 degrees for turbojets departing to 
the north. The 16 approved program 
elements include preferential runway 
use during visual flight rule conditions, 
support for the installation of an 
Instrument Landing System to Runway 
17, preferential use of Runway 17 for 
instrument flight rule operations, 
instrument flight rule control of 
approaches to Runway 35, a voluntary 
airport access restriction, a right turn for 
Runway 17 turbojet departures, use of 
air carrier noise abatement departure 
procedures, use of National Business 
Aircraft Association noise abatement 
departure procedures, compatible use 
zoning, noise overlay zoning, 
subdivision regulations, community 


master planning, discretionary project 
review by land use boards, purchase of 
residential property, residential 
soundproofing, and various 
administrative measures which include 
establishment of a Noise Monitoring 
Committee, improvements to the 
telephone noise hotline and noise 
complaint reporting procedure, alerting 
the community of unusual noise events, 
and preparation of a noise mitigation 
newsletter. 

FAA’s determinations are set forth in 
detail in a Record of Approval endorsed 
by the Assistant Administrator on 
November 6,1992. The Record of 
Approval, as well as other evaluation 
materials and the documents 
comprising the submittal, are available 
for reviaw at the FAA office listed above 
and at the office of the Airport Director, 
Ammon Terminal Building, Manchester 
Grenier Airport, Manchester. New 
Hampshire. 

Issued in Burlington, Massachusetts, on 
November 18.1992. 

Vincent A. Scarano, 

Manager, Airports Division, New England 
Region. 

(FR Doc. 92-29701 Filed 12-7-92; 8:45 ami 
BtLUNG COO€ 4ai»-13-M 


DEPARTMENT OF THE TREASURY 
[No. 15-23] 

Bank Secrecy Act—U.S. Customs 
Service; Directive 

December 1,1992. 

1. Delegation. This directive delegates 
to the Commissioner of Customs the 
functions, rights, privileges, powers, 
and duties of the Secretary of the 
Treasury under the Bank Secrecy Act 
(31 U.S.C. 5311-5326) to: 

a. Disseminate copies of the reports 
required under the provisions of the 
Department of the Treasury regulations 
subject to the guidelines and procedures 
which have been approved by the 
Assistant Secretary (Enforcement); 

b. Remit any part of a forfeiture of 
currency or other monetary instruments 
not in excess of $500,000 seized under 
31 U.S.C. 5317(c), subject to the 
guidelines and procedures which have 
been approved by the Assistant 
Secretary (Enforcement); 

c. Investigate possible violations of 31 
CFR 103.24 and 103.32, regarding 
reporting and recordkeeping on foreign 
accounts; 

d. Assure compliance with the 
requirements of 31 CFR 103.23; and 

e. Issue summons with respect to 31 
CFR 103.23 as authorized by 31 CFR 
103.61 and 103.62(c). 
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2. Redelegation. This authority may 
be redelegated. 

3. Cancellation. Treasury Directive 
15-23, ‘‘Currency and Foreign 
Transactions Reporting Act—Customs,“ 
dated August 20,1987, is superseded. 

4. Office of Primary Interest. Office of 
the Assistant Secretary (Enforcement). 
Peter K. Nunez, 

Assistant Secretary (Enforcement). 

|FR Doc. 92-29651 Filed 12-7-92; 8:45 am] 
BILUNG CODE 4810-2SHM 


[Number: 15-01] 

Bank Secrecy Act Regulations; 
Directive 

December 1,1992. 

1. Delegation. There is hereby 
delegated to the Deputy Assistant 
Secretary (Law Enforcement) the 
authority to perform the functions 
necessary for the general administration 
of Title 31 Code of Federal Regulations 
(CFR) part 103. Those functions include, 
but are not limited to, the: 

a. Granting of exemptions from the 
reporting requirements in 31 CFR 
103.22; 

b. Issuance of requests, under 31 CFR 
103.22, for lists of bank customers 
whose currency transactions have been 
exempted from the reporting 
requirements in 31 CFR 103.22; 

c. Dissemination of information 
obtained pursuant to the provisions of 
31 CFR part 103; 

d. Issuance of requests to financial 
institutions, under 31 CFR 103.34 and 
103.35, for a list of their customers who 
have failed to provide taxpayer 
identification numbers to the 
institution; 

e. Issuance of requests to financial 
institutions for chronological logs 
required to be maintained by 31 CFR 
103.29; and 

f. Taking final action on any petition 
for remission, mitigation, or settlement 
of any penalty (including forfeiture 


above $500,000) pursuant to 31 CFR 
103.47 (d) and 31 CFR 103.48. This 
delegation does not include the 
authority to amend 31 CFR part 103, nor 
to assess penalties. 

2. Redelegation. This authority may 
not be redelegated. 

3. Cancellation. Treasury 15-01, 
“Bank Secrecy Act Regulations,’* dated 
September 29,1986, is superseded. 

4. Office of Primary Interest. Office of 
the Assistant Secretary (Enforcement). 
Peter K. Nunez, 

Assistant Secretary (Enforcement). 

(FR Doc. 92-29652 Filed 12-7-92; 8:45 ami 
BILUNQ CODE 4aiO-25-M 


[Number: 15-41] 

Bank Secrecy Act—Internal Revenue 
Service; Directive 

December 1, 1992. 

1. Delegation. This directive delegates 
to the Commissioner of Internal 
Revenue the following functions, rights, 
privileges, powers and duties necessary 
to carry out the Department of the 
Treasury responsibilities under the 
Bank Secrecy Act Regulations: 

a. Authority to: 

(1) Initiate investigations of any 
person, including banks and brokers or 
dealers in securities, for possible 
criminal violations of 31 Code of 
Federal Regulations (CFR) part 103 
(except violations of § 103.23); 

(2) Grant exemptions from the 
reporting requirement contained in 31 
CFR 103.22; 

(3) Issue requests for lists of financial 
institution customers whose currency 
transactions have been exempted from 
the reporting requirement in 31 CFR 
103.22; 

(4) Direct banks to file currency 
transaction reports as prescribed in 31 
CFR 103.22(a) with respect to customers 
whose transactions had been previously 
exempted or otherwise not filed; 


(5) Disseminate copies of the reports 
required under the provisions of the 
Department of the Treasury regulations 
(31 CFR part 103) subject to the 
guidelines and procedures which have 
been approved by the Assistant 
Secretary (Enforcement); 

(6) Investigate possible violations of 
the regulations with respect to 
violations of 31 CFR 103.24 and 103.32, 
the regulations on reporting and 
recordkeeping on foreign bank accounts; 

(7) Issue requests to financial 
institutions for chronological logs 
required to be maintained by 31 CFR 
103.29; and 

(8) Issuance of summons as 
authorized by 31 CFR 103.61 and 
103.62(b), except with respect to 
§103.23. 

b. Responsibility to examine and 
assure compliance with the 
requirements of 31 CFR part 103 by all 
financial institutions, except brokers or 
dealers in securities and the U.S. Postal 
Service, not currently examined by 
Federal bank supervisory agencies for 
safety and soundness. 

2. Redelegation. The Commissioner 
may redelegate this authority. 

3. Cancellation. This directive 
supersedes the following Treasury 
Directives (TD): 

a. TD 15—41, “Currency and Foreign 
Transactions Reporting Act—Internal 
Revenue Service,’’ dated December 8, 
1987; and 

b. TD 15-03, “Delegation of Authority 
of Analysis Function of Bank Secrecy 
Act Data,’’ dated November 10,1988. 

4. Office of Primary Interest. Office of 
the Assistant Secretary (Enforcement). 
Peter K. Nunez, 

Assistant Secretary (Enforcement). 

[FR Doc. 92-29650 Filed 12-7-92; 8:45 am) 
BILUNG CODE 4aiO-2S-M 
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Sunshine Act Meetings 


This section of the FEDERAL REGISTER 
contains notices of meetings published under 
the “Government in the Sunshine Act” (Pub. 

L 94-409) 5 U.S.C. 552b(e)(3). 


COMMISSION ON NATIONAL AND COMMUNITY 
SERVICE 

TIME AND DATE: 9 a.m. to 6 p.m. on 
Monday, Wednesday, and Friday, 
December 14,16, and 18,1992. 

PLACE: The Monday hearing will be held 
at North High School, 1500 James Ave. 
N.,Minneapolis, MN 55144. 

Wednesday’s hearing will be at the 
Davidson Conference Center, University 
of Southern California, 3415 S. 

Figueroa, University Park, Los Angeles, 
CA 90089. Friday’s hearing will be at 
the Senate Caucus Room in the Russell 
Senate Office Building, at the comer of 
Constitution and Delaware Avenues, 

NE., Washington, DC 20510. 

STATUS: Open to the public. 

MAHERS TO BE CONSIDERED: The 
Commission on National and 
Community Service, with Youth Service 
America, will hold three regional 
hearings on national and community 
service on December 14,16, and 18, 

1992. The hearings will provide ^ 
opportunities for persons and 
organizations to give input on a number 
of issues important to the Commission’s 
Report to Congress, which will make 
recommendations on national and 
community service. The meetings will 
provide technical assistance to 
prospective applicants for grants from 
the Commission. 

The agendas for the three meetings 
will be the same. Opening statements 
and testimony from national 
policymakers and experts in the field 
will be given from 9 to 11 a.m. Public 
comments will be heard form 11 a.m. to 
1 p.m. The hearing will break for an 
hour and a half, and technical assistance 
will be provided from 2:30 to 6 p.m. 

Persons wishing to address the 
Commission should contact Melinda 
Hudson at the Commission on National 
and Community Service as soon as 
possible to sign up. Comments will be 
iimited to three minutes each. Written 
cominents will also be received and 
should be sent to Melinda Hudson at the 
Lommission. 

Local participating organizations 
TOude the following: the National 
outh Leadership Council, the 
nnesota Office on Volunteer Services, 


the Lutheran Brotherhood, and Campus 
Outreach Opportunity League (CCXDL) 
for the Minneapolis hearing; the 
Constitutional Ri^ts Foundation, 

Youth Service (Califomia, the Los 
Angeles Conservation Corps, and the 
University of Southern California for the 
Los Angeles hearing; and the D.C 
Service Corps and Volunteer Maryland 
for the Washington, D.C, meeting. 

CONTACT PERSON FOR MORE INFORMATION: 

Melinda Hudson, Commission on 
National and Community Service, 529 
14th Street, NW.. Suite 452, 

Washington, DC 20045, (202) 724-0600, 
or Joel Rittle, Youth Service America, 
1101 15th Street, NW., Suite 200, 
Washington, DC 20005, (202) 296-2992. 
Catherine Milton, 

Executive Director, Commission on National 
and Community Service. 

[FR Doc. 92-29914 Filed 12-4-92; 8:45 am) 
BtLUNG CODE 6820-BA-M 


U.S. CONSUMER PRODUCT SAFETY 
COMMISSION 

“FEDERAL REGISTER” CHATION OF 
PREVIOUS ANNOUNCEMENT: Vol. 57, No. 
231, page 56951, December 1,1992. 

PREVIOUSLY ANNOUNCED TIME AND DATE OF 
THE MEETING: 10:00 a.m., December 2, 
1992. 

CHANGES IN MEETING: Meeting 
concerning Advance Notice of Proposed 
Rulemaking on Sleepwear was canceled. 

CONTACT PERSON FOR MORE INFORMAHON: 

Sheldon D. Butts, Deputy Secretary, 

(301) 504-0800. 

Dated: December 3,1992. 

Sheldon D. Butts, 

Deputy Secretary. 

(FR Doc. 92-29902 Filed 12-4-92; 3:00 pm] 
BILUNG CODE 63S5H)1-M 


U.S. CONSUMER PRODUCT SAFETY 
COMMISSION 

TIME AND DATE: 10:00 a.m., Thursday, 
December 10,1992. 

LOCATION: Room 556, Westwood 
Towers, 5401 Westbard Avenue, 
Bethesda, Maryland. 

STATUS; Closed to the Public. 

MATTERS TO BE CONSIDERED: Compliance 
Status Report. 

The Staff will brief the Commission 
on the status of various compliance 
matters. 


Federal Register 
Vol. 57, No. 236 
Tuesday, December 8, 1992 


For a Recorded Message Containing the 
Latest Agenda Information, Call (301) 
504-0709. 

CONTACT PERSON FOR ADDIHONAL 
INFORMATION: Sheldon D. Butts, Office of 
the Secretary, 5401 Westbard Ave., 
Bethesda, MD 20207 (301) 504-0800. 

Dated: December 3,1992. 

Sheldon D. Butts, 

Depu ty Secretary. 

(FR Doc. 92-29903 Filed 12-4-92; 3:00 pml 
BILLING CODE 6385-01-41 


FEDERAL COMMUNICATIONS COMMISSION 

FCC To Hold Open Commission 
Meeting, Thursday, December 10,1992 
The Federal Communications 
Commission will hold an Open Meeting 
on the subjects listed below on 
Thursday, December 10,1992, which is 
scheduled to commence at 9:30 a.m., in 
Room 856, at 1919 M Street, NW., 
Washington, DC. 

Item No., Bureau, and Subject 

1— Common Carrier—^Title: Simplification of 
the Depreciation Prescription Process. 
Summary; The Commission will consider 
adoption of a Notice of Proposed 
Bulemaking concerning simplification of 
the process used to prescribe depreciation 
rates. 

2— Common Carrier, Office of Engineering 
and Technology—^Title: Amenmnent of 
Parts 1 and 21 of the Commission's Rules 
to Redesignate the 27.5-29.5 GHz 
Frequency Band, and to Establish Rules 
and Policies for Local Multipoint 
Distribution Service {RMs-7872 and 7722). 
Summary: The Commission will consider 
adoption of a Notice of Proposed 
Bulemaking, Tentative Decision and Order 
on Beconsideration regarding petitions to 
redesignate the common carrier point-to- 
point microwave radio 28 GHz band to 
establish a point-to-multipoint video/ 
telecommunications service; and petitions 
for pioneer preference. 

3— Mass Media—Title: Implementation of 
Section 22 of the Cable Television 
Consumer Protection and Competition Act 
of 1992—Equal Employment 
Opportunities. Summary: The Commission 
will consider adoption of a Notice of 
Proposed Rulemaking seeking comments 
on amendments to Parts 73 and 76 of its 
rules concerning Equal Employment 
Opportunities. 

4— Mass Media—^Title: Implementation of 
Section 3 of the Cable Television 
Consumer Protection and Competition Act 
of 1992—^Tier Buy-Through Prohibitions. 
Summary: The Commission will consider 
adoption of a Notice of Proposed 
Bulemaking regarding the tier buy-through 
prohibitions of the 1992 C^ble Act. 
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5— Mass Media—Title: Implementation of 
Section 8 of the Cable Television 
Consumer Protection and Competition Act 
of 1992—Customer Service Standards 
Summary: The Commission will consider 
adoption of a Notice of Proposed 
Rulemaking concerning the cable 
consumer protection and customer service 
provisions of the 1992 Cable Act. 

6— Mass Media—Title: Implementation of 
Sections 11 and 13 of the Cable Television 
Consumer Protection and Competition Act 
of 1992—^Horizontal and Vertical 
Ownership Limits, Cross-Ownership 
Limitations and Anti-Trafficking 
Provisions. Summary: The Commission 
will consider adoption of a Notice of 
Proposed RuIemMng and Notice of 
Inquiry regarding the cable system 
ownership provisions of the 1992 Cable 
Act. 

7— Mass Media—Title: Implementation of 
Sections 12 and 19 of the Cable Television 
Consumer Protection and Competition Act 
of 1992—^Program Access and Carriage 
Regulation. Summary: The Commission 
will consider adoption of a Notice of 
Proposed Rulemaking implementing 
provisions of the 1992 Cable Act regarding 
development of competition and diversity 
in video programming distribution and 
carriage. 

8— Mass Media—Title: Implementation of the 
Cable Television Consumer Protection and 
Competition Act of 1992—Rate Regulation. 
Summary: The Commission will consider 
adoption of a Notice of Proposed 
Rulemaking proposing rules to implement 
Sections 623, 612, and 622(c) of the 
Communications Act of 1934, as amended 
by the Cable Television Consumer 
Protection and Competition Act of 1992. 
These statutory provisions concern 
regulation of rates for cable service, rates, 
terms and conditions governing provision 
of leased commercial access, and 
subscriber bill itemization. 

9— Mass Media—^Title: Implementation of the 
Cable Television Consumer Protection Act 
of 1992—Rate Regulation. Summary: The 
Commission will consider adoption of an 
Order directing certain cable systems to 
submit certain information to be used in 
the rulemaking process concerning rate 
regulation of cable service. 

10— Office of Engineering and Technology— 
Title: Amendment of the Commission's 


Rules to Establish a Single AM Radio 
Stereophonic Transmitting Equipment 
Standi. Summary: The Q)mmission will 
consider adoption of a Notice of Proposed 
Rulemaking concerning the statutory 
provisions requiring the Commission to 
adopt a single AM radio stereophonic 
transmitting equipment standard and of the 
Commission's proposal to implement such 
provisions. 

This meeting may be continued the 
following work day to allow the 
Commission to complete appropriate 
action. 

Additional information concerning 
this meeting may be obtained from 
Steve Svab, Office of Public Affairs, 
telephone number (202) 632-5050. 

Issued: December 3,1992. 

Federal Communications Commission. 

Donna R. Searcy, 

Secretary. 

(FR Doc. 92-29834 Filed 12-4-92; 11:39 am) 

BILUNQ CODE 8712-01-41 


BOARD OF GOVERNORS OF THE FEDERAL 
RESERVE SYSTEM 

TIME AND DATE: 11:00 a.m., Monday, 
December 14,1992. 

PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
NW., Washington, D.C. 20551. 

STATUS: Closed. 

MATTERS TO BE CONSIDERED: 

1 Proposed computer maintenance contract 
for the Federal Reserve System. 

2. Proposals regarding a Federal Reserve 
Bank's renovation project. 

3. Proposed acquisition of computer 
equipment within the Federal Reserve 
System. 

4 . Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees. 

5. Any items carried forward from a 
previously announced meeting. 

CONTACT PERSON FOR MORE INFORMATION: 

Mr. Joseph R. Coyne, Assistant to the 


Board; (202) 452-3204. You may call 
(202) 452-3207, beginning at 
approximately 5 p.m. two business days 
before this meeting, for a recorded 
announcement of bank and bank 
holding company applications 
scheduled for the meeting. 

Dated: December 4,1992. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

(FR Doc. 92-29898 Filed 12-4-92; 2:59 pm] 
BILUNQ CODE SZIO-OI-M 


INTERSTATE COMMERCE COMMISSION 

Commission Conference 

TIME AND DATE: 10:00 a.m., Tuesday, 
December 15,1992. 

PLACE: Hearing Room A, Interstate 
Commerce Commission, 12th & 
Constitution Avenue, NW., Washington, 
DC 20423. 

STATUS: The Commission will meet to 
discuss among themselves the following 
agenda items. Although the conference 
is open for the public observation, no 
public participation is permitted. 

MATTERS TO BE DISCUSSEO: 

Ex Parte No. MC-lOO (Sub No. 6), Singfe 
State Insurance Registration. 

Finance Docket No. 31926, KC Railway, 
Inc.—Feeder Line Application—Union 
Pacific Railroad in Kansas and Colorado. 

CONTACT PERSONS FOR MORE 
information: Alvin H. Brown or A. 
Dennis Watson, Office of External 
Affairs. Telephone: (202) 927-5350, 
TDD: (202) 927-5721. 

Sidney L. Strickland, Jr., 

Secretary. 

(FR Doc. 92-29886 Filed 12-4-92; 2:58 pm] 
BILUNQ CODE 7503-01-M 
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Proposed Information Collection to 0MB; 
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DEPARTMENT OF AGRICULTURE 
Farmers Home Administration 
7CFR Part 1944 

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Secretary 

24 CFR Part 700 

[Docket No. R-92-1617; FR-2990-M)1] 

RIN 2501-AB34 

Congregate Housing Services Program 
Interim Common Rule 

AGENCY: Farmers Home Administration. 
USDA and the Department of Housing 
and Urban Development (HUD). 

ACTION: Interim common rule. 

SUMMARY: This interim common rule 
implements section 802 of the National 
Affordable Housing Act and section 604 
of the Housing and Community and 
Development Act of 1992. Under the 
authorizing legislation the Congregate 
Housing Services Program (CHSP) 
provides assistance in the form of 
supportive services, rehabilitation of 
public and common areas and 
retrofitting of dwelling units for eligible 
residents. These services are provided to 
the frail elderly and persons with 
disabilities for the purpose of 
preventing unnecessary 
institutionalization and encouraging 
deinslitutionalization. 

DATES: Effective Date: December 8,1992. 
Comments must be received by 
February 8, 1993. 

ADDRESSES: Interested persons are 
invited to submit comments regarding 
this rule to the Rules Docket Clerk, 
Office of the General Counsel, room 
10276, Department of Housing and 
Urban Development, 451 Seventh Street, 
SVV., Washington DC 20410. 
Communications should refer to the 
above docket number and title. 

Facsimile (FAX) comments are not 
acceptable. A copy of each 
communication submitted will be 
available for public inspection during 
regular business hours (weekdays 7:30 
a.m. to 5:30 p.m.) at the above address. 
FOR FURTHER INFORMATION CONTACT: 

For general information concerning the 
Congregate Housing Services Program 
(CHSP), contact Jerold S. Nachison, 
Housing for Elderly and Handicapped 
People Division, Office of Elderly and 
Assisted Housing, Department of 
Housing and Urban Development, 451 
Seventh Street SW., room 6122, 
Washington, DC 20410, telephone (202) 
708 >3291. 


For general information concerning 
Farmers Home Administration 
congregate housing services contact Sue 
M. Harris, Senior Loan Officer, Farmers 
Home Administration, U.S. Department 
of Agriculture, 14th & Independence 
Ave., SW., room 5343, Washington, DC 
20250, telephone (202) 720-1606. 

Heeiring or speech impaired 
individuals may call HT^'s TDD 
number (202) 708-4594. (The telephone 
numbers listed above are not toll-rree.). 
SUPPLEMENTARY INFORMATION: 

I. Paperwork Burden 

The information collection 
requirements contained in this rule have 
been submitted to the Office of 
Management and Budget (OMB) for 
review under the Paperwork Reduction 
Act of 1980 (44 U.S.C. 3501-3520). No 
person may be subjected to a penalty for 
failure to comply with these information 
collection requirements until they have 
been approved and assigned an OMB 
control number. The OMB control 
number, when assigned, will be 
announced by separate notice in the 
Federal Register. 

Public reporting burden for the 
collection of information requirements 
contained in this rule are estimated to 
include the time for reviewing the 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Information on the estimated public 
reporting burden is provided under the 
preamble heading, Other Matters. Send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
the Department of Housing and Urban 
Development, Rules Docket Clerk, 451 
Seventh Street, SW., room 10276, 
Washington, DC 20410—0500; and to the 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Attention: Desk Officer for 
HUD, Washington, DC 20503. 

11. Background 

The Congregate Housing Services 
Demonstration Program was first 
established by the Congregate Housing 
Services Act of 1978 (42 U.S.C. 8001). 

It provided congregate housing and 
coordinated supportive services for 
elderly handicapped or non-eiderly 
handicapped individuals to allow them 
to maintain their independence and 
avoid costly and unnecessary 
institutionalization. Congress 
appropriated funds for fiscal years 1979 
through 1982, to remain available until 
expended. Since then. Congress has 
appropriated funds on an annual basis 


to continue the grantees funded. The 
Congregate Housing Services Program 
was implemented through the HUD 
Congregate Housing Services Handbook 
(4640.1). 

On November 28,1990, the National 
Affordable Housing Act (42 U.S.C. 8011) 
(NAHA) was enacted. In section 802, 
Congress specifically directed the 
Secretary of Housing and Urban 
Development (HUD) and the Secretary 
of Agriculture (USDA) through the 
Farmers Home Administration (FmHA) 
to implement regulations to carry out 
the Congregate Housing Services 
Program. Section 802 provides for 
congregate services to frail elderly 
persons (a person at least 62 years of age 
and who is unable to perform at least 
three listed activities of daily living), 
persons with (lisabilities regardless of 
whether a person is elderly, or 
temporarily disabled persons living in: 

(1) Public housing, as that term is 
defined on section 3(b) of the United 
States Housing Act of 1937, and lower 
income housing developed or operated 
under a contract between the Secretary 
of Housing and Urban Development and 
an Indian housing authority under title 
II of the United States Housing Act 
1937; 

(2) Housing assisted under section 8 
of the United States Housing Act of 
1937 with a contract that is attached to 
the structure under section 8(d)(2), or 
with the new construction or substantial 
rehabilitation of the structure under 
section 8(b)(2) of the United States 
Housing Act, as that section existed 
before October 1, 1983; 

(3) Housing assisted under section 
202 of the Housing Act of 1959; 

(4) Housing assisted under section 
221(d) or 236 of the National Housing 
Act (NHA), with respect to which the 
owner has made a binding commitment 
to the Secretary of Housing and Urban 
Development not to prepay the mortgage 
or terminate the insurance contract 
under section 229 of the NHA (unless 
binding commitments have been niade 
to extend the low income use restriction 
relating to the housing); 

(5) Housing assisted under section 
514 or 515 of the Housing Act of 1949, 
with respect to which the owner has 
made a binding commitment to the 
Secretary of Agriculture not to prepay or 
refinance the mortgage (unless the 
binding commitments have been made 
to extend the low-income-use 
restrictions relating to the housing for 
not less than the 20-year period under 
section 502(c)(4) of the Housing Act of 
1949); and 

(6) Housing assisted under section 
516 of the Housing Act of 1949. Only 
those housing projects for the elderly 
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and non-elderiy handicapped in 
occupancy at the time of application 
shall be el^ible. 

On October 28,1992, the Housing and 
Community Development Act of 1992 
(HCDA of 1992) was enacted (Pub. L 
102 - 550 ). Sections 604 and 672 of the 
HCDA of 1992 (sec. 672 is identified as 
section 662 in early-published versions 
of the new Act) amended section 802 of 
NAHA. Section 604 amended section 
802 (i)(l)(B)(i) of NAHA by increasing 
from three to six years the period of 
time that eligible owners funded under 
the Congregate Housing Services Act of 
1978 would not be subject to the 
requirement to provide supplemental 
contributions equal to 50 percent of the 
cost of the services upon expiration of 
the term of the grant. It also increased 
the three-year requirement for 
maintenance of funds contributed by the 
eligible owner to six years. The 56 
grantees currently funded under the 
1978 Act have typically not contributed 
funds and other resources 
approximating the 50 percent required 
for new grantees by section 802 of 
NAHA and would not be required to do 
so until after completion of the six year 
period. 

Section 672 of the HCDA of 1992 
amended section 802(d)(4) of NAHA by 
requiring that service coordinators be 
trained in the aging process, elder 
services, disability services, eligibility 
for and procedures of Federal and 
applicable State entitlement program, 
legal liability issues relating to 
providing service coordination, drug 
and alcohol use and abuse by the elder, 
and mental health issues. Although 
regulations implementing section 672 
will be handled in a separate rule, we 
have included provisions which permit 
the Secretfury concerned to establish 
standards and qualifications which 
include training for the service 
coordinator. 

Under the Congregate Housing 
Service Program (CHSP), HUD and 
FmHA are authorized to provide for 
supportive services, retrofitting and the 
renovation of eligible housing for the 
elderly to adapt the housing to 
accommodate the physical requirements 
and service needs of eligible residents. 
Although HUD and FmHA recognize 
that NAHA allows for the funding of 
retrofitting and renovation, it has been 
determined that in order to achieve the 
purposes of the program, retrofitting and 
renovation will not be funded in fiscal 
years 1992 and 1993. HUD and FmHA 
invite comments and suggestions 
concerning the implementation of the 
retrofitting and renovation portions of 
uie Congregate Housing Service 
Program. Specifically comments on the 


following issues are invited: (1) Whether 
there should be a priority assigned to 
types of retrofit? e.g., (a) imit- 
accessibility items, (b) conversions to 
create common space, (c) conversions to 
add dining facilities, and (d) additions 
of dining mcilities? (2) What should be 
the degree to which funds are 
apportioned between retrofit and service 
activities? (3) Should an applicant be 
able to apply for retrofit funds without 
a*services program? (4) Should there be 
a maximum application size and funds 
apportioned for the designated activity? 

HUD and FmHA will enter into grants 
with States, units of general local 
government, PHAs, Indian tribes, and 
local nonprofit housing sponsors to 
provide congregate services. Nonprofit 
owners of eligible housing can enter 
into grants only on their own behalf. 
States, units of general local government 
and Indian tribes may enter into grants 
on behalf of nonprofit or for profit 
owners. Each grant agreement must be 
for a term of five years and shall be 
renewable at the expiration of the term. 
The CHSP funds will provide for not 
more than 40 percent of the cost of 
providing the congregate services 
program; at least 50 percent will come 
from the grantee or eligible owner, and 
10 percent from the program participant 
(up to a maximum of 20% of the 
participant's adjusted income). Program 
participant fees may be waived for 
eligible residents without income. In 
instances where the program participant 
is not required to pay the full 10 
percent, the eligible owner or grantee 
and the Secretary concerned will share 
the deficit on a 50/50 basis. 

The eligible owner or grantee will 
develop a supportive services plan and 
a case management and assessment plan 
in consultation with the Area Agency on 
Aging, the State Agency on Aging or the 
State/local agency serving the 
appropriate group of disabled persons as 
part of the application. Supportive 
services include meals, services for 
transportation, personal care, (which 
may include dressing, bathing, and 
toileting), housekeeping, chore 
assistance, nonmedical counseling, 
group and socialization activities, non¬ 
medical supervision, wellness 
programs, preventive health screening, 
monitoring of medication consistent 
with State law, personal emergency 
response systems, and other requested 
supportive services if approved by the 
Secretary concerned. 

Under NAHA, eligible housing 
projects that were receiving assistance 
under the Congregate Housing Services 
Act of 1978 on November 28,1990, shall 
continue to receive assistance for the 
remainder of the term of the grant for 


assistance funded under that Act. These 
projects will receive priority for 
assistance under this section after the 
expiration of the term of the grant. Each 
eligible owner shall maintain, for that 
six-year period, the same dollar amount 
of its annual contributions in support of 
the activities eligible for assistance 
under this section equal to the amount 
contributed for such activities ending on 
November 28,1990. The eligible 
owner's contribution shall equal to 
no less than the amount of the eligible 
owner’s annual contribution plus any 
inflationary increases allowed by the 
Secretary concerned. 

At the end of six years, each eligible 
owner must meet the requirements of 
the new Congregate program. 

in. Findings and Certifications 

A. National Environmental Policy Act 

A finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations at 24 CFR part 50 
implementing section 102(2)(C) of the 
National Environmental Policy Act of 
1969, 42 U.S.C. 4332. The Finding of No 
Significant Impact is available for public 
inspection and copying between 7:30 
a.m., and 5:30 p.m. weekdays at the 
Office of the Rules Docket Clerk, 451 
Seventh Street, SW., room 10276, 
Washington, DC 20410. 

B. E.O. 12291 

This rule does not constitute a "major 
rule" as that term is defined in section 
1(b) of the Executive Order on Federal 
Regulations issued on February 17, 

1981. Analysis of the rule indicates that 
it does not: (1) Have an annual effect on 
the economy of $100 million or more; 

(2) causa a major increase in costs or 
prices for consumers, individual 
industries. Federal, State or local 
government agencies, or geographic 
regions; or (3) have a significant adverse 
effect on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

C. Regulatory Flexibility 

The Secretary and the Administrator, 
in accordance with the Regulatory 
Flexibility Act (5 U.S.C. 605(b)), have 
reviewed this rule before publication 
and by approving it certify that this rule 
does not have a significant economic 
impact on a substantial number of small 
entities. The rule will provide grants to 
States, Indian tribes, units of general 
local government and local nonprofit 
housing sponsors for congregate services 
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programs for eligible project residents. 
Although small entities will participate 
in the program, the rule would not nave 
a significant impact on them. 

D. Lobbying 

On February 26,1990, the Department 
of Housing and Urban Development 
published an interim final rule (24 CFR 
part 87) advising recipients and 
subrecipients of Federal contracts, 
grants, cooperative agreements and 
loans of a new prohibition recently 
mandated by Congress. Section 319 of 
the Department of the Interior 
Appropriations Act (Pub. L. 101-121, 
approved October 23,1989) generally 
prohibits recipients of Federal contracts, 
grants, and loans from using 
appropriated funds for lobbying the 
Executive or Legislative branches of the 
Federal Government in connection with 
a specific contract, grant, or loan. The 
interim final rule generally prohibits the 
awarding of contracts, grants, 
cooperative agreements, or loans unless 
the recipient has made an acceptable 
certification regarding lobbying. In 
addition, the recipient must also file a 
disclosure if it has made or has agreed 
to make any payment with 
nonappropriated funds that would be 
prohibited, if paid with appropriated 
funds. 

E. Family Impact 

The General Counsel of the 
Department of Housing and Urban 
Development, as the Designated Official 
for the Department of Housing and 
Urban Development for Executive Order 
12606, the Family, has determined that 
the provisions of this rule will not have 
a significant impact on family 
formation, maintenance or well being. 

F. Federalism Impact 

The General Counsel of the 
Department of Housing and Urban 
Development, as the Designated Official 
for the Department of Housing and 
Urban Development under section 6(a) 
of Executive Order No. 12611— 
Federalism, has determined that the rule 
does not involve the preemption of State 
law by Federal statute or regulation and 
does not have Federalism implications. 

G. Semiannual Agenda 

This interim common rule was listed 
as item number 1129 in the Department 
of Housing and Urban Development’s 
Semiannual Agenda of Regulations 
published on November 3,1992 (57 FR 
51409) under Executive Order 12291 
and the Regulatory Flexibility Act. This 
rule was not listed in the Farmers Home 
Administration November 3,1992 
Semiannual Agenda. 


H. F.O. 12278 

The proposed regulation has been 
reviewed in light of Executive Order 
12778 and meets the applicable 
standards provided in sections 2(a) and 
2(b)(2) of that Order. Provisions within 
this part which are inconsistent with 
state law are controlling. All 
administrative remedies pursuant to 7 
CFR part 1900 subpart B must be 
exhausted prior to filing suit. 

7. Public Reporting Burden 

The information collection 
requirements contained in this rule have 
been submitted to the Office of 
Management and Budget under the 
paperwork Reduction Act of 1980 (44 
U.S.C. 3501-3520). 

[The reader should refer to the related 
notice document also in today’s Federal 
Register for the tabulation of the public 
reporting burden for the collection of 
information requirements contained in 
this rule,] 

IV. Regulations Promulgation 

The Farmers Home Administration 
and HUD are promulgating identical 
regulations applicable to the Congregate 
Housing Services Program. Since the 
regulations are identical, the text of the 
regulations is set out only once at the 
end of the common preamble. The part 
heading, table of contents, and authority 
citation for the regulations as they will 
appear in each CFR title follow the text 
of the interim common rule. The entire 
text of the regulations as they will 
appear in each CFR title follows the text 
of the interim common rule. The entire 
text of the regulation will appear in the 
respective parts of the Code of Federal 
Regulations of both FmHA and HUD. 

On October 25,1990, Congress passed 
the NAHA, 42 U.S.C. 8011. NAHA was 
signed into law by President Bush on 
November 29,1990. NAHA was 
amended by the Housing and 
Community Development Act of 1992 
(HCDA of 1992), Public Law 102-550. 
The HCDA of 1992 was signed into law 
by President Bush on October 28,1992. 
Section 604(c^of the HCDA of 1992 
amended section 802(m) of NAHA and 
states inter alia as follows: 

Promulgations of Regulations 

The Secretary of Housing and Urban 
Development and the Secretary of 
Agriculture shall, not later than the 
expiration of the 30-day period 
beginning on the date of the enactment 
of the HCDA of 1992, submit to the 
Congress a copy of proposed interim 
regulations implementing section 802 of 
the National Affordable Housing Act 
with respect to eligible federally 


assisted housing (as such term is 
defined in section 802(k) of such Act). 
Not later than the expiration of the 45- 
day period beginning on the date of the 
enactment of the HCi)A of 1992, but not 
before the expiration of the 15-day 
period beginning upon the submission 
of the proposed interim regulations to 
the Congress, the Secretary of Housing 
and Urb^ Development and the 
Secretary of Agriculture shall publish 
interim regulations implementing such 
section 802, which shall take effect 
upon publication. 

Final regulations shall be issued not 
later than the expiration of the 90-day 
period beginning upon the publication 
of interim regulations. Each Secretary 
shall issue final regulations 
implementing section 802 of the 
National Affordable Housing Act after 
notice and opportunity for public 
comment regarding the interim 
regulations, pursuant to the provisions 
of section 553 of title 5, United States 
Code (notwithstanding subsections 
(a)(2), (b)(B), and (d)(3) of such section). 
The duration of the period for public 
comment under such section 553 shall 
be not less than 60 days, and the final 
regulations shall take effect upon 
issuance. 

It would have been impracticable to 
publish a Notice of Proposed 
Rulemaking, include a comment period, 
and publish a final rule within 180 days 
of enactment of section 802 of NAHA. 
Moreover the Program has been in 
operation since 1978, and although the 
Program has been superseded by section 
802 of NAHA, section 802(j)(3) 
grandfathers in grantees already funded 
under the 1978 CHSP. In order to permit 
the funding of CHSP immediately, HUD 
and FmHA have decided to publish this 
rule as interim. Nevertheless, in the 
interest of the fullest possible public 
participation, the agencies are inviting 
public comments on the rule for a 60- 
day period after its publication. The 
agency will revise the rule as 
appropriate after consideration of any 
public comments that are submitted. 

Text of Interim Common Rule 

The text of the interim common rule, 
as adopted by the agencies in this 
document, appears^low: 

PART_CONGREGATE 

HOUSING SERVICES PROGRAM 

Sec. 

_.100 Authority and purpose. 

_.105 Definitions. 

_.200 Announcement of Fund 

Availability. 

_.205 Grant Agreement. 

_.210 Eligible Activities. 

_.215 SeMce Plan. 
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Sec. 


_.220 Service Coordinator. 

*225 Professional Assessment 
Committee (PAG). 

__.230 Eligibility. 

_.235 Cost distribution. 

_.240 Program Participant Fees. 

_.245 Other Federal Requirements. 

_.300 Application. 

.305 Application Evaluation and 
Selection. 

_^.325 Monitoring of Project Sites by 

Governmental Units. 

_.330 Evaluation of Provision of 

Congregate Services Programs. 

_.335 Renewal of Grants. 

_.400 Participatory Agreement. 

_.405 Reserve for Supplemental 

Adjustment. 

_.415 Recapture. 

_.420 Reports. 

_.425 Budget submissions. 

_.430 Program costs. 

_.435 Use of residents in providing 


services. 

_.440 Services provided not income. 

_.500 Eligibility and priority for 1978 

Act recipients. 

_.505 Submission and approval of 

applications by grantees under the 1978 
Act. 


_.510 Submission and approval of 

applications by grantees hmded initially 
under the 1978 Act, after the six year 
transition period. 

_.515 Waiver authority. 

_.100 Authority and purpose. 


(a) Authority. This part is adopted 
pursuant to section 802 of the National 
Affordable Housing Act (42 U.S.C. 8011) 
and section 604 of the Housing and 
Community Development Act of 1992. 
Pursuant to section 802(m] of the 
National Affordable Housing Act 
(NAHA), the Farmers Home 
Administration (FmHA) and HUD are 
promulgating rules and regulations 
applicable to the congregate housing 
services program. 

(b) Purpose. The program under this 
part provides for: services to the frail 
elderly, persons with disabilities and 
temporarily disabled individuals as a 
means of preventing unnecessary 
institutionalization and encouraging 
deinstitutionalization: improvement of 
the capacity of management to assess 
the service needs of eligible residents; 
coordination of the provision of 
supportive services that meet the needs 
of eligible residents and ensure the long¬ 
term provision of such services; and the 
provision of services in federally 
assisted housing to prevent premature 
and inappropriate institutionalization in 
a manner that respects the dignity of the 
frail elderly, persons with disabilities, 
and temporarily disabled individuals. 

(2) The program also provides for 
readily available and efficient 
supportive services that afford a choice 
in supported living arrangements, by 


utilizing the services of an on-site 
coordinator, with emphasis on 
maintaining a continuum of care for the 
vulnerable elderly. 

(3) the purpose of the program is to: 

(i) Improve the quality of life of older 
Americans living in federally assisted 
housing; 

(ii) Preserve the viability of existing 
affordable housing projects for low 
income older residents who are aging in 
place by assisting managers of housing 
with the difficulties and challenges 
created by serving older residents; 

(iii) Develop partnerships between the 
federal government and state 
governments in providing services to 
the frail elderly and person with 
disabilities and temporarily disabled, 
and 

(iv) Utilize federal and state funds in 
a more cost-effective and humane way 
in serving the needs of older adults. 

(c) Applicability. This part applies to: 

(1) PudHc housing as that term is 
defined in section 3(b) of the United 
States Housing Act of 1937; 

(2) Low income housing developed or 
operated under a contract between the 
Secretary of Housing and Urban 
Development and an Indian housing 
authority under title II of the United 
States Housing Act to 1937; 

(3) Housing assisted under section 8 
of the United States Housing Act of 
1937 with a contract that is attached to 
the structure under section 8(d)(2) or 
with new construction or substantial 
rehabilitation of the structure under 
section 8(b)(2); as that section existed 
before October 1,1983; 

(4) Housing assisted under section 
202 of the Housing Act of 1959; 

(5) Housing assisted under section 
221(d) or 236 of the National Housing 
Act, with respect to which the owmer 
has made a binding commitment to the 
Secretary of Housing and Urban 
Development not to prepay the mortgage 
or terminate the insurance contract 
under section 229 of the National 
Housing Act (unless the binding 
commitments have been made to extend 
the low-income use restriction relating 
to the housing); 

(6) Housing assisted under section 
514 or 515 of the Housing Act of 1949, 
with respect to which the owner has 
made a binding commitment to the 
Secretary of Agriculture not to prepay or 
refinance the mortgage (unless the 
binding commitments have been made 
to extend the low income use 
restrictions relating to the housing for 
not less than the 20-year period under 
section 502(c)(4) of the Housing Act of 
1949); and 

(7) Housing assisted under section 
516 of the Housing Act of 1949. 


f _^.105 Definitions. 

As used in this part— 

Act means section 802 of the National 
Affordable Housing Act. 

Activity of daily living (ADL) means 
an activity regularly necessary for 
personal care and includes eating (may 
need assistance with cooking, preparing 
or serving food, but must be able to feed 
self); dressing (must be able to dress 
self, but may need occasional 
assistance); bathing (may need 
assistance in getting in and out of the 
shower or tub, but must be able to wash 
self; grooming (may need assistance in 
washing hair, but must be able to take 
care of personal appearance); getting in 
and out of bed and chairs, walking, 
going outdoors, using the toilet and 
household management activities (may 
need assistance in doing housework, 
grocery shopping or laundry, or getting 
to and from one location to another for 
activities such as going to the doctor 
and shopping, but must be mobile. The 
mobility requirement does not exclude 
persons in wheelchairs or those 
requiring mobility devices). Each of the 
Activities of Daily Living noted above 
includes a requirement that a person 
must be able to perform at a specified 
minimal level (e.g., to satisfy the eating 
ADL, the person must be able to feed 
him/herself). The determination of 
whether a person meets this minimal 
level of performance must include 
consideration of those services that will 
be performed by a person’s spouse, 
relatives or other attendants to be 
provided by the individual. For 
example, if a person requires assistance 
with cooking, preparing or serving food 
plus assistance in feeding him/herself, 
the individual would meet the minimal 
performance level and thus satisfy the 
eating ADL, if a spouse, relative or 
attendant provides assistance with 
feeding the person. Should such 
assistance become unavailable at any 
time, the Owner is not obligated at any 
time to provide individualized services 
beyond those offered to the resident 
population in general. The Activities of 
Daily Living analysis is relevant only 
with regard to determine a person’s 
eligibility to receive supportive services 
paid for by CHSP and is not a 
determination of eligibility for 
occupancy. 

Adjusted income means adjusted 
income as defined in 24 CFR parts 813 
or 913. 

Applicant means a State, Indian tribe, 
unit of general local government, or 
local nonprofit housing sponsor. 

Area agency on aging means the 
single agency designated by the State 
Agency on Aging to administer the 
program described in Title III of the 
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Older Americans Act of 1965 (45 CFR 
chapter 13). 

Assistant Secretary means the HUD 
Assistant Secretary for Housing-Federal 
Housing Commissioner or the HUD 
Assistant Secretary for Public and 
Indian Housing. 

Case management means 
implementing the processes of: 
establishing linkages with appropriate 
agencies and service providers in the 
general community in order to tailor the 
needed services to the program 
participant; linking program 
participants to providers of services that 
the participant needs; making decisions 
about the way resources are allocated to 
an individual on the basis of needs; 
developing and monitoring of case plans 
in coordination with a formal 
assessment of services needed; and 
educating participants on issues, 
including, but not limited to, supportive 
service availability, application 
procedures and client rights. 

Congregate housing means low-rent 
housing that is connected to a central 
dining facility where wholesome and 
economical meals can be served to the 
residents. 

Congregate Housing Services Program 
(CUSP) means a program assisted under 
this part undertaken by an eligible 
housing project to provide congregate 
services to eligible residents. 

Elderly person means a person who is 
at least 62 years of age. 

Eligible nousing for the elderly means 
any eligible project including any 
building within a mixed-use project that 
was designated for occupancy by elderly 
persons, or persons with disabilities at 
its inception or, although not so 
designated, for which the eligible owner 
or grantee gives preference in tenant 
selection (with HUD approval) for all 
units in the eligible project (or for a 
building within an eligible mixed-use 
project) to eligible elderly persons, 
persons with disabilities, or temporarily 
disabled individuals. For purposes of 
this part, this term does not include 
projects assisted under the Low-Rent 
Ilousing Homeownership Opportunity 
program (Turnkey III (24 CFR part 905, 
subpart G)). 

Eligible housing project means— 

(1) Public housing (as that term is 
defined in section 3(b) of the United 
States Housing Act of 1937); 

(2) low income housing developed or 
operated under a contract between the 
Secretary of Housing and Urban 
Development and an Indian housing 
authority under title II of the United 
States Housing Act of 1937; 

(3) Housing assisted under section 8 
01 the United States Housing Act of 
1937 with a contract that is attached to 


the structure under section 8(d)(2), or 
with a contract entered into in 
connection with the new construction 
or substantial rehabilitation of the 
structure under section 8(b)(2), as that 
section existed before October 1,1983; 

(4) Housing assisted under section 
202 of the Housing Act of 1959; 

(5) Housing assisted under section 
221(d) or 236 of the National Housing 
Act, with respect to which the owner 
has made a binding commitment to the 
Secretary of Housing the Urban 
Development not to prepay the mortgage 
or terminate the Insurance contract 
under section 229 of the National 
Housing Act (unless the binding 
commitments have been made to extend 
the low-income use restrictions relating 
to the housing for the remaining useful 
life of the housing); 

(6) Housing assisted under section 
514 or 515 of the Housing Act of 1949, 
with respect to which the owner has 
made a binding commitment to the 
Secretary of Agriculture not to prepay or 
refinance the mortgage (unless the 
binding commitments have been made 
to extend the low income use 
restrictions relating to the bousing for 
not less than the 20-year period under 
section 502(c)(4) of the Housing Act of 
1949); and 

(7) Housing assisted under section 
516 of the Housing Act of 1949. 

Eligible owner means an owner of an 
eligible housing project. 

Eligible resident means a person 
residing in eligible housing for the 
elderly who qualifies under the 
definition of frail elderly, person with 
disabilities (regardless of whether the 
person is elderly), or temporarily 
disabled. 

Farmers Home Administration 
(FmHA) means a credit agency for 
agriculture and rural development in 
the U.S. Department of Agriculture 
(USDA). 

Frail elderly person means a person at 
least 62 years of age who is unable to 
perform three or more activities of daily 
living. 

Grantee or Grant recipient means the 
recipient of funding under the 
Congregate Housing Services Program. 

HUD means the Department of 
Housing and Urban Development. 

Indian tribe means any Indian tribe, 
band, nation, or other organized group 
or community, including any Alaska 
Native village or regional corporation as 
defined in or established under the 
Alaska Native Claims Settlement Act, 
that is recognized as eligible for the 
special programs and services provided 
by the United States to Indians because 
of their status as Indians. 


Instrumental activity of daily living 
means a regularly necessary home 
management activity, and includes 
preparing meals, shopping for personal 
items, managing money, using the 
telephone, and performing light or 
heavy housework. 

Local nonprofit housing sponsor 
means: (1) An organization no part of 
which the net earnings of whicn inures 
or may lawfully inure to the benefit of 
any shareholder or individual or (2) a 
public housing agency as that term is 
defined in section 3(b)(6) of the United 
States Housing Act of 1937. 

Nonprofit, as applied to an 
organization, means no part of the net 
earnings of the organization inures, or 
may lawfully inure, to the benefit of any 
private shareholder or individual. 

Person with disabilities means a 
household composed of one or more 
persons, at least one of whom is an 
adult who has a disability. A person 
shall be considered to have a disability 
if such person is determined under 
regulations issued by the Secretary to 
have a physical, mental, or emotional 
impairment which: 

(1) Is expected to be of long-continued 
and indefinite duration; 

(2) Substantially impedes his or her 
ability to live independently; and 

(3) Is of such a nature that the 
person’s such ability could be improved 
by more suitable housing conditions. A 
person shall also be considered to have 
a disability if the person has a 
developmental disability as defined in 
section 102(7) of the Developmental 
Disabilities Assistance and Bill of Rights 
Act (42 U.S.C. 6001-7). 
Notwithstanding the preceding 
provisions of this paragraph, the terms 
“person with disabilities” or 
“temporarily disabled” include two or 
more persons with disabilities living 
together, one or more such persons 
living with another person who is 
determined (under regulations 
prescribed by the Secretary of HUD) to 
be essential to their care or well-being, 
and the surviving member or members 
of any household where at least one or 
more persons was an adult with a 
disability who were living, in a unit 
assisted under this section, with the 
deceased member of the household at 
the time of his or her death. 

Professional Assessment Committee 
(PAC) means a group consisting of at 
least 3 individuals appointed by the 
officials of the eligible housing project 
responsible for the congregate housing 
services program and shall include at 
least one qualified medical and other 
health and social service professional 
competent to appraise the functional 
abilities of the frail elderly, persons 
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with disabilities, and temporarily 
disabled persons in relation to the 
performance of activities of daily living. 
^ /’rogrom participant means a frail 
elderly person or person writh 
disabilities, or temporarily disabled 
person approved to receive services 
under the Congregate Housing Services 
Program. 

Qualifying supportive services means 
new or significantly expanded services 
determined by the Secretary to be 
essential to enable eligible residents to 
live independently and avoid 
unnecessary institutionalization, 
including, but not limited to: 

(1) Meal service adequate to meet 
nutritional need; 

(2) Housekeeping aid; 

(3) Personal assistance (which may 
include, but is not limited to, aid given 
to eligible residents in grooming, 
dressing, and other activities which 
maintain personal appearance and 
hygiene); 

(4) Transportation services; 

(5) Non-medical supervision, wellness 
programs, preventive health screening, 
monitoring of medication consistent 
with State law, 

(6) Personal emergency response 
systems and other requested supportive 
services essential for achieving and 
maintaining independent living if 
approved by the ^oretary concerned. 

An owner may provide the qualifying 
services directly to eligible residents or 
may, by contract or lease, provide such 
services through other appropriate 
agencies or providers. 

Secretary concerned means— 

(1) The ^retary of Housing and 
Urban Development, with respect to 
eligible federally assisted housing 
administered by HUD; and 

(2) The Secretary of Agriculture, with 
reference to programs administered by 
the Administrator of Farmers Home 
Administration. 

Service coordinator means a social 
services staff person who is hired by an 
eligible owner, grantee or management 
company, or another third party 
contractor such as a local case 
management agency. The Service 
Coordinator is responsible for assuring, 
thorough case management that program 
participants are linked to the supportive 
wrvices they need to continue 
independent living. 

Service provider means a person or 
organization licensed or otherwise 
approved in writing by a State or local 
agency (e.g.. Department of Health, 
Dopartment of Human Services or 
Welfare) to provide supportive services. 
The Service Provider may provide the 
service on either a for-profit or not-for- 
profit basis. 


State means the states of the United 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, Guam, the Virgin Islands, 
American Samoa, the Trust Territory of 
the Pacific Islands, and any other 
territory or possession of the United 
States. 

State agency on aging means the 
single agency designated by the 
Governor to administer the program 
described in title HI of the Older 
Americans Act of 1965 (See 45 CFR part 
13). 

Temporarily disabled means having 
an impairment that is expected to be of 
no more than 6 months duration; and 
that impedes the ability of the 
individual to live independently imless 
the individual receives congregate 
services. 

Unit of general local government 
means any city, town, township, county, 
parish, village, or other general purpose 
political suMivision of a State; and 
includes a unit of general government 
acting as an applicant for assistance 
under this section in cooperation with 
a nonprofit housing sponsor, and a 
nonprofit housing sponsor acting as an 
applicant for assistance under this 
section in cooperation with a unit of 
general local government. 

§_.200 Announcement of fund 

availability. 

A Notice of Funding Availability will 
be published periodically in the Federal 
Register containing the amounts of 
funds available, allocation or 
distribution of funds available among 
eligible applicant groups, where to 
obtain and submit applications, the 
deadline for submissions, and further 
explanation of the selection criteria. The 
Secretary concerned will designate the 
maximum allowable size for grants. 

i .205 Grant agreement 

(a) General. HUD will enter into grant 
agreements with states, Indian tribes, 
units of general local government and 
local nonprofit housing sponsors, 
utilizing amounts appropriated under 
NAHA for the purpose of providing 
congregate services for eligible project 
residents to promote and encourage 
maximum independence within a home 
environment for such residents capable 
of self-care, with appropriate supportive 
services. 

(b) Term of grant agreement. A grant 
will be for a term of five years, and will 
be renewable at the expiration of the 
term, except as otherwise provided in 

§_.500. 

(c) Reservation of amount. The 
Secretary concerned shall reserve a sum 


equal to the total approved grant 
amount from the amount authorized and 
appropriated for the Fiscal Year in 
which the notification date of funding 
approval occurs for each State, Indian 
tribe, unit of general local government 
or nonprofit housing sponsor receiving 
a grant. 

(d) Eligible grant recipients. (1) The 
Secretary concerned will provide 
assistance, and enter into grant 
agreements under paragraph (a) of this 
section with: 

(i) Nonprofit owners of eligible 
housing; 

(ii) States that submit applications on 
behalf of eligible non-profit or for-profit 
owners of eligible housing; and 

(iii) Indian tribes and units of general 
local government that submit 
applications on behalf of non-profit or 
for-profit owners of eligible housing 
projects. 

(e) Eligible housing projects. Eligible 
Housing Projects, as defined in 

§_.105, are housing projects for 

the elderly and non-elderly 
handicapped in occupancy at the time 
of m)plication under the CHSP. 

(fj Grants officer. The Grants Officer 
for HUD will enter into the supportive 
services grant agreement on behalf of 
HUD or FmHA. HUD, in cooperation 
with FmHA, will hold the grantee 
responsible for the administration of the 
Conmgate Housing Services Program. 

(g) The grant agreement will require 
that the grantee and eligible owner: 

(1) Operate the congregate services 
program in accordance with applicable 
program regulations; 

(2) Assure the effective provision of 
supportive services to the program 
participants; 

(3) Conduct an ongoing assessment of 
the housing assistance and supportive 
services required by the program 
participants; and 

(4) Comply with such other terms and 
conditions, required by NAHA or its 
implementing regulations, including 
monitoring, if required, data and record 
keeping requirements and submission of 
reports (which must include racial and 
ethnic data on participants), that the 
Departments concerned establish for the 
purposes of carrying out an effective 
Congregate Housing Services Program. 
The Department concerned will enforce 
the obligations of the grantee and 
eligible owner under the agreement 
through such action as may be 
necessary, including the termination 
and recapture of supportive services 
funds awarded under CHSP. 

§_.210 Eligible activitiM. 

(a) Supportive services. Fundinc for 
supportive services may be provided by 
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state,, local, public or private providers. 
Eligible owners or grantees may provide 
the services directly or may subcontract 
with service providers in the 
community. 

(I) Qualifying supportive services 
may include, but need not be limited to, 

(1) Meal service adequate to meet 
nutritional need; 

(ii) Housekeeping aid; 

(iii) Personal assistance (which may 
include,, but is not limited to, aid given 
to eligible residents in grooming,, 
dressing, and other activities which 
maintain personal appearance and 
hygiene); 

Uv) Transportation services; 

(v) Non-inedical supervision, wellness 
programs^ preventive health screening, 
monitoring of medication consistent 
with state law, and other requested 
supportive services essential for 
achieving and maintaining independent 
living, which are approved by HUD; and 

(vij Personal emergency response 
systems. 

(2) The owner may provide the 
qualifying services directly to eligible 
residents or may,, by contract or lease, 
provide the services through other 
appropriate agencies or providers. A 
congregate services program under this 
section shall provide meal and other 
services for eligibte project residents 
(and other residents and nonresidents, 
as provided in this section) that are 
coordinated on site. Any State, Indian 
tribe, unit of general local government, 
or nonprofit housing sponsor that 
receives assistance under this section 
may provide congregate services 
directly to eligible project residents or 
may, by contract or lease, provide such 
services through other appropriate 
agencies or providers. 

(3) Meal services shall meet the 
following guidelines: 

(i) Type of service. At least one meal 
a day must be served in a group setting; 
if more than one meal a day is provid^, 
a combination of a group setting and 
car^-out meals may be utilized. 

(ii) Hot meals. At least one meal a day 
must be hot. A hot meal for the purpose 
of this program is one in which the 
principal food item is hot at the time of 
serving. 

(iii) Special meals. Eligible owners 
and grantees shall provide special 
menus as necessary for meeting the 
dietary needs arising from the health 
requirements of conditions such as 
diabetes and hypertension. Eligible 
owners and grantees should attempt to 
meet the dietary needs of varying 
religious and ethnic backgrounds, as 
appropriate. 

(ivl Meal service standards. Eligible 
owners and grantees shall plan for and 


provide meals which are wholesome, 
nutritious and each of which meets a 
minimum of one-third of the minimum 
daily dietary allowances as established 
by the Food and Nutrition Board of the 
National Academy of Sciences— 
National Research Council (or State or 
local standards, if these standards are 
higher). Eligible owners and grantees 
must submit an annual certification to 
HUD, prepared and signed by a 
registered dietitian, wfoch states that 
each meal provided under CHSP meets 
the minimum daily dietary allowances, 

(v) Food stamps and agricultural 
commodities. In providing meal services 
under this paragraph (a){3l, each 
congregate services program shall apply 
for approval as a retail food store under 
section 9 of the Food Stamp Act of 1977 
(42 U.S.C. 2018h and 

(A) If approved under the Food Stamp 
Act, accept coupons fas defined in 
section 3fe) of that Act) as payment from 
individuals to whom such meal services 
are provided; and 

(B) Shan request, and use to provide 
such meal services, agricultural 
commodities made available without 
charge by the Secretary of Agriculture. 

(vij Preference for nutrition providers. 
In contracting for or otherwise 
providing for meal services under 
para^aph (a)(2), each congregate 
housing services program shall give 
preference to any provider of meal 
services who: 

fA) Receives assistance under Title HI 
of the Older Americans Act of 1965; or 

(B) Has experience, according to 
standards as the Secretary concerned 
shall require, in providing meal services 
in a housing project under the 
Congregate Housing Services Act of 
1978, or any other program for 
congregate services. The requirements of 
para^aph (a)(2) do not preclude a 
grantee or owner from directly 
preparing and providing meals under its 
own auspices. 

§_.215 Service plan. 

(a> The grantee or eligible owner shall 
provide a service plan with the 
application, estimating the type and 
nature of the services to be provided, 
and the estimated cost for each unit of 
service. 

(b) The grantee or eligible owner shall 
develop the service plan in consultation 
with the Area Agency on Aging and the 
appropriate state or local agency serving 
persons with disabilities^ as applicable. 
Supportive services or funding for 
supportive services may be provided by 
state, local, public or private providers. 
Grantees or eligible owners may provide 
the services directly or may contract 
with service providers in the 


community. The ability of the Secretary 
concerned to provide funds to over 40 
percent of the cost of the supportive 
services is a key element enabling a 
Service Coordinator to put together an 
effective program of minimal supportive 
services tailored to the needs of each 
program participant, rather than 
depending only on the array of services 
potentially available throu^ other 
sources. 

§_.220 Service coordinatof. 

(a) Assistance may be provided to 
fund one or more service coordinators 
who may be responsible forr 

(1) Working vdth die professional 
assessment committee established under 

§_.225 on an ongoing basis to 

assess the service needs of eligible 
residents; 

(2) Woridng with service providers 
and the professional assessment 
committee to tailor the provision of 
services to the minimum needs and 
characteristics of elimble residents; 

(3) Mobilizing public and private 
resources to ensure that the quelifying 
supportive services identified under 

§_.210 can be funded over the 

time period identified under 
§_.205; 

(4) Monitoring the effectiveness of any 
supportive service program receiving 
grant assistance under this section; and 

(5) Performing other duties and 
functions that the Secretary concerned 
determines to be appropriate to enable 
frail elderly persons, persons with 
disabilities, and temporarily disabled 
individuals residing in federally 
assisted housing for the elderly to live 
with dignity and independence. 

(b) The service coordinator shall 
comply with the qualifications and 
standards required by the Secretary 
concerned. The service coordinator 
shall be trained in the aging process, 
elder services, disability services, 
eligibility for and procedures of Federal 
and applicable State entitlement 
programs, legal liability issues relating 
to providing service coordination, drug 
and alcohol use and abuse by the 
elderly, mental health issues, and any 
other areas required by the Secretary 
concerned. 

(c) The Service Coordinator may be 
employed directly by the grantee or 
eligible owner, or employed under a 
contract with a case management agency 
on a fee-for-service basis, and may serve 
less than full-time. A full-time service 
coordinator should service 50-70 frail 
elderly persons, persons with 
disabilities, or temporarily disabled 
persons. The Service Coordinator or 
service provider may not have a 
financial interest in a service provider 
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agency which intends to provide 
services to the grantee or eligible owner 
for the Congrecate Program. 

(d) Service Coordinators may be paid 
from funds granted for the Congregate 
Housing Service Program. 

(e) The Service Coordinator shall: 

(1) Provide general case management 
and referral services to all potential 
participants in the Con^gate Housing 
Services Program. This involves intake 
screening upon referral, from the 
grantee or eligible owner, of income- 
eligible persons, frail elderly persons, 
persons with disabilities and 
temporarily disabled individuals, and 
preliminary assessment of frailty or 
disability, using a commonly accepted 
assessment tool. The Service 
Coordinator then will refer to the 
professional assessment committee 
(PAC) those individuals who appear 
eligible for the CHSP; 

(2) Establish professional 
relationships with all agencies and 
service providers in the community, and 
develop a directory of providers for use 
by program staff and program 
participants; 

(3) Refer proposed participants to 
service providers in the community, or 
those of the grantee or eligible owner. 
Serve as staff to the PAC. Complete, for 
the PAC, all paperwork necessary for 

the assessment, referral, case monitoring 
and reassessment processes: implement 
the case plan developed by the PAC and 
agreed to by the program participant. 
Maintain necessary case files on each 
program participant, containing such 
information and kept in such form that 
HUD shall require. Provide the files to 
PAC members upon request, in 
connection with PAC duties; 

(4) Monitor the ongoing provision of 
services from community agencies and 
keep the PAC and the agency providing 
the supportive service informed of the 
progress of the participant; 

Educate grant recipient's program 
participants on such issues as 
application procedures, service 
availability, and program participant 
options and responsibilities; 

(6) Establish volunteer support 
programs with service organizations in 
the community; 

(7) Assist the grant recipient to build 
informal support networks with 
neighbors, Wends and family; 

(8) Educate other project management 
staff on issues related to “aging-in- 
place" and services coordination, to 
help them to work with and assist other 
persons receiving housing assistance 

the grantee or eligible owner. 

(0 For a Service Coordinator obtained 
under contract with a case management 
agency, the contract must include 


provisions containing, at a minimum: 
beginning and end dates of the contract; 
number and responsibilities of staff 
provided by the agency; rates of pay/ 
costs of services to be provided; location 
of offices, and an agreement to provide 
HUD access to the files; other 
documentation pertinent to the 
Congregate Housing Services Program. 
Any contracts awarded or purchases 
made under this subsection by grantees 
that are public bodies must conform to 
the policies and procedures stated at 24 
CFR 85.36. 

(g) Each frail elderly person, person 
with disabilities and temporarily 
disabled individual tentatively selected 
by the grantee or eligible owner must be 
assessed for degree of functional 
incapacity before being accepted into 
the Congregate Housing Services 
Program. The assessment is performed 
by a voluntary PAC, which handles the 
individual's entrance into and the 
transition out of the Congregate Housing 
Services Program, development of case 
plans for that person, and regular 
reassessment of the individuals in the 
program. PAC members (except the 
Service Coordinator) may not be paid 
with Congregate program grant funds, 
but if the duties and responsibilities of 
the PAC are discharged by a community 
agency, the agency's costs may be 
counted as matching funds, if approved 
by the Secretary concerned. The PAC, 
upon completion of the assessment, 
must make a recommendation to the 
Service Coordinator for acceptance into 
(or denial of acceptance into) the 
Congregate Program. In the case of an 
acceptance, the PAC must provide a 
case plan for each eligible resident. 

Once an individual is accepted into the 
CHSP it is the responsibility of the 
Service Coordinator to consult the case 
plan tailored to the needs of that 
participant, and to work with 
community agencies, eligible owner, 
grantee and third party service 
providers to ensure that the services are 
provided on a regular, ongoing, and 
satisfactory basis, in accordance with 
the plan. Before actual acceptance into 
the Congregate Housing Services 
Program* the eligible resident must work 
with the PAC and the Service 
Coordinator in developing his or her 
supportive services plan. In developing 
this plan, the PAC must take into 
consideration the participant's needs 
and wants and must provide the 
minimum supportive services necessary 
to maintain independence. If 
participants want other services, they 
can buy them at cost, if available. 


I_.225 Professional aasestment 

committss (PACk 

(a) General, A professional assessment 
committee, under paragraph (b) of this 
section, shall identify eligible project 
residents and shall designate services 
appropriate to the functional abilities 
and needs of each eligible project 
resident. The committee shall utilize 
procedures that ensure that the process 
of determining eligibility of individuals 
for congregate services accords 
individuals fair treatment, due process 
and a right of appeal of the 
determination of eligibility, and shall 
ensure the confidentiality of personal 
and medical records. A professional 
assessment committee under this 
section shall consist of not less than 
three individuals, who shall be 
appointed to the committee by the 
officials of the eligible housing project 
responsible for the congregate services 
program, and shall include at least one 
qualified medical or other health 
professional and social services 
professionals competent to appraise the 
functional abilities of frail elderly 
persons, persons with disabilities and 
temporarily disabled individuals in 
relation to the performance of tasks of 
daily living. PAG members are subject to 
the conflict of interest provisions in 

§_.245(f). 

(b) Operating procedures. The PAC 
shall: 

(1) Recommend, to the Service 
Coordinator, persons eligible for 
entrance, or for transition out of, CHSP; 

(2) Authorize or perform medical 
evaluations, if necessary. These 
evaluations may be performed by a PAC 
medical professional, or the applicants 
to CHSP may be referred to another 
agency in the community that will 
perform the evaluation without charge; 

(3) Recommend, and update as 
necessary, a supportive services plan for 
each frail elderly person or person with 
disabilities, or temporarily disabled 
person; 

(4) Obtain and retain information in 
files concerning program participants. 
The files should contain such 
information and be maintained in such 
form, as HUD shall require; 

(5) Present written evaluations to the 
grantee or eligible owner; and 

(6) Allow program participants to 
appeal decisions related to entrance to, 
degree of participation needed, and 
transition out of CHSP. 

(c) Duties of the PAC. The PAC is 
reouired to; 

(1) Perform a formal assessment of 
each potential program participant's 
deficiencies in performing the ADLs. 
This assessment shall be based upon the 
screening done by the Service 
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Coordinator, and shall include a review 
of the adequacy of the informal support 
network (i.e., family and friends 
available to the potential participant to 
assist in meeting the ADL needs of that 
individual); 

(2) Clarify that the program 
participant needs assistance in at least 
three^ADLs. The minimum requirements 
of ADL include: 

(i) Eating (may need assistance with 
cooking, preparing or serving foodi, but 
must be able to fe^ self), 

(ii) Dressing (must be able to dress 
self, but may need occasional 
assistance), 

(iii) Bathing (may need assistance in 
getting in and out of the shower or tub, 
but must be able to wash self, 

(iv) Grooming (may need assistance in 
washing hair, but must be able to take 
care of personal appearance), 

(v) Getting in and out of bed and 
chairs, walking, going, outdoors, using 
the toilet, and 

(vi) Household management activities 
(may need assistance in doing 
housework, grocery shopping or 
laundry, or getting to and from one 
location to another for activities such as 
going to the doctor and shopping, but 
must be mobile. The mobility 
requirement does not exclude persons 
in wheelchairs or those requiring 
mobility devices). 

Each of the Activities of Daily Living 
noted above includes a requirement that 
a person must be able to perform at a 
specified minimal level (e.g., to satisfy 
the eating ADL, the person must be able 
to feed him/herself). The determination 
of whether a person meets this minimal 
level of performance must include 
consideration of those services that will 
be performed by a person’s spouse, 
relatives or other attendants to be 
provided by the individual. For 
example, if a person requires assistance 
with cooking, preparing or serving food 
plus assistance in feeding him/herself, 
the individual would meet the minimal 
performance level and thus satisfy the 
eating ADL. if a spouse, relative ox 
attendant provides assistance with 
feeding the person. Should such 
assistance become unavailable at any 
time, the Ow-ner is not obligated at any 
time to provide individualized services 
beyond those offered to the resident 
population in general. The Activities of 
Daily Living analysis is relevant only 
with regard to determining a person's 
eligibility to receive supportive services 
paid for by CHSP and is not a 
determination of eligibility for 
occupancy; 

(3) Perform a regular assessment and 
updating of the sup-portive services plan 
of all participants; 


(4) Replace any members of the PAC 
within 30 days after a member resigns. 

A PAC should not do formal 
assessments if its membership drops 
below three, or if the qualified mescal 
professional leaves the PAC and has not 
been replaced by the grantee or eligible 
owner; 

(5) Notify the grantee or eligible 
owner and the program participants of 
any proposed modifications to PAC 
procedures, and provide these parties 
with a process and reasonable time 
period in which to review and 
comment, before adoption of a 
modification; 

(6) Provide assurance of 
nondiscrimination in selection of CHSP 
participants, with respect to race, 
religion, color, sex, national origin, 
familial status or type of handicap; 

(7) Provide complete confidentiality 
of information related to any individual 
examined, in accordance with the 
Privacy Act of 1974; 

(d) Procedural rights of participants. 
(1) The PAC must provide an informal 
process that recognizes the rights of 
individuals receiving assistance to due 
process of law. This process^ at a 
minimuni. must consist of: 

(1) Serving the participant with a 
written notice containing a clear 
statement of the reasons for termination; 

(ir) A review of the decision, in which 
the participant is given the opportunity 
to present written or oral objections 
before a person other than the person (or 
a subordinate of that person) who made 
or approved the termination decision; 
and 

(iii) Prompt written notification of the 
final decision to, the participant 

(2) Procedures must ensure that any 
frail elderly person, person with 
disabilities, or temporarily disabled 
person (and program participant upon 
reassessment) has the option of relying 
offered services and requesting other 
supportive services as part of the case 
planning process. 

(3} In situations where an individual 
requests additional services, not 
initially recommended by the PAC, the 
PAC must make a determination 
w^hether the request is legitimately a 
needs-based service that can be covered 
under the CHSP subsidy. Individuals 
can pay for services other than those 
recommended by the PAC as long as the 
additional services do not interfere with 
the efficient operation of the program. 

(e) Eligibility, admissions and 
transition~out procedures. 

(1) Before selecting frail elderly 
persons, persons with disabilities, or 
temporarily disabled participants, each 
grantee or eligible owner (with PAC 
assistance) shall develop a supportive 


services application form for the use of 
persons applying for supportive services 
under CHSP. The information in the 
individuars supportive services 
application is crucial to the PAC's 
determination of the need for further 
physical or psychological evaluation of 
any individual who wishes to receive 
the supportive services offered. The 
application should include; any intake 
form, the ADL assessment, and 
appropriate comments from both the 
applicant’s physician and the Service 
Coordinator. 

(2) The grantee, eligible owner or PAC 
must develop procedures for providing 
for an individual’s transition out of the 
CHSP to another setting. Transition out 
is based upon the degree of supportive 
services needed by an individual to 
continue to live independently. If a 
program participant is transitioned out 
of the program, but wishes to retain 
supportive services, he or she may do 
so, as long as he or she remains income 
eligible, continues to live in an eligible 
project, and pays the full cost of services 
provided. A participant can be 
transitioned out of CHSP if he or she; 

(1) Gains physical and mental health 
and is able to function without 
supportive services, even if only for a 
short time (in which case readmission, 
based upon reassessment to determine 
the degree of frailty or the disability, is 
acceptable); 

(iij Requires a higher level of care 
than that which can be provided under 
CHSP; or 

(iii) Refuses or fails to pay services 
fees. 

§_.230 EUgibJUty. 

(a) Participants. —(1) Any eligible 

resident as defined in_^.105 of an 

eligible housing project (or any person 
who, with, deinstitutionalization and 
appropriate supportive services under 
this section, could become a resident of 
eligible federally assisted housing) shall 
be eligible for services under the 
ConCTegate services program. 

(2) In providing services under a 
Congregate Services Program, the 
program shall give priority to very low 
income individuals, and shall consider 
their service needs in selecting program 
particmants. 

(b) Other residents. Elderly persons, 
persons with disabilities and 
temporarily disabled individuals who 
reside in an eligible housing project 
other than eligible project residents 
under paragraph (a)(1) of this section 
may receive services from a congregate 
services program if the housing 
managers, congregate service 
coordinators, and the professional 
assessment committee jointly determine 
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that the participation of these 
individuals will not negatively affect the 
provision of services to eligible project 
residents. Residents eligible for services 
under this paragraph shall pay fees as 

provided under section §_.240(b). 

^ (c) Nonresidents. Elderly persons, 
persons with disabilities, and 
temporarily disabled persons who are 
not residents of the project may 
participate in the Congregate Housing 
Services Program at the option of 
program management, if the 
participation of these persons will not 
adversely affect the cost-effectiveness or 
operation of the program, or add 
si^ificantly to the need for assistance. 
Nonresidents who receive services 
under the congregate services program 
shall pay a fee as established under 
§._^.240(5). 

§__,235 Cost distribution. 

(a) General. Each state, Indian tribe, 
unit of general government, or nonprofit 
housing sponsor that receives amounts 

under a contract under §_.205(8) 

shall supplement any such amount with 
amounts sufficient to provide at least 50 
percent of the cost of providing the 
congregate services program. In 
instances where the state is the 
applicant, the local government’s 
contribution shall not exceed 10 percent 
of the amount required of the state. Any 
monetary or in-kind contribution 
received by a congregate services 
program under the Congregate Housing 
Services Act of 1978 may be considered 
for purposes of fulfilling the 
requirement under this paragraph (a). 

The Secretary concerned shall authorize 
owners to use excess residual receipts 
(if an authorized use) to the extent 
available to supplement funds received 
from CHSP. 

(1) The QISP shall provide no more 
than 40 percent of the cost, imder a 
grant agreement in accordance with 

§_.205(a). 

(2) Fees paid by the participants 

^nder §_.240 shall provide at least 

10% of the cost of the program up to a 
maximum of 20% of the participant’s 
adjusted income, except that the 
Secretary concerned shall provide for 
the waiver of fees for individuals who 
are without income. To the extent that 
application of a waiver of fees will 
result in collected fees of less than 10 
percent of the cost of the services, 50 
percent of the deficit amount shall be 
provided by the recipient and 50 
percent by the Secretary concerned (not 
more than 45 percent of the cost of the 
program may be paid by the Secretary 
concerned). 

(b) Eligible supplemental 
contributions. If provided by the state, 


Indian tribe, unit of general local 
government, or local nonprofit housing 
sponsor, any salary paid to staff from 
governmental sources to carry out the 
program of the grantee or eligible owner, 
and any salary paid to residents 
employed by the program (other than 
from amoimts under a contract imder 

§_.205), and any in-kind 

contribution from governmental sources 
shall be considered as supplemental 
contributions for purposes of meeting 
the supplemental contribution 
requirement under paragraph (a) of this 
section, except that the amount of in- 
kind contributions considered for 
purposes of fulfilling the contribution 
requirement may not exceed 10 percent 
of the total amount to be provided by 
the state, Indian tribe, unit of local 
government, or local nonprofit housing 
sponsor. 

(c) Prohibition on substitution of 
funds. The eligible owner or grantee 
shall ensure that the activities provided 
to the project under a grant in support 
of activities eligible for assistance under 
this part will be in addition to, and not 
in substitution for, annual funds the 
grantee or eligible owner was providing 
to the project in support of activities 
eligible for assistance under this part 
before the date of the submission of the 
application for CHSP assistance. The 
eligible owner or grantee shall certify to 
the Secretary concerned that CHSP 
funds will not be substituted for funds 
that the eligible owner or grantee was 
providing before the date of application 
for assistance under CHSP. 

(d) Limitation. For purposes of 
complying with the requirements of 
paragraph (a) of this section, if the state 
is the applicant, the Secretary 
concern^ may not consider any 
amounts contributed or provided by any 
local government to any state receiving 
assistance under this section that 
exceeds 10 percent of the amoimt 
reouired of the state. 

(e) Consultation. The Secretary 
concerned shall consult with the 
Secretary of Health and Human Services 
regarding the availability of assistance 
from other Federal programs to support 
services under this part and shall make 
information available to applicants for 
assistance under this part. 

(f) Matching funds. (1) All sources of 
matching funds must be directly related 
to the types of supportive services 
prescribed by the PAG. In determining 
potential sources of matching funds for 
the necessary supportive services, the 
grantee or eligible owner may include: 

(i) Cash (wnich may include funds 
from federal state and local 
governments, third party contributions, 
available payments authorized imder 


Medicaid for specific individuals in the 
Congregate Housing Services Program. 
(Dommunity Development Block Grants 
or Community Services Block Grants, 
Older American Act programs, excess 
residual funds with the approval of the 
Secretary concerned, except this 
congregate services program or use of 
section 8 funds other than residual 
receipts); 

(ii) The imputed dollar value of other 
agency or thiid party-provided direct 
services or staff who will work or 
provide services to program 
participants; these services must be 
justified in the application to assure that 
they are the services necessary to keep 
the program participants independent 
without creating dependence. 

(iii) In-kind items (these are limited to 
10 percent of the 50 percent matching 
amount), such as the current market 
value of donated common or office 
space, utility costs, furniture, material, 
supplies, equipment and food used in 
direct provision of services. The 
applicant must provide an explanation 
for the estimated donated value of any 
item listed; 

(iv) The value of services performed 
by volunteers to the program, at the rate 
of $5.00 an hour. The value of PAC 
members time cannot be counted for 
any time-period estimate related to 
initial assessment of individuals before 
they are accepted into CHSP. 

(2) The Secretary concerned will 
review the infusion of matching funds 
annually, as part of the program/budget 
review. If there eire insufficient 
matching funds available to meet 
program requirements at any point after 
grant start-up, or at any time during the 
term of the grant (i.e., if matching funds 
from sources other than program 
participant fees drops below 50 percent 
of total supportive services cost), the 
Secretary concerned may decrease the 
federal grant share of supportive 
services funds accordingly. This 
adjustment will be done in the ye^ 
subsequent to the year of the shortfall, 
so that the required ratio of federal grant 
to matching funds is maintained. 
Adjustment determinations may be 
reconsidered by the Secretary concerned 
if the grantee or eligible owner provides 
sufficient matching funds to eliminate 
any shortfall. 

i J 2A0 Program participcn! fees. 

(a) Eligible project residents. (1) The 
grantee or eligible owner of each funded 
eligible housing project shall establish 
fees for meals and other services 
provided under a congregate services 
program to program participants, which 
shall be sufficient to provide 10 percent 
of the costs of the services provided. 
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Each program participant must pay a fee 
of 10 percent of the cost of the services, 
up to a maximum of 20 percent of the 
participant’s adjusted income. In cases 
where a program participant has no 
adjusted income, the fee requirement 
may be waived by the eligible owner or 
grantee. 

(2) The fees for meals shall be 
governed by the following requirements: 

(i) No fee may be charged for meal 
service if the meal comes from an Older 
Americans Act Program. 

(ii) For full meal services, the fees for 
residents receiving more than one meal 
per day, seven days per week, shall be 
reasonable and shall equal between 10 
and 20 percent of the adjusted income 
of the project resident, or the cost of 
providing the services, whichever is 
less. 

(iii) The fees for residents receiving 
meal services less frequently than as 
described in paragraph (a){2)(ii) shall be 
in an amount equal to 10 percent of the 
adjusted income of the project resident, 
or the cost of providing the services, 
whichever is less. 

(b) Other residents and nonresidents. 
Fees shall be established for residents of 
eligible housing projects (other than 
eligible project residents) and for 
nonresidents who receive meals and 
other services from a congregate services 

program under §_.230 (b) or (c). 

These fees shall be in an amount equal 
to the cost of providing the services. 

(c) Other service fees. The grantee or 
eligible owner of an eligible project may 
also establish fees for other supportive 
services so that the total fees collected 
for meals and other services is no less 
than 10 percent of the total cost of the 
services; however, program participants 
may pay no more than 20 percent of 
their adjusted incomes for these 
services. No fee may be charged for any 
supportive services funded under an 
Older Americans Act Program. 

§_.245 Other Federal requirements. 

(a) OMB circulars and administrative 
requirements. The policies, guidelines 
and requirements of OMB Circular No. 
A-87 and 24 CFR part 85 apply to the 
acceptance and use of assistance under 
this program by public body granfees. 
Grantees or eligible owners are also 
subject to the audit requirements 
described in 24 CFR part 44 (OMB 
Circular A-128). 

(b) Drug-free workplace. Grantees and 
eligible owners must certify that they 
will provide a drug-free workplace, in 
accordance with the Drug-free 
Workplace Act of 1988 and HUD’s 
implementing regulations at 24 CFR part 
24, subpart F. 


(c) Nondiscrimination and equal 
opportunity. Recipients must comply 
with the following requirement for 
nondiscrimination on the basis of race, 
color, religion, sex, national origin, age, 
familial status, and handicap: 

(1) Fair Housing Requirements. The 
requirements of the Fair Housing Act 
(42 U.S.C. 3601-19) and HUD’s fair 
housing regulations (24 CFR part 100); 
Executive Order 11063 (Equal 
Opportunity in Housing) and 24 CFR 
part 107; the fair housing poster 
regulations (24 CFR part 110) and 
advertising guidelines (24 CFR part 
109). 

(2) Nondiscrimination in Housing. 
Title VI of the Civil Rights Act of 1964 
(42 U.S.C 2000d) and HUD regulations 
at (24 CFR part 1). 

(3) Discrimination on the Basis of Age 
or Handicap. The prohibitions against 
discrimination on the basis of age under 
the Age Discrimination Act of 1975 (42 
U.S.C. 6101-07) and HUD regulations at 
24 CFR 146, and the prohibitions 
against discrimination against 
handicapped individuals under section 
504 of the Rehabilitation Aft of 1973 (29 
U.S.C. 794) and HUD regulations at 24 
CFR part 8. 

(4) Employment Opportunities. The 
requirements of section 3 of the Housing 
and Urban Development Act of 1968 (12 
U.S.C. 1701u) (Employment 
Opportunities for Lower Income Persons 
in Connection with Assisted Projects) 
and the implementing regulations at 24 
CFR part 135. 

(5) Minority and Women’s Business 
Enterprises. The requirements of 
Executive Orders 11246,11625,12432, 
and 12138. Consistent with HUD’s 
responsibilities under these Orders, 
recipients must make efforts to 
encourage the use of minority and 
women’s business enterprises in 
connection with funded activities. 

(6) Affirmative Outreach. The 
Affirmative Fair Housing Marketing 
Program requirements ot 24 CFR part 
200, subpart M, and the implementing 

ulations at 24 CFR part 108. 

7) Disability Requirements. Fair 
Housing Act and section 504. 

(8) Racial and ethnic collection 
requirements. Recipients must maintain 
current data on the race, ethnicity and 
gender of program applicants and 
beneficiaries in accordance with section 
562 of the Housing and Community 
Development Act of 1987 and section 
808(e)(6) of the Fair Housing Act. 

(d) Anti-lobbying certification. Section 
319 of Public Law 101-121 prohibits 
recipients of Federal contracts, grants 
and loans from using appropriated 
funds for lobbying the Executive or 
Legislative Branches of the Federal 


Government. Indian tribes, tribal 
organizations and Indian Housing 
Authorities created under Tribal Law 
are excluded firom coverage under 
section 319. common rule goveminc 
the restrictions on lobbying was 
published as an interim rule on 
February 26,1990 (55 FR 6736) and 
supplemented by a Notice published 
June 15,1990 (55 FR 24540). The rule 
requires applicants, grantees, eligible 
owners ana subgrantees of assistance 
exceeding $100,000 in budget authority 
to certify that no Federal fimds have 
been or will be spent on lobbying 
activities in connection with the 
assistance. The rule also requires 
disclosures from applicants, among 
others, if nonappropriated funds have 
been spent or committed for lobbying 
activities if those activities would be 
prohibited if paid with appropriated 
Kinds. The law provides substantial 
monetary penalties for failure to file the 
reguired certification or disclosure. 

(e) Debarred or suspended 
contractors. T he p ro^risions of 24 CFR 
part 24 and 7 CFR Part 3017 apply to the 
employment, engagement of services, 
awarding of contracts, or funding of any 
contractors or subcontractors during any 
period of debarment, suspension, or 
placement in ineligibility status. 

(f) Conflict of Interest. In addition to 
the conflict of interest requirements in 
OMB Circular A-87 and 24 (HFR part 85, 
no person who is an employee, agent, 
consultant, officer, or elected or 
appointed official of the applicant or 
eligible owner, and who exercises or has 
exercised any function or 
responsibilities with respect to activities 
assisted with congregate housing 
services program grant funds, or who is 
in a position to p^dpate in a decision¬ 
making process or gain inside 
information with regard to such 
activities, may obtain a personal or 
finandal interest or benefit firom the 
activity, or have an interest in any 
contract, subcontract, or agreement with 
respect thereto, or any proceeds 
thereunder, either for himself or herself 
or for those with whom he or she has 
family or business ties during his or he: 
tenure, or for one year thereafter. 

(g) Disclosures required by Reform 
Act. Section 102(c) of the HUD Reform 
Act of 1989, Public Law 101-235 
(December 15,1980) requires disclosure 
concerning other government assistance 
to be made available with respect to the 
program and parties with a pecuniary 
interest in the Congregate Housing 
Services Program and submission of a 
report on expected sources and uses of 
funds to be made available for CHSP. 
Each applicant shedl include 
information required by 24 CFR part 12 
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on form HUD-2880 “Applicant/ 

Recipient Disclosure/Update Report,** as 
required by the Federal Register Notice 
published on January 16.1992, at 57 FR 
1942. 

j_^00 Application. 

The application must contain all of 
the information required by the Notice 
of Funding Availability (NOFA). 

_.305 Application evaluation and 

•election. 

Each application shall be reviewed, 
and screened for technical deficiencies 
in accordance with the guidelines and 
procedures published in the NOFA. 
Applications will be selected in 
accordance with the procedures set 
forth in the NOFA. 

I_.325 Monitoring of project sites by 

governmental units. 

States, Indian tribes and units of local 
government with a grant covering more 
than one site shall be responsible for 
monitoring the performance of all 
project sites for compliance with CHSP 
regulations and procedures in such 
manner as prescribed by HUD/FmHA. 

§_.330 Evaluation of provision of 

congregate services programs. 

(a) States, Indian tribes and units of 
general local government receiving 
assistance annually shall review and 
evaluate the performance of the 
congregate services programs at eligible 
housing projects receiving assistance in 
their respective jurisdictions. 

(b) Eligible owners and grantees 
annually shall submit, to the Secretary 
concerned, a report evaluating the 
impact and effectiveness of congregate 
services programs in the jurisdiction of 
the grantee or eligible owner, in such 
form as the Secretary concerned shall 
reguire. 

(c) The Secretary of Housing and 
Urban Development and the Secretary of 
Agriculture shall review and evaluate 
the performance of the congregate 
services programs of eligible housing 
projects receiving assistance under this 
section. 

(d) Each state, Indian tribe, unit of 
general local government and nonprofit 
sponsor receiving assistance shall 
submit a certification with its 
application, agreeing to cooperate with 
and to provide requested data to the 
entity responsible for the program 
evaluation, if requested to do so by the 
Secretary concerned. 

^ -335 Renewal of grants. 

(a) Eligible owners or grantees funded 
initially under this part shall be eligible 
to receive continuea, non-competitive 
renewals after the initial five-year term 


of the grant, if funds are appropriated 
and available. 

(b) Eligible owners or grantees will 
receive priority funding within time 
periods prescribed by HUD. subject to 
the availability of funding, satisfactory 
performance, and compliance with 
these regulations. 

(c) Renewal of these grants shall be 
within in the time periods and in the 
form as prescribed by the Secretary 
concerned. 

§_.400 Participatory agraamant 

Each program participant must sign a 
participatory agreement governing the 
utilization of supportive services and 
the payment of supportive services fees. 
The agreement must be renegotiated 
with the participant annually by the 
grantee or eligible owner. 

S_.405 Rasarva for aupplamantal 

adjuatmant 

The Secretary concerned may reserve 
not more than 5 percent of the amounts 
made available in each fiscal year to 
supplement grants awarded to owners 
under this section when, in the 
determination of the Secretary 
concerned, supplemental adjustments 
are required to maintain adequate levels 
of services to eligible residents. 

Requests to utilize supplemental funds 
by the grantee or eligible owner must be 
transmitted to the Secretary concerned 
as part of the annual program/budget 
review. Adjustments can be made only 
during the first six months of the annual 
budget cycle. These adjustments will be 
based on written requests in such form 
as the Secretary concerned may require. 
Funds in the reserve which are not used 
during the first six months of each 
annual review cycle shall be used for 
future CHSP grants. 

§_.415 Recapture. 

Any grantee or eligible owner not 
providing supportive services within 12 
months of execution of the Congregate 
Housing Services Program grant may 
have its supportive services award 
terminated and funds recaptured. 

S_.420 Reports. 

Each grantee shall submit annual and 
other program and fiscal reports to the 
Secretary concerned in such form and at 
such times, as the Department 
concerned requires. 

i_.425 Budget submissions. 

Each grantee or eligible owner shall 
submit a supportive services budget for 
the first year of supportive services 
delivery, and annually thereafter, in 
such form as the Dep^ment concerned 
requests. The budget for the first year 
normally will utilize less than 20 


percent of the funds potentially 
available, due to start-up. Any 
utilization of less than 20 percent of 
supportive services funds in any year 
can be carried forward for use in later 
years. 

§_.430 Program costs. 

(a) Allowable costs. (1) Allowable 
costs for direct provision of supportive 
services include provision of supportive 
services and others approved by tne 
Department concerned for: 

(1) Direct hiring of staff, including a 
Service Coordinator; 

(ii) Supportive service contracts with 
third parties; 

(iii) Equipment and supplies 
(including food) necessary to provide 
services; 

(iv) Operational costs of a 
transportation service (e g., mileage, 
insurance, gasoline and maintenance, 
driver wages, taxi or bus vouchers); 

(v) Purcnase or leasing of vehicles; 

(vi) Direct and indirect administrative 
expenses for administrative costs such 
as annual fiscal review and audit, 
telephones, postage, travel, professional 
education, furniture and equipment and 
costs associated with self-evaluation or 
assessment (not to exceed one percent of 
the total budget for the activities 
approved); and 

(vii) States. Indian tribes and units of 
general local government with more 
than one site included in the grant may 
receive up to 1% of the total cost of the 
grant for monitoring the sites. 

(2) Allowable costs shall be 
reasonable, necessary and recognized as 
expenditures in compliance with the 
Office of Management and Budget’s 
(0MB) Cost Policies, i.e.. OMB Circular 
A-87. 24 CFR 85.36, and OMB Circular 
A-128. 

(b) Nonallowable costs. (1) The 
Congregate Housing Services Program 
supportive service funds may not be 
used to cover expenses related to any 
grantee or eligible owner program, 
service, or activity existing at the time 
of application to the Congregate 
Housing Services Program. 

(2) Examples of non-allowable costs 
under the program are: 

(i) Capital funding (such as purchase 
of buildings, related facilities or land 
and certain major kitchen items such as 
stoves, refrigerators, freezers, 
dishwashers, trash compactors or sinks); 

(ii) Administrative costs, such as a 
non-proportional share of costs charged 
to the Congregate Housing Services 
Program for rent/lease, utilities, staff 
time; 

(iii) Payments to PAC members (other 
than the Service Coordinator) or third 
party organizations providing that 
function; 
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(iv) Cost of supportive services other 
than those approved by the Department 
concerned; 

(v) Modernization, renovation or new 
construction of a building or facility, 
including kitchens; 

(vi) Any costs related to the 
development of the application and 
plan of operations before the effective 
date of the Congregate Housing Program 
grant award; 

(vii) Overnight emergency nursing 
services and ongoing and regular care 
from doctors and nurses, including 
administering medication, purchase of 
medical supplies, equipment and 
medications, overnight nursing services, 
and other institutional forms of service, 
care or support; 

(viii) Occupational therapy and 
vocational rehabilitation services; or 

(ix) Other items defined as 
unallowable costs in the supportive 
services grant instrument or 0MB 
Circular A-87. 

(c) Administrative cost limitation. A 
recipient of assistance under this 
section may not use more than 10 
percent of the sum of the assistance and 
the contribution amounts required 

under §_.235(a) for administrative 

costs, and shall ensure that any entity to 
which the recipient distributes amounts 
may not expend more than a reasonable 
amount from distributed amounts for 
administrative costs. Administrative 
costs may not include any capital 
expenses. 

§_.435 Use of residents in providing 

services. 

Each housing project tliat receives 
assistance under this section shall, to 
the maximum extent practicable, utilize 
the elderly and persons with disabilities 
who are residents of the housing project, 
but who are not eligible project 
residents, to participate in providing 
congregate services under this part. 
These individuals shall be paid wages 
that shall not be less than the higher of: 

(a) The minimum wage that would be 
applicable to the employee under the 
Fair Labor Standards Act of 1938, if 
section 6(a)(1) of the Act applied to the 
resident, and if the resident were not 
exempt under section 13 of that Act; 

(b) The State or local minimum wage 
for the most nearly comparable covered 
employment; or 

(c) The prevailing rates of pay for 
persons employed in similar public 
occupations by the same employer. 

§_.440 Services provided not 

income. 

Except for wages paid under 

§_.435, services provided to a 

resident of an eligible housing project 


under a congregate services program 
shall not be considered as income for 
the purpose of determining eligibility 
for or the amount of assistance or aid 
furnished under, any federal, federally 
assisted, or state program based on 
need. 

§_.500 Eligibility and priority for 1978 

Act recipients. 

(a) Notwithstanding any other 
provision of this section, any public 
housing agency or nonprofit corporation 
assisted under section 202 of the 
Housing Act of 1959 that was receiving 
assistance under a grant under the 
Congregate Housing Services Act of 
1978 on November 28,1990 shall 
receive assistance under the Congregate 
Housing Services Act of 1978 for the 
remainder of the term of its grant, and 
shall receive priority for assistance 
under this section after the expiration of 
its grant. 

(b) For any congregate services 
program that was receiving assistance 
under a grant under the Congregate 
Housing Services Act of 1978 on 
November 28,1990, the grantee, in 
coordinating with a local government 
with respect to that grantee's program, 
shall not be subject to the requirement 
to provide supplemental contributions 

under §_.235(a) (for that program) 

for the six-year period beginning on the 
expiration of the program’s current 
assistance contract. Each such program 
recipient shall maintain, for the six-year 
period, the same dollar amount of 
annual contributions in support of the 
services eligible for assistance under 
this section as was contributed to the 
program during the year preceding 
November 28,1990. This amount shall 
be equal to no less than the amount of 
the annual contribution plus any 
inflationary increases allowed by HUD. 

§_.505 Submission and approval of 

applications by grantees under the 1978 
Act 

The applicant shall submit an 
application annually containing any 
information required by HUD. 

§_.510 Submission and approval of 

applications by grantees funded initially 
under the 1978 Act, after the six-year 
transition period. 

Grantees funded initially under the 
1978 Act shall be eligible to receive 
continued, non-competitive funding 
after the six-year transition period. 

These grantees will be eligible to receive 
priority funding under this part if they 
comply with these regulations and with 
the requirements of any Funding Notice 
issued in a particular fiscal year. 


S_-515 Waiver authority. 

The Secretary concerned may waive 
any requirement of these regulations 
that is not required by law, upon a 
determination of good cause. Each 
waiver will be in writing, supported by 
documentation of the pertinent facts 
and grounds, and signed by the 
Secretary concerned. The Secretary 
concerned will publish notice of granted 
waivers in the Federal Register. 

Adoption of the Interim Common Rule 

The agency specific adoption of the 
interim common rule, which appears at 
the end of the common preamble, 
appears below: 

Department of Agriculture 

Farmers Home Administration 

7 CFR PART 1944 

List of Subjects in 7 CFR Part 1944 

Farm labor housing, Migrant labor. 
Nonprofit organizations. Public housing, 
Rent subsidies, and Rural rental 
housing. 

Chapter XVIII of title 7 of the Code of 
Federal Regulations is amended by 
adding subpart F to part 1944 to read as 
set forth at the end of the common 
preamble. 

Dated: November 3,1992. 

LaVeme Ausman, 

Administrator, Farmers Home 
Administration. 


PART 1944—HOUSING 


Subpart F—Congregate Housing Services 
Program 


Sec. 

1944.251 (_.100) Authority and 


purpose. 

1944.252 (_ 

1944.253 (_ 


_.105) Definitions. 

_.200) Announcement of 
fund availability. 

1944.254 (_.205) Grant agreement. 

1944.255 (_.210) Eligible activities. 

1944.256 (_.215) Service plan. 

1944.257 (_.220) Service coordinator. 

1944.258 (_.225) Professional 

assessment committee (PAG). 

1944.259 (_.230) Eligibility. 

1944.260 (_.235) Gost distribution. 

1944.262 (_.240) Program participant 

fees. 


1944.254 (_.245) Other Federal 

requirements. 

1944.260 (_.300) Application. 

1944.262 (_.305) Application 

evaluation and selection. 

1944.270 (_.325) Monitoring of project 

sites by governmental units. 

1944.272 (_.330) Evaluation of 

provision of congregate services 


programs. 

1944.274 (_.335) Renewal of grants. 

1944.276 (_.400) Participatory 

agreement. 
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W44.278 (. 


_.405) Reserve for 


supplemental adjustment. 

1944.282 (_.415) Recapture. 

1944.284 (_.420) Reports. 

1944.286 (__.425) Budget submissions. 

1944.288 (__.430) Program costs. 

1944.290 (_.435) Use of residents in 

providing services. 

1944.292 (_.440) Services provided 


not income. 

1944.294 (_.500) Eligibility and 

priority for 1978 Act recipients. 

1944.296 (_.505) Submission and 

approval of applications by grantees 
under the 1978 Act. 

1944.298 (_.510) Submission and 

approval of applications by grantees 
funded initially under the 1978 Act, after 
the six-year transition period. 

1944.300 (_.515) Waiver authority. 


Authority: 42 U.S.C. 1480; 42 U.S.C 8011; 
5U.S.C. 301, Sec. 604 of Pub. L. 102-550, 7 
CFR2.23; and 7 (3FR 2.70. 


Department of Housing and Urban 
Development 

24 CFR Part 700 

List of Subjects in 24 CFR Part 700 


Aged, Grant programs—^housing and 
community development, Handicapped, 
Low and moderate income housing, 
Nutrition, Public housing. Rent 


subsidies. Reporting and recordkeeping 
requirements, and Supportive services. 

Title 24 of the Code of Federal 
Regulations is amended by adding part 
700 to read as set forth at the end of the 
common preamble. 

Dated: November 27,1992. 

Jack Kemp, 

Secretary. 

Part 700 is added to read as set forth 
at the end of the common preamble. 

PART 700-CONGREGATE HOUSING 
SERVICES PROGRAM 

Sec. 

700.100 Authority and policy. 

700.105 Definitions. 

700.200 Announcement of fund 
availability. 

700.205 Grant agreement. 

700.210 Eligible activities. 

700.215 Service plan. 

700.220 Service coordinator. 

700.225 Professional assessment committee 
(PAG). 

700.230 Eligibility. 

700.235 Cost distribution. 

700.240 Program participant fees. 

700.245 Other Federal requirements. 
700.300 Application. 

700.305 Application evaluation and 
selection. 


Sec. 

700.325 Monitoring of project sites by 
governmental units. 

700.330 Evaluation of provision of 
congregate services programs. 

700.335 Renewal of grants. 

700.400 Participatory agreement. 

700.405 Reserve for supplemental 
adjustment. 

700.415 Recapture. 

700.420 Reports. 

700.425 Budget submissions. 

700.430 Program costs. 

700.435 Use of residents in providing 
services. 

700.440 Services provided not income. 

700.500 Eligibility and priority for 1978 Act 
recipients. 

700.505 Submission and approval of 

applications by grantees under the 1978 
Act. 

700.510 Submission and approval of 

applications by grantees funded initially 
under the 1978 Act after the six-year 
transition period. 

700.515 Waiver authority. 

Authority: Sec. 802, National Affordable 

Housing Act (42 U.S.C. 8011) and Sec. 604, 

Housing and Community Development Act of 

1992 (Pub. L. 102-550). 

(FR Doc. 92-29240 Filed 12-7-92; 8:45 ami 

BILUNQ CODE 4210~32-M 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Housing—Federal Housing 
Commissioner 

Office of the Administrator—Farmers 
Home Administration 

[Docket No. H-92-^7; FR>30S2-H-0t] 

Funds Availability; Congregate 
Housing Services Program NOFA for 
Fiscal Year 1992 

AGENCY: Office of the Assistant 
Secretaxy for Housing—Federal Housing 
Commissioner, HUD; Office of the 
Commissioner, Farmers Home 
Administration (FmHA). 

ACTION: Notice of Funding Availability 
for Fiscal Year 1992. 

SUMMARY: This Notice of Funding 
Availability (NOFA) announces the 
funding of a national competition for 
the supportive services component of 
the Congregate Housing Services 
Program (CTfSP). A Common Rule for 
the CHSP is being published in today's 
Federal Register, as 7 CFR part 1944 
and 24 CFR part 700. Funding 
announced in today's document covers 
new grants for congregate services for 
frail elderly persons, persons with 
disabilities, and temporarily disabled 
individuals living in eligible housing for 
the elderly. States, Indian tribes, units of 
general local government, and local 
nonprofit sponsors, including Public 
Housing Agencies (PHAs) and Indian 
Housing Authorities (IHAs), are eligible 
applicants. Applications from non-profit 
sponsors are limited to the housing they 
own. Other eligible applicants may 
submit one or more applications on 
behalf of one or more owners of eligible 
housing. If selected for funding, the 
applicant will enter into final 
negotiations with HUD which will 
result in a grant award. 

This document contains information 
concerning: (a) The purpose of the 
NOFA; (b) eligibility, available amounts, 
and selection criteria; (c) application 
processing, including how to apply and 
how selections will be made; and (d) a 
checklist of steps and exhibits involved 
in the application procedure. 

DATES: The deadline date for submission 
of an application for funding under the 
CHSP is on or before 3 p.m.. Eastern 
Standard Time, March 8,1993. 

RECEIPT OF APPUCATIONS: HUD will 
receive applications at; U.S. Department 
of Housing and Urban Development, 
Office of Procurement and Contracts 
(OPC), Program Support Division, ACS- 
KK, 451 Seventh Street, SW., room 


5256, Washington, DC 20410. Upon 
Receipt, OTC will date-stamp incoming 
applications to evidence (timely or late) 
receipt, and upon request, provide the 
applicant with an aclmowl^gement of 
receipt. FAXed applications are NOT 
acceptable. Applications will also be 
sent to HUD field offices or FmHA State 
offices, as appropriate. 

FOR FURTHER INFORMATION CONTACT: 

For general information concerning 
grants under the CHSP, or limited 
technical assistance by telephone 
regarding the preparation of an 
application for the CHSP, potential 
applicants may contact HUD and FmHA 
headquarters as follows: 

For questions regarding HUD projects, 
contact the Services Branch, Housing for 
Elderly and Handicapped People 
Division, Office of Elderly and Assisted 
Housing, Department of Housing and 
Urban Development. Please tell the 
person who answers your call the city 
and State the project is located in and 
the servicing HUD field office, if known. 
You will be directed to the appropriate 
staff person. The number is (202>-708- 
3291. (This is not a toll-free number.) 
Hearing-impaired individuals may reach 
the Services Branch by calling the TDD 
number of the Federal Relay Service, 1- 
800-877-TDDY, and request a transfer, 
or by calling (202) 708-4594. 

For questions regarding FmHA 
projects, call the Multifamily Processing 
Division, Special Authorities Branch, 
Farmers Home Administration, 
Department of Agriculture. Callers may 
request either John Pentecost or Sue 
Harris. The telephone number is (202)- 
720-1606. (This is not a toll-free 
number.) Hearing-impaired individuals 
may reach FmHA by calling the central 
TDD number of (202)-245-0846, or by 
calling the TDD number of the Federal 
Relay Service, 1-800-877-TDDY and 
request a transfer, or by calling (202) 
708-9300. 

SUPPLEMENTARY INFORMATION: 

Paperwork Reduction Act Statement 

The information collection 
requirements contained in this notice 
have been submitted to the Office of 
Management and Budget (0MB) for 
review under the Paperwork Reduction 
Act of 1980 (44 U.S.C. 3501-3520). No 
person may be subjected to a penalty for 
failure to comply with these information 
collection requirements until they have 
been approved and assigned an OMB 
control number. The OMB control 
number, when assigned, will be 
annoimced by separate notice in the 
Federal Register. 


1. Purpose and Substantive Description 
A. Authority and Background 

(1) Authority 

(a) Section 802 of the National 
Affordable Housing Act, 42 U.S.C. 8011 
(“NAHA"). 

(b) Section 604 of the Housing and 
Community Development Act of 1992 
Pub. L. 102-550. 

(c) Section 662 of the Housing and 
Community Development Act of 1992 
Pub. L. 102-550. 

(d) Interim common rule published in 
today’s Federal Register. 

(2) Background 

The CHSP was originally authorized 
and funded as a demonstration program 
under the Congregate Housing Services 
Act of 1978 (1978 Act) (42 U.S.C. 8001). 
It provided congregate housing and 
coordinated supportive services for 
elderly handicapped or non-elderly 
h^dicapped individuals to allow them 
to'maintain their independence and 
avoid costly and unnecessary 
institutionalization. Congress 
appropriated funds for Fiscal Years 
1979 through 1982, to remain available 
until expended. Since then, Ccmgress 
has provided funds on an annual basis 
to continue funding grantees that 
previously received assistance. The 
demonstration became a permanent 
program in 1987. Based upon the 
experience of the grantees funded under 
the demonstration. Congress created a 
new CHSP as one of the components of 
NAHA, which was enacted on 
November 28,1990. Section 802 of 
NAHA (CHSP) was amended by section 
604 of the Housing and Community 
Development Act of 1992. HUD, in 
coordination with the Fanners Home 
Administration (FmHA) of the 
Department of Agriculture, will 
administer the CHSP under a Common 
Rule in accordance with the statute. 
This Notice announces the availability 
of HUD funds for the CHSP and Invites 
applications from both FmHA and HUD 
applicants. 

The CHSP is a program to make 
available funds for renovation and 
retrofitting of existing projects and, 
primarily, five-year, renewable, 
congregate services grants for frail 
elderly persons, persons with 
disabilities, and temporarily disabled 
individuals living in eligible housing for 
the elderly. The program serves as a 
means of preventing unnecessary 
institutionalization and encouraging 
deinstitutionalization of those 
potentially eligible residents who do not 
need an institutionalized setting. It also 
improves the capacity of management to 
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assess the supportive service needs of 
eligible residents, and to provide, or 
ensure the coordination and delivery of, 
supportive services with third-party 
providers to meet the minimum needs 
of eligible residents. Due to the need to 
define such a program, HUD and FmHA 
determined that retrofitting and 
renovation of facilities will NOT be 
funded under this NOFA. 

Additionally, HUD and FmHA 
decided to limit the eligible programs 
during the first year of the new program, 
with an interest in getting the program 
off the ground and running as soon as 
possible. Thus, CHSP is offered this year 
only to projects which are in occupancy 
as of the date of the CHSP application 
to HUD. 

The CHSP will ensure the long-term 
provision of supportive services in a 
manner which insures the program 
participant’s freedom of choice and 
which respects the dignity of the 
persons served. It will also provide 
readily available and efficient services 
with emphasis on providing only those 
services minimally necessary to 
maintain independent living, but 
maintaining a continuum of support for 
individual program participants over 
time. 

B. Allocation Amounts 

The Dire Emergency Supplemental 
Appropriation Act (Pub. L. 102-27) 
appropriated $9,500,000 for congregate 
services grants in Fiscal Year 1991. 

After providing priority funding for 
current CHSP grantees, as directed by 
Pub. L. 102-27, $1,000,000 was 
allocated to FmHA for new grants, with 
the $5,000,000 remaining made 
available for new HUD grants. 

Additionally, the Departments of 
Veterans Affairs and Housing and Urban 
Development, and Independent 
Agencies Appropriations Act of 1992 
(P.L 102-139) appropriated $17,700,000 
for congregate services grants in Fiscal 
Year 1992. After providing priority 
funding for the current CHSP grantees, 
as directed by Public Law 102-139, 
$11,700,000 was available for new 
grants. The Fiscal Year 1992 funds for 
new grants under this NOFA were to be 
allocated between FmHA and HUD 
according to the percentage of units of 
housing for the elderly each agency has 
which may be funded under this NOFA. 

Together, the Fiscal Year 1991 and 
1992 appropriations made available 
$17,700,000 for CHSP congregate 
services grants from HUD under this 
NOFA. Funds would not be set aside for 
the reserve fund. 

The original allocation plan could not 
be followed. The $6,000,000 in funds 
remaining under Public Law 102-27 


were used to refund the grantees 
originally funded under the 1978 Act for 
their second year of transition to NAHA, 
rather than for new grants. Therefore. 
$6,000,000 of the FY 1992 funds were 
not utilized for existing grantees, as 
planned initially; the FY 1992 
appropriation in its entirety will be used 
for the new CHSP. Additionally. 
$21,000,000 was appropriated for CHSP 
in FY 1993 under Public Law 102-389. 
After setting aside $6,000,000 for 
grantees funded initially under the 1978 
Act, $15,000,000 remained for new 
grants. Additionally, an estimated 
$321,000 will be carried over in excess 
funds which will remain available. 

Thus, HUD combined the FY 1992, FY 
1993 appropriations and the excess 
funds, creating a total of $33,021,000, 
and, in consultation with FmHA, 
allocated the dollars as follows: 

—Approximately 20 percent 

($6,637,221) of the total funds is being 
made available for FmHA projects. 

The remainder, approximately 80 
percent ($26,383,779) is for HUD 
projects. 

—^The funds for HUD projects will be 
divided among three allocations, as 
follows, according to the percentage 
of units among the eligible projects in 
the HUD inventory which may be 
funded under this NOFA: 

1. Section 202 projects for the elderly 
and disabled and Public and Indian 
Housing Projects for thS elderly and 
disabled: about 55.5 percent 
($18,260,613); 

2. Section 202 and public housing 
projects for the non-elderly disabled: 
about 2.5 percent ($825,525); and, 

3. Section 8 new construction/sub. 
rehab., section 221(d) and section 236 
projects: about 22 percent ($7,297,641). 

If there is an insufficient number of 
fundable FmHA projects, or an 
insufficient number of fundable HUD 
projects, excess funds allocated to either 
agency will be made available for the 
other. Any reallocation of this kind will 
be announced in the Federal Register as 
soon as possible after selection of 
awardees. 

The funds for the CHSP will be 
expended through a national 
competition, in which applicants are 
selected to receive supportive services 
grants by HUD and FmHA. 

HUD field offices will review the 
applications pertaining to HUD projects 
and FmHA State offices will review the 
applications pertaining to FmHA 
projects. The applications will be 
screened by HUD or FmHA (as 
appropriate) for threshold acceptability 
regarding eligibility and overall 
management capability and history 


HUD field offices, or FmHA State offices 
(as appropriate) will score selection 
criteria a, b, c, d, h, i and j (described 
elsewhere in this document) (85 points) 
and will send a report to HUD 
Headquarters. 

HUE) Headquarters staff, in 
cooperation with FmHA Headquarters 
staffi will screen applicants for 
threshold acceptability regarding 
matching funds and provision of a fee 
collection plan. Headquarters staff will 
score, for all applicants, selection 
criteria e, f and g (45 points). 

HUD Headquarters staff, in 
conjunction with FmHA Headquarters 
staff, will review all HUD field office 
and FmHA State office reviews and 
ratings for accuracy and conformance to 
program policy, make corrections, if 
necessary, and add the submitted HUD 
field office or FmHA State office scores 
to Headquarters scores. 

Applicants then will be rank-ordered, 
by score, within the FmHA allocation. If 
there are funds remaining after ranking 
the approvahle FmHA projects, the 
excess will be made available to the 
HUD allocation. 

Within the HUD allocation, 
applications will be rank-ordered by 
score within the three project types to 
be funded, which are: (1) Section 202 
(housing for the elderly and disabled) 
and Public and Indian housing projects 
for the elderly, (21 section 202 and 
Public and Indian housing projects for 
the non-elderly disabled, and (3) section 
8 new construction/sub. rehab., section 
221(d) and section 236 projects. 

If there are funds remaining after 
ranking all the approvable HUD projects 
within one or more of the three project 
types, these funds will be made 
available to the next-highest-ranking 
unfunded HUD project(s). Further 
selections will be made as long as 
sufficient residual funds are available to 
fund other HUD projects. If there is 
more than one unfunded project at the 
next-highest score (in a tie) and there 
are insufficient funds to cover both, 
funding will be decided by lottery. If 
insufficient funds remain to fund 
another HUD project the residual dollars 
will be made available to fundable but 
unfunded FmHA projects. 

Selection of awardees will be made by 
HUD, in conjunction with FmHA. 

C. Eligibility 

1. General 

Projects submitted eligible applicants 
under this NOFA are limited to eligible 
housing for the elderly, as defined in 7 
CFR 1944.252 and 24 CFR 700.105 of 
the interim common rule. 

Applicants may apply for either HUD 
or FmHA dollars. If an applicant agency 
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is submitting more than one application, 
it may apply for both HUD and FmHA 
projects. 

2. Funding Limit 

Eligible non-profit owners, or States, 
Indian tribes and units of general local 
governments may submit one or more 
applications for a single project. Each 
applicant may request no more than a 
maximum of $800,000 per project of the 
total funds available under this NOFA. 

Eligible non-profit owners or States, 
Indian tribes and units of general local 
government submitting separate 
applications for one project each may 
submit as many applications as they 
wish (which may include for-profit 
owners of eligible housing), but if more 
than one application is funded for a 
single applicant entity, the maximum 
amount of funds granted to that entity 
is $2,400,000 the total funds available 
under this NOFA. 

3. Eligible Applicants 

Eligible applicants are States, Indian 
Tribes, units of general local 
government, or local non-profit housing 
owners (which include PHAs and 
IHAs). For-profit owners of eligible 
housing for the elderly may not apply 
directly for CHSP grants, but may be 
submitted under an application by a 
State, Indian tribes or unit of general 
local government. 

4. Eligible Housing Projects 

Eligible projects under this NOFA 
must be eligible housing for the elderly 
as defined in 7 CFR 1944.252 and 24 
CFR 700.105, and must be in occupancy 
as of the date of the application 
deadline for funding under this NOFA. 

D. Selection Criteria/Ranking Factors 
1. General 

To provide each applicant a fair and 
equitable opportunity to receive FY 
1992 funds under the QISP, HUD will 
apply the selection criteria set out in 
lliis Notice to rate all applications found 
acceptable for further processing. 

All applications must be submitted to 
HUD Headquarters, with copies to the 
appropriate HUD field office or FmHA 
State office. 

HUD field office or FmHA State office 
staff (as appropriate) will review 
applications for threshold acceptability 
regarding eligibility, civil rights issues 
and the overall management capability 
of the applicants to develop and operate 
the CHSP. The HUD field office or 
FmHA State office, as appropriate, will 
score Criteria a, b, c, d, h, i and j (see 
Section I.D(2) below), and make 
recommendations on any other portion 
of the application, as necessary, in a 


report to HUD Headquarters on each 
reviewed application (see Section 
n.F(2), below). 

HUD Headquarters will review 
applicants for threshold acceptability 
regarding matching funds ono provision 
for a fee-collection plan. 

All screened applications will then be 
reviewed by a HUD Headmiarters panel, 
which will include staff of the Farmers 
Home Administration and may include 
staff of the Administration on Aging of 
the Department of Health and Human 
Services. Headquarters staff will score 
criteria e, f and g. The Headquarters 
review teams will review the HUD field 
office/FxnHA State office reports aud 
incorporate those entities’ comments 
and ratings together with their own. 
(FmHA projects will be rated and 
ranked separately from HUD projects.) 

Final ranking of the applications and 
selection of grantees will be performed 
by HUD Headquarters staff and FmHA. 
Applications will be then screened for 
completeness in accordance with 
Sections III and IV, below, prior to final 
selection. 

2. Selection Criteria 

The selection criteria, with a 
maximum total rating value of 130 
points, are as follows: 

a. Quality of the Supportive Services 
Program. 

Tne quality of the proposed 
supportive service® program, including 
the types and priorities of the basic 
services proposed to be provided; the 
appropriateness of the targeting to 
provide the minimum level of services 
necessary to maintain independence; 
the extent to which the proposed 
program will serve minority and non¬ 
minority residents with the greatest 
economic need (very low-income 
individuals); the methods to be used in 
providing services for 
deinstitutionalized older individuals 
and individuals with disabilities, and 
the relationship of the proposal to the 
needs and characteristics of the eligible 
residents where the services are to be 
provided (20 points). The rating sc.ale 
for this criterion is: 

~ (11~20 points) The proposed 
supportive services and assessment plan 
includes: the provision of cost-effective 
services that meet the needs identified; 
a complete services program to meet the 
needs identified and serve large 
numbers of minority and non-minority 
very low-income people; a workable 
plan for deinstitutionalizing 
inappropriately placed individuals from 
outside the proj^ into vacant 
apartments, consistent with the 
approved occupancy plan; documented 
evidence of service-provider 


commitment to the CHSP; and a priority 
ordering of all supportive services 
propos^ in the application. 

~ (1-10 points] The proposed 
supportive services and assessment plan 
includes: the provision of supportive 
services that meet identified needs and 
serve minority and non-minority low 
income people; evidence of service 
provider commitment; and a statement 
of the relative {niority of those 
supportive services necessary to permit 
independent living. 

~ (0 points) The applicant does not 
effectively address any of the above 
points. 

b. Timetable. 

The timeliness of the establishment of 
services following approval of the 
application (5 points). The rating scale 
for this criterion is as follows: 

- (4-5 points) The supportive 
services will be delivered to participants 
on a regular basis within 3 to 5 months 
of the execution of the grant award, and 
the implementation timetable is 
creditable, based upon the HUD Field 
Office/FmHA State Office’s previous 
experience with the applicant (or 
owner, as appropriate). 

~ (2-3 points; The supportive 
services will be delivered to participants 
on a regulator basis within 6-8 months 
of the execution of the grant award, and 
the implementation timetable is 
creditable, based upon the HUD Field 
Office/FmHA State Office's previous 
experience with the applicant (or 
owner, as appropriate). 

- (1 point) The supportive services 
will be delivered to participants on a 
regular basis within 10-11 months of 
the execution of the grant award, and 
the implementation tiineteble is 
creditable based upon the HUD Field 
Office/FmHA State Office’s previous 
experience with the applicant (or 
owner, as appropriate). 

~ (0 points) Tne supportive services 
will be delivered to participants on a 
regular basis within 12 months of the 
execution of the grant award, and the 
implementation timetable is creditable, 
based upon the HUD Field Office/ 
FmHA Slate Office’s previous 
experience with the applicant (or 
owner, as appropriate). 

c. Adequacy of Local Social Services. 

The degree to which local sodal 

services are adequate for the purpose of 
assisting eligible project residents to 
maintain independent living and avoid 
unnecessary institutionalization (10 
points). The rating scale for this 
criterion is: 

~ (6-10 points) There are sufficient 
local services and providers in the 
community that are available, accessible 
and committed to tiie application to 
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satisfy all of the needs slated in the 

points) There are only 
sufficient available and accessible local 
services to satisfy some of the needs 
identified to be met by the proposed 
program. 

(0 points) The services identified 
do not satisfy the needs proposed in the 
program. 

d. Professional Assessment 
\ Committee {?AC). 

The professional qualifications ch the 
members of the PAC (5 points^ The 
rating scale for this criterion is as 
follows: 

- (5 points) All the members of the 
PAC are professionally qualified to 

I perform functional assessments of 
I activities of daily living, the PAC 
I consists of at least three individuals, 

I and there is at least one qualified 
medical professional (e.g-, MD., ELN.. 
LT.N.^ medical social worker) on the 
I committee. 

(3 points) The committee is 
j composed of no less than three 
I members, one of whom is a medical 
I professional, but one or more of the 
I others do not appear qualified to 
I perform functional assessments. 

I - (0 points) The members of the 
I professional assessment committee do 
I not appear qualified to perform 
■ professional assessments and there is no 
I medical professional. 

e. Fees. 

The reason^leness and application of 
I fee schedules established for congregate 
■services (10 points). The rating scale for 
[this criterion is: 

- (10 points) The fees: U) Meet the 
•statutory meals requirements, which 

I are: to provide a fee consisting of 10 
■percent of adjusted income for those 
•receiving at least one meal a day; and 
•provide a fee consisting of 10-20 
■percent of adjusted income for those 
■receiving more than one meal a day or 
llhe cost of providing the meals, 

Iwhichever is less; (2) provide a flat fee 
■for one or more additional supportive 
IsOTvices; (3) require no more than 20 
Ipercent of a participant's adjusted 
■income for meals and other services or 
■the cost of providing the services, 
|whichever is less; and, (4) generate at 
'“^►t 10 percent of the cost of the 
Iprogram. 

(6 points) The fees meet the 
|Btatutory meals requirements (see 10 
point paragraph, above) and any two of 
(the other three r^uirements stated 
■under toe 10-point scoring criterion. 

1 ' (2 points) The fees meet the 
ptatutory meals requirements and any 
rme of the three requirements stated 
^der the ten point score (see IQ point 
paragraph). 


- (0 points) The fees only meet the 
stated meals requirements. 

f. Budgets. 

The adequacy and reasonableness of 
the proposed budget (15 points). The 
rating scale for this criterion is: 

- (8-15 points) The cost of each 
service component relates eppropriately 
to the number of people serv^ under 
that component; costs proposed are 
eligible; costs are spread accurately 
among CHSP, participant fees fimd 
applicant (and other) resources; the 
administrative costs meet the 10-percent 
limit set out in sections 1944.288 (g) and 
700.430(c) of the interim common rule; 
in-kind contributions meet the 10- 
percent maximum set out in sectiona 
1944.260(b)/260(f)(l)(iii) and 
700.235(b)/235(9(l)(iu) of the interim 
common rule; an^ if a State is the 
applicant, and local government 
contributions are part of the match, it is 
no more than 10 percent of the 
applicant’s match subject to sections 
1944.260(a) and 24 CFR 700.235(a) of 
the common rule, 

~ (1-7 points) The costs proposed are 
relatively consistent with the numbers 
of people proposed, and costs appear 
reasonable and eligible. At least one of 
the cost limits noted under the 10 point 
score, above is met. 

- (0 points) The costs proposed are 
inconsistent with the numbers of people 
served, services provided, or cover 
ineligible items. 

g. Matching Funds. 

The extent to which the owner will 
provide funds from other sources in 
excess of the match required by 7 CFR 
1944.260 and 24 CFR 700.235, and the 
extent to which the proposed match for 
congregate services is or will be 
available (20 points) 

- (13-20 points) Evidence in writing 
on letterhead of more than 50 percent 
match for congregate services for year 
one of the grant and written 
documentaticm of at least the 50 percent 
matching funds on letterhead for years 

2 through 5. 

~ (6-12 points) Evidence in writing 
on letterhead of at least 50 percent 
matching funds for one or more of years 
2 through 5. 

- (1-5 points) Evidence in writing of 
at least 50 percent matdiing funds for 
one or more years 2-5, but with 
incomplete documentation (i.e., the 
statement either is not on letteihead or 
is not a clear commitment). 

- (0 points) There is no evidence of 
any matching funds beyond the fifty 
percent required for the first year, or for 
any match for any period beyond the 
first year. 

h. Supportive Services Capability. 


The demonstrated abiKty of the State, 
Indian tribe, unit of gener^ local 
government, or non-profit project 
owners to develop and operate the 
proposed congregate ser^ces program 
in an efficient and elective manner,, 
including the applicanf^s or owneris 
proposed contract-monitoring capability 
where appropriate, and incliiding 
previous experience in serving minority 
and non-minority firail elderly p^^sons, 
persons with disabilities and 
temporarily disabled perscms (20 
points). The rating scale for this 
criterion is: 

- (11-20 points) The applicant (or the 
owner, as appropriate) currently 
administers, or has administered in the 
past, an effective, successful service 
program covering a range of supportive 
services for a large number of minority 
and non-minority frail elderly persons; 
has had some experience with services 
for the disabled; has evidenced capacity 
to develop and implement new 
programs; and has evidenced effective 
monitoring capability (either of self- 
directed activities or those imder 
external contract or grant) of supportive 
services for the frail elderly ancf 
disabled persons to be served. 

- (1-10) The applicant (or the owner, 
as appropriate) currently administers, or 
has administered in the past, a 
supportive services program for 
minority and non-minority families; and 
appears to have effective monitoring 
capability (either of self-directed 
activities or those under external 
contract or grant) of supportive services. 
The applicant may still have some 
unresolved audit findings. 

- (0 points) The appiicant does not 
address the above items. 

i. Need for the Congregate Services 
Proeram. 

The need for a program providing 
congregate services for frail elderly and 
disabled persons living in the area to be 
served, and the extent to which the 
program would meet the needs of the 
frail elderly and disabled persons whom 
it proposes to serve (20 points). The 
rating scale fcnr this criterion is as 
follows: 

- (11-20 points) The need for the 
program is folly described and 
documented, lack of available 
supportive services is folly described 
and documented; the proposed 
supportive services program folly 
addresses the need evki«K:8d and is 
partially targeted to those with the most 
economic need. 

- (1-10 points) The need for the 
program is partially described and 
documented. The lack of available 
supportive services is described, but 
docs not fully meet the needs noted, nor 
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does the proposal consider those with 
the greatest economic need. 

- (0 points) Neither the needs nor 
how the program will meet the need is 
clearly described and documented. 

j. Support by Local Asencies. 

The extent to which me Area Agency 
or State Agency on Aging (or other 
agency serving the disabled, if 
appropriate) is playing an active role in 
the supportive services program (5 
points). The rating scale for this 
criterion is: 

- (3-5 points) The letter from the 
Area Agency/State Agency on Aging/ 
agency serving the disabled, if 
appropriate, indicates specifically how 
it was involved in the development of 
the supportive services and assessment 
planning; that it has reviewed the 
application before its submission to 
HUD; and that it will be involved in the 
ongoing operations of the project, if it is 
funded. 

~ (1-2 points) The letter from the 
Area Agency/State Agency on Aging/ 
agency serving the appropriate category 
of disabled, if appropriate, has indicated 
only minimal involvement in the 
development and review of the 
application and in the project’s ongoing 
operations. 

- (0 points) The letter firom Area 
Agency/State Agency on Aging/agency 
serving the disabled, if appropriate, only 
indicates general support for the 
proposal, without specific involvement. 

U. Application Process 

A, Obtaining Application Packages 

Applications for the revised CHSP can 
be obtained from: Department of 
Housing and Urban Development, Office 
of Procurement and Contracts, Program 
Support Division, ACS-KK, 451 7th 
Street, SW., room 5256, Washington, DC 
20410. 

Applicants must write for an 
application package at the above 
address, or send a FAX message 
requesting an application package to 
(202) 401-2032. 

The application packages will be 
available from December 8,1992 
through March 8,1993. 

B. Application Requirements 

It is recommended, but not required, 
that the applicant include a narrative 
explaining how it meets each of the 
selection 'Tiieria. All applications must 
contain «»t least the following 
information, in such form as HUD may 
require in the application package: 

1. An SF-424, Request for Feoeral 
Assistance. 

2. Evidence of eligibility: 

—^The applicant (and eligible owner if 

different), must proviae evidence that 


it is eligible to participate in the 
CHSP. 

—^The applicant must state whether the 
project included is FmHA or HUD. A 
project number must be listed for each 
project (including the section 8 
number, if appropriate). The type of 
project (e.g., section 202 elderly and 
disabled, section 202 non-elderly 
disabled, PHA/IHA elderly and 
disabled), section 221(d)(4) elderly 
and disabled) under the HUD 
allocation, or FmHA section 514, 515 
or 516) must also be listed. 

3. A description of the needs of the 
people to be served in the program 
proposed, including documentation of 
local service needs and lack of the 
availability of supportive services. 

4. A description of the applicant’s 
(and the project owner’s, if different) 
past experience in meeting the 
supportive service needs of minority 
and non-mincrity frail elderly, persons 
with disabilities and temporarily 
disabled persons, and other relevant 
experience, such as the ability to design 
and implement new programs and 
administer them, contract monitoring, 
capability, etc. 

5. A description of the number and 
characteristics of the frail elderly 
individuals, persons with disabilities 
and temporarily disabled persons to be 
served including racial and ethnic data, 
their average age and the type of 
disability experienced by residents of 
the project; their supportive service 
needs and the needs of other persons in 
nearby institutions who might be 
appropriately deinstitutionalized. This 
description must include: 

a. The number of imits, residents 
(including racial and ethnic data) and 
income level in the project covered by 
the application. 

b. An estimate of the number of 
eligible frail elderly persons, persons 
with disabilities and temporarily 
disabled individuals, including their 
income levels, in the project proposed 
to be served during the first year of the 
grant, and an estimate of those frail 
elderly persons, persons with 
disabilities and temporarily disabled 
persons to be served and their incomes 
over the life of the grant and an 
indication of how many of these 
individuals might be 
deinstitutionalized. 

6. A description of the congregate 
services the applicant’s housing project 
proposes to make available to frail 
elderly persons, persons with 
disabilities or temporarily disabled 
individuals living in housing for the 
elderly, and those who might be 
deinstitutionalized, the estimated cost 


of these services and a description of the 
resources that are expected to be 
available to cover the third-part costs 
required. 

This description must include: 

a. A Statement of Work Summary in 
such form that HUD may require. 

b. A description of the minimum 
qualifying supportive services that will 
be expected to be made available to 
eligible residents over a five-year 
period. 

c. A budget for each category of 
service and for the administrative costs 
related to the supportive services 
program for the initial year, and a cost 
estimate for the remaining four-years of 
the five-year gr^t term, in such form as 
HUD may require; 

d. A written commitment on 
letterhead from the applicant and from 
each supportive service provider (or 
supplier(s) of donated space, services, 
equipment, or supplies), for firm dollar 
commitments for all listed resources for 
at least the first year of the CHSP 
(including dollar amounts and units of 
service) and assurances that these 
resources will be provided for the five- 
year term of the grant. 

e. A statement of the qualifications of 
each proposed service provider. 

f. A scnedule for implementing start¬ 
up activities under the first year of the 
grant; and, 

g. A listing of each staff and service 
function proposed by the applicant or 
by the project owner for the grant. 

7. a aetailed summary of the 
collection and payment process 
associated with fees provided under the 
CHSP, including: 

a. An explanation of the process for 
setting of participant’s fees in 
accordance with 7 CFR 1944.262 and 24 
CFR 700.240; 

b. a copy of the proposed fees, and 
how the applicant or project owner will 
monitor fee payments; 

c. The relationship between each 
proposed participant’s income, 
proposed fees collected, and the 10 
percent match requirement, as provided 
in 7 CFR 1944.260(a)(2) and 24 CFR 
700.235(a)(2); and, 

d. A statement that in cases where 
participants are certified to pay less 
than 10 percent of the cost of the 
supportive services, the applicant or the 
owner will share in that cost of the 
difference, up to 50 percent of the 
shortfall. 

8. A description of the qualifications 
of the proposed PAC members (a case 
management agency may be used as the 
PAC). 

9. A letter of certification from the 
Area Agency on Aging or the State Unit 
on Aging if that State is not subdivided, 
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and the appropriate agency serving the 
disabled, if appropriate, affirming that: 

£U The provision of qualifying 
supportive services identified in the 
application will enable most eligible 
residents to live independently, avoid 
unnecessary institutionalization and 
allow deinstitutionalized persons to be 
housed in the project. 

b. Thwe is a reasonable likelihood 
that the supportive services will be 
funded or provided for the five-year 
period of the grant; and, 

c. The agency and the appficant will, 
during the terra of the grant, actively 
seek assistance for such services frora 
other sources. 

10. The Area Agency or the State 
Agency on Aging and the appropriate 
agency serving the disabled (where 
applicable) shall state the proposed role 
which it/they will have during the life 
of the grant, if funded, and how the 
agency(ies) will assist the recipient in 
actively seeking assistance for 
supportive services from other sources. 

11. Submission from an Independent 
Public Accountant (TPA) or the 
cognizant government auditor of a 
certificatioa stating that the financial 
management system employed by the 
applicant meets the standards for fund 
control and accountability required by 
24 CFR 85.20 (for State, Indian tribe and 
local government applicants) or 
Attachment F of QMB Circular A-110 
(for non-govemraental applications), 

12. Certifications (and aiscdosures, 
where appropriate) fi>r: 

a. SF-42B, Assurances, Non- 
construction Programs. 

b. Drug-free Workplace, in accordance 
with the Drug-free Workplace Act of 
1988, HUD’s implementing regulations 
at CFR part 24, subpart F and FmHA 
regulations at 7 CFR Part 3017. 

c. Lobbying Certification Form under 
section 319 of the Department of Interior 
and Related Agencies Appropriations 
Act for Fiscal Year 1990 (31 U.S.C. 

1352) (the “Byrd Amendment'*) and 
HUD's implementing regulations at 24 
CFR part 87. (To be submitted if the 
application is for $100,000 or more). 

(The law provides substantial penalties 
for failure to file the required 
certification.) 

d. Standard Form SF-LLL, 

Disclosure Form to Report Lobbyir^g,** 
(also under the Byrd Amendment) if any 
funds other than federally appropriated 
funds have been paid or will be paid to 
Qny person for influencing or attempting 
jo influence an officer or employee of 
hud, a Member of Congress, an officer 
or employee of Congress, or an 
employee of a Member of Congress in 
connection with a federal contract, grant 
loan, or cooperative agreement. (The 


law provides substantial penalties for 
failure to file the required disclosure.) 

e. Form HlJD-2880 ‘^Applicant/ 
Recipient DisclosureAJp^te Report," as 
required by 24 CFR part 12, subpart C, 
and the notice published in the Federal 
Register on January 16,1992 (57 FR 
1942). 

f. Certification for HUD-approved 
Budget (section 202/8 projects only). 

g. Certific^ation for Separate Residual 
Receipts Account (section 202/8 
projects onlyj. 

h. The O^lfsP Blanket Certification 
Form. 

13. If the applicant is a state agency, 
include a letter from the govemcHr or 
desi^ee that the agency is the sole state 
agency charged with the responsibility 
for administering OTSP grants from 
HUD, if selected. 

14. Other information or certifications 
as HUD or FmHA may require in the 
application package. 

C. Submission of Applications 

1. Submission to HUD Headquarters 

All applicants shall submit an original 
and one copy (a FAX copy of the 
application is not acceptable) of the 
CHSP application to HUD Headquarters 
at the address noted below by 3 p.m., 
Eastern Standard Time, on or before 
March 8, 1993. 

Applications received in 
Headquarters after the date and time 
stated in the application package will 
not be accepted, but will be retained by 
HUD, along with all unfunded 
applications. 

Mailed or hand-delivered applications 
for the CHSP must be delivered to: U.S 
Department of Housing and Urban 
Development, Office gJ Procurement 
and Contracts, Program Support 
Division, ACS-KK, 451 Seventh Street. 
SW., room 5256, Washington, DC 20410. 

Each application package must bo 
identified on the envelope or wrapper as 
follows: 

CHSP, RFGA H-DU100G000016992. 
due by 3 p.m., Eastern Standard Time 
March 8, 1993. 

Determination whether an application 
is timely received is solely the 
responsibility of the Office of 
Procurement and Contracts (OPC) in 
HUD Headquarters. 

2. Submission to a HUD field office or 
a FmliA State office Applications are 
due in the HUD field offices or the 
FmHA State offices by the same date 
and time as in Headquarters for 
expeditious processing, but only arrival 
at the HUD Headquarters location will 
be considered for official acceptance 
and k>g-in, HUD Headquarters will 
communicate with the HUD field offices 


and FmHA State offices to certify timely 
receipt of all applications received. 

All applicants must submit one copy 
of the CHSP application to the HUD 
field office or the FmHA State office, as 
appropriate, of the jurisdiction in which 
the project site is located. This 
aprplication must be submitted 
concurrently with the submission to 
HUD Headquarters. 

D. Threshold Bequirements 

1. General 

Headquarters and HUD Field Offices/ 
FmHA State Offices will review 
concurrently applications fm threshold 
acceptability according to the process 
stated below, before technical review, 
rating and ranking. 

2. Threshold Review by HUD Field 
Office/FmHA State Offices 

HUD field office and FmHA State 
office staff, as appropriate, will do a 
threshold review of all applications that 
have been timely receiv^. During this 
review, an applicant (or project in the 
case of an application from a 
governmental jurisdiction) will be 
rejected if: 

a. It is ineligible (that is, the applicant 
entity and the project included in the 
application, if different, is/are not 
eligible under the terms of this NOFA to 
participate in CHSP) in FY 1992. 

b. The project is not in occupancy; 

c. There is: 

~ A pending civil rights suit against 
the applicant (or project) brought by the 
Department of Justice; 

- An outstanding finding of 
noncompliance with civil rights 
statutes, executive orders or regulations 
as a result of formal administrative 
proceedings; 

- A charge issued by the Secretary 
concerned against the applicant (or 
owner, if different) under the Fair 
Housing Act. unless the applicant (or 
owner) is operating under a conciliation 
or compliance agreement designed to 
correct the area of non-compliance; 

- A pending denial of application 
processing by HUD or by FmHA under 
Title VI of the Qvil Rights Act of 1964, 
under the Attorney General's guidelines 
(28 CFR 50.3), and the HUD Title VI 
regulations (24 CFR 1.8) and procedures 
(HUD Handbook 8040.1). 

d. There exist serious, unaddressed or 
outstanding Inspector General audit 
findings or HUD Headquarters/Field 
Office/FmHA State Office Management 
monitoring review findings for any of 
the applicant's (or project's) ongoing 
management operations or in 
connection with its administration of 
existing grants; or. 
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e. There exist serious, unaddressed or 
outstanding Inspector General audit 
findings or HUD Headquarters/Field 
Office/FmHA State Office FH&EO 
monitoring review findings for any of 
the applicant's (or project’s) ongoing 
management operations or in 
connection with its administration of 
existing grants; 

f. The applicant (or project) is 
involved with litigation which could 
seriously jeopardize its ability to 
administer the CHSP. 

If an applicant (or project within an 
application) is determined to be the 
subject of a rejection on the basis of one 
or more of the above six criteria, the 
HUD field office or the FmHA State 
office immediately shall communicate 
this determination to HUD Headquarters 
by FAX, so that the Headquarters review 
panel may exclude the applicant ft*om 
technical review and rating. The HUD 
field office or the FmHA State office, as 
appropriate, will also so indicate and 
justify the rejection in its report to 
Headquarters (see Section II.F(2), 
below). Applications that are rejected by 
HUD Field Offices/FmHA State offices 
will not be technically reviewed, rated 
or ranked. 

If the applicant agency is a 
governmental jurisdiction supporting 
one or more projects in multiple 
applications and the applicant agency is 
rejected, all projects submitted by that 
applicant agency will be disqualified. 
However, any individual project may be 
rejected without disqualifying the 
applicant agency, if a different legal 
entity. 

All applications which have been 
rejected by HUD field offices/FmHA 
State offices will be notified by HUD 
Headquarters that they have bwn 
rejected, in writing, at the time 
announcement of selections is made, 

3. Threshold Review by HUD 
Headquarters 

HUD Headquarters review panels will 
do a threshold review of all applications 
that have been timely received, at the 
same time the HUD field offices/FmHA 
State offices do their threshold reviews. 
During this review, an applicant (or 
project, in the case of an application 
from a governmental jurisdiction) will 
be rejected if: 

a. It has not met the match 
requirement (i.e., there is a lack of clear 
and documented evidence of at least a 
50 percent eligible match for the 
supportive services &*om the applicant 
or project owners, as appropriate, or 
from third party providers, for the first 
year of the five-year grant. 

b. It has not submitted a fee-collection 
plan documenting the ability to collect 


10 percent support of the cost of the 
CHSP (up to 20 percent of adjusted 
incomes or the cost of providing the 
services, whichever is less), which will 
be bom by program participants. 

c. The proposal includes a retrofit or 
renovation component in the budget 
subject to section 802(a)(2) of the Act. 

d. A meals program consistent with 
sections 1944.255(a)(3) and 
700,210(a)(3) of the Interim Common 
Rule is not included in the proposal. 

If an applicant (or project) is 
determined to be a reject on the basis of 
one or more of criteria a-d, above, HUD 
Headquarters will communicate that 
finding to the HUD field office or the 
FmHA State office (through FmHA 
Headquarters) by FAX, so the field 
office or the FmHA State office, as 
appropriate, may exclude the applicant 
from technical review and rating. 
Applications that are rejected by HUD 
Headquarters will not be technically 
reviewed, rated or ranked. 

If the applicant agency is a 
governmental jurisdiction supporting 
one or more projects in multiple 
applications and the applicant agency is 
rejected, all projects submitted by that 
applicant agency will be disqualified. 
However, any individual project may be 
rejected without disqualifying the 
applicant agency, if a different legal 
entity. 

Headquarters will notify in writing all 
applicants which have been rejected by 
Headquarters as soon as possible after 
the announcement of selections is made. 

E. Rating Procedures 

1. General 

All applications that pass threshold 
review will be technically reviewed, 
rated and ranked. The review, rating 
and ranking process will be done 
concurrently by HUD Headquarters 
review panels and HUD Field Office and 
FmHA State office staff. 

2. Submission of HUD Field Office/ 
FmHA State Office Report to the HUD 
Regional Offices 

After the completion of the technical 
review and rating process, each HUD 
Field Office must submit a report to the 
HUD Regional Offices regarding the 
acceptability of each application and 
scoring on each of criteria a, b, c, d, h, 
i and j. This report must be submitted 
to the HUD Regional Office no later than 
21 calendar days after the application 
deadline, in such form as HUD 
Headquarters may require. 

Each FmHA State office, however, 
must submit a report to HUD 
Headquarters directly regarding the 
acceptability of each application and 


scoring of each of criteria a, b, c, d, h, 
i and j. This report must be submitted 
to HUD Headquarters no later than 21 
calendar days after the application 
deadline, in such form as HUD 
Headquarters may require. 

The report for each applicant must 
include: 

(a) The name and address of the 
applicant. For umbrella applications, 
also list the name and address of the 
project submitted. 

(b) The identification number 
assigned to the application by the Office 
of Procurement and Contracts. 

(c) The score sheet and technical 
review sheets for each application on 
criterion numbers a, b, c, d, h, i and j, 
with a narrative, as appropriate, to 
justify the score provided. 

(d) Any other observations of the 
Field Offices on each application. 

(e) The basis for the recommended 
technical rejection of any application or 
project. 

3. HUD Regional Office Review 

The HUD Regional Office must 
aggregate all reports and materials 
received from the HUD offices and 
submit them to HUD Headquarters. 

The Region must determine for each 
HUD field office that: 

(a) There is a report for each project 
assigned to that office; 

(b) The all materials required in 
number n.E(2), above, are included. 

The Regional Office must submit the 
HUD field office materials to HUD 
Headquarters no later than 26 days from 
the date of application deadline, in such 
form that HUD Headquarters may 
require. 

4. HUD Headquarters Review and Final 
Rating Process 

The Headquarters review panel will 
review the HUD field office/FmHA State 
office reports and scoring on each 
eligible application. The review will 
consider the HUD field offices' and 
FmHA State offices' conformity with 
policy and procedure established for the 
review and rating process. If an error(s) 
is/are found to exist, the Headquarters 
review panel may modify the HUD field 
office/FmHA State office scoring, after 
appropriate discussion with staff of the 
involved HUD field office or FmHA 
State office, with satisfactory 
justification and documentation. 

After completion of the Headquarters 
technical review, and scoring of the 
proposals on the additional criteria 
assigned to Headquarters panel will add 
together the Headquarters and field 
scores on all eligible applications. 





Federal Register / Vol. 57, No. 236 / Tuesday, December 8, 1992 / Notices 


58063 


f. Find Selection 

1. General 

All eligible applications, other than 
those noted as technical rejects, will be 
rank-ordered by score in either the 
FmHA category or the HUD category by 
a Headquarters review panel. 

2. Ranking of Projects 

a. Banking of FmHA Projects. FmHA 
and HUD will select applicants by rank- 
oider until all CHSP funds allocated to 
FmHA projects have been exhausted. If 
there are insufficient fundable 
applications, any excess funds will be 
made available to applicants in the HUD 
allocated. HUD/FmHA Headquarters 
reserves the right to reduce any 
proposed amount of CHSP funds 
requested by the applicant (see item 
n.F.3, below). 

b. Ranking of HUD projects. HUD will 
select applicants in rank-order in each 
of the three project categories under the 
HUD allocation (see section LB of this 
NOFA), until the funds allotted are 
exhausted. If funds remain available 
after ranking all the approvable HUD 
projects within one or more of the three 
project types, these funds will be made 
available to the next highest ranking 
unfunded HUD projects). Further 
selections will be made as long as 
sufficient residual funds are available to 
fund other HUD projects. If there is 
more than one unfunded project at the 
next-highest score (in a tie) and there 

are insufficient funds to cover both, 
funding will be decided subject to 
section II.F.4, below. Further selections 
will be made until any residual funds 
are insufficient to fund another HUD 
project. After selection(s), if funds still 
remain at a level insufficient to fund 
another HUD project, the dollars will be 
made available to fundable but 
unfunded FmHA projects. HUD 
Headquarters reserves the rate to reduce 
any proposed amount of CHSP funds 
requested (see Section II.F.3, below). 

3. Reductions in Funding Within 
Applications 

HUD/FmHA reserves the right to 
reduce the amount of funding requested 
in any application. Examples of reasons 
to reduce initial funding requests 
include, but are not limited to: (a.) 
activities proposed in any project are 
not eligible; (b.) activities proposed in 
finy project are not approved by HUD/ 
FmHA; (c.) HUD/FmHA determines that 
the cost of any particular component of 
a proposed program is more than 
necessary to rn^e the activity feasible; 
(d.) the cost of the grant is reduced to 
meet the funding limits of Section 
* D(2); and (e.) to make the last selection 


or selections consistent with the funds 
available. For example, if there is 
$175,000 remaining available for CHSP 
grants and the next remaining 
application is for $200,000 in HUD 
furrds, HUD may request an applicant to 
reduce its proposed funding level to 
$175,000 or less. 

4. Tie Scores 

In the event of a tie score among the 
last-to-be-considered applications in 
either the FmHA allocation or in the 
HUD allocation within either or both 
project categories, the application that 
scores higher on Selection Criteria 
Numbers a, c, f, g and n will be selected, 
if that application is within the limits of 
the remaining dollars or can be so 
modihed. If there is still a tie score 
among two or more applications, one of 
the tied applications will be selected by 
lottery. 

5. Multi-project Grants 

In cases where a particular applicant 
submits more than one single-site 
application which is selected for 
funding, HUD reserves the right to 
aggregate some or all of these 
applications into one grant document. 

In such cases, HUD will add on an 
amount equal to one percent of the total 
grant approved, for monitoring costs, 
under which certain responsibilities 
will be delegated to that agency subject 
to 24 CFR 700.325 and 7 CFR 1944.270. 
As this is a HUD-directed add-on. it may 
bring the total award granted to more 
than the limit stated in section LC(2). 

6. Excess Funds 

In the event that funds remain in any 
of the three project categories after 
completion of the rating, ranking and 
technical deficiency processes, such 
funds will be allotted to the HUD 
Headquarters reserve fund, subject to 
Sections 700.405 and 1944.278 of the 
interim common rule. 

7. Screening for Completeness 
(technical deficiencies) 

The HUD Headquarters review panels 
will screen all applications which have 
been rated, ranked and are within the 
fundable range. This screening will 
determine the extent to which all 
necessary items have been submitted, 
are incomplete or missing and what 
items may be submitted in accordance 
with Sections HI and IV of this NOFA. 
This process will be completed after 
ranking, but prior to announcement of 
selected applicants. 


111. Checklist of Application 
Submission Requirements 

The checklist specifies the required 
materials and attachments that must be 
submitted as part of an application, and 
identifies those required materials 
necessary to pass threshold 
requirements. The items noted 
specifically as being forms and 
certifications may be corrected during 
the technical deficiency correction 
period, if they meet the specifications 
set out in Section IV of this Notice, 

The Checklist is Attachment C in the 
application package. 

rV. Correction of Deficient Applications 

During the screening process, if HUD 
determines that an application has 
technical deficiencies involving items 
which are not essential for HUD’s 
ranking and rating, the applicant will be 
given 14 calendar days from the date of 
written notification in which to correct 
the noted deficiencies. 

The purpose of this process is to assist 
an applicant in completing a fundable 
proposal, and not to provide an 
opportunity for an application to be 
substantively improved, once it has 
been submitted, in the process of 
correcting deficiencies. Curable, 
technical deficiencies relate to items 
that are not necessary for HUD review 
under threshold review or selection 
criteria/ranking factors, e.g., a missing 
certification or missing signature. A 
technical deficiency does not include 
any substantive component of the 
application. Correction of technical 
deficiencies does not allow additional 
time to complete, amend or correct the 
application to overcome any substantive 
defects in the original submission. 

Items that may be addressed during 
the technical deficiency process are: 

1. The SF-424, Request for Federal 
Assistance. 

2. Statement of Work Summary for the 
first year of the grant. 

3. Statement of Work Summary for the 
five years of the grant. 

4. Submission from an Independent 
Public Accountant (IPA) or the 
cognizant government auditor of a 
certification stating that the financial 
management system employed by the 
applicant meets the standards for fund 
control and accoimtability required by 
24 CFR 85.20 (for state and local 
government applicants) or Attachment F 
of 0MB Circular A-110 (for non¬ 
governmental applications). 

5. A statement in the application 
saying in which funding category the 
application is proposed (i.e., FmHA. 
section 202/PHA/IHA elderly and 
disabled, section 202/PHA/IHA non- 
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elderly disabled) aiul including the 
project number (including section 8, if 
appropriate). 

6. If the applicant is a State agency, 
a letter from the governor stating the 
applicant agency will be the sole agency 
responsible for the administration of the 
CHSP grant (s). if ftmded. 

7. The following certifications (and 
disclosures, where appropriate): 

a. SF-424B, Assurances—Non- 
Construction Programs. 

b. Drug-free Workplace, in accordance 
with the Drug-free Workplace Act of 
1988 and HUD's implementing 
regulations at 24 CFR part 24, subpert F. 

c. Lobbying Certification Form under 
section 319 of the Department of Interior 
and Related Agencies Appropriations 
Act for Fiscal Year 1990 (31 U.S.C, 

1352) (the *‘Byrd Amendment**) and 
HUD’s implementing regulations at 24 
CFR part 87. (To be submitted if the 
application is for $100,000 or more). 
(The law provides substantial penalties 
for failure to file the required 
certification.) 

d. Standard Form SF-LLL, 

•’Disclosure Form to Report Lobbying,** 
(also under the Byrd Amendment) if any 
funds other than federally appropriated 
funds have been paid or will be paid to 
any person for influencing or attempting 
to influence an officer or employee of 
HUD, a Member of Congress, an officer 
or employee of Congress, or an 
employee of a Member of Congress in 
connection with a federal contract, grant 
loan, or cooperative agreement. (The 
law provides substantial penalties for 
failure to file the required disclosure. 

e. Form HUD-2880 **Applicant/ 
Recipient Disclosure/Update Report,** as 
required by 24 CFR part 12, subpiart C, 
and the notice published in the Federal 
Register on January 16,1992 (57 FR 
1942). 

f. A letter of certification frrom the 
Area Agency on Aging or the Stale Unit 
on Aging if that State is not subdivided^ 
affirming that: 

- The provision of qualifying 
supportive services identified in the 
application will enable most eligible 
residents to live independently, avoid 
unnecessary institutionalization and 
allow deinstitutionalized persons to be 
housed in the project 

- There is a reasonable likelihood 
that the supportive services will be 
funded or provided for the five-year 
period of the grant; and, 

- The agency and the applicant will, 
during the term of the grant, actively 
seek assistance for such services from 
other sources. 

g. A letter of certification from the 
agency serving the disabled (this letter 
shall only be provided if the proposal 


serves non-elderly handicapped other 
than the physically disabled), affirming 
that: 

- The provision of qualifying 
supportive services identified in the 
appUcation will enable most eligible 
residents to live independently, avoid 
unnecessary institutionalization and 
allow deinstitutionalized persons to be 
housed in the project: 

- There is a reasonable likelihood 
that the supportive services will be 
funded or provided for the five-year 
period of the grant; and, 

- The agency and the applicant will, 
during the term of the grant, actively 
seek assistance for such services from 
other sources. 

h. Certification for HUD-approved 
Budget (section 202/8 projects only). 

i. Certification for Separate Residual 
Receipts Account (section 202/8 
projects only). 

j. Blanket Certification Form. 

HUD Headquarters will request 

documents as necessary to correct 
technical deficiencies in any CHSP 
application. (A FAX copy of an original 
dociunent may NOT be submitted to 
meet any technical deficiency- 
correction request.) Receipt, by HUD, of 
a response to a letter request from HUD 
to an applicant for correction of 
techni^ deficiencies must be 
submitted to HUD Headquarters (see 
address. Section II.C, prior), by 3 p.m on 
the 14th calendar day following the date 
on HUD’s request letter to the applicant. 
This means (for example) that if the 
deficiency letter to the applicant is 
dated November 15,1992, the response 
must be received by 3 p.m.. Eastern 
Standard Time, in OPC in Headquarters 
on November 29,1992. Information 
provided after 3 p.m. on the fourteenth 
day of the correction period will be 
rejected as noh-responsive. In any such 
situation, the application will be 
rejected. 

All applicants are encouraged to 
review the screening checklist provided 
in the application package. The 
checklist identifies all tedmical 
requirements needed for application 
processing. 

V. Other Matters 

A. Environmental Impact 

A Finding of No Significant Impact 
with respect to the environment has 
been made in acc orda nce with HUD 
regulations at 24 CFR part 50, which 
implement section 102(2)(C) of the 
NaUonal Environmental PoUcy Act of 
1969 (42 use 4332). The Finding is 
available for public inspection between 
7:30 a.m. and 5:30 p.m. weekdays in the 
Office of the Rules Docket Clerk, Office 


of the General Counsel, Department of 
Housing and Urban Development, room 
10276, 451 Seventh Street, SW, 
Washington, DC 20410. 

B, Family Executive Order 

The General Counsel of HUD, as the 
Designated Official under Executive 
order 12606, The Family, has 
determined that the policies contained 
in these guidelines \^11 have some 
significant impact on the maintenance 
and general well-being of families. The 
revi^ CHSP can bo expected to 
provide supportive services which can 
prevent or postpone unnecessary or 
premature institutionalization, and 
reduce unnecessary stress and financial 
burdens, on participant’s families by 
allowing them to remain in their 
apartments. Because the impact on 
family concerns is wholly beneficial, no 
further review is under the executive 
order is considered necessary. 

C, Federalism Executive Order 

The General Counsel of HUD, as the 
Designated Official under section 6(a) of 
the Executive order 12612, Federalism, 
has determined that the policies 
contained in these guidelines do not 
have Federalism implications, and, 
thus, are not subject to review under the 
order. These guidelines are limited to 
providing the procedures under which 
HUD would make rental assistance 
available to applicants under a program 
designed to provide housing assistance 
and supportive services to frail elderly 
individuals. The program involves 
intergovemment^ cooperation, but in 
no manner will involve federal 
incursion upon local or state decision 
making, or die administration of local or 
state law. 

D, Section 102 of the HUD Reform Act 
Documentation and Public Access 

HUD will ensure that dociunentation 
and other information regarding each 
application submitted pursuant to this 
NOFA are sufficient to indicate the basis 
upon which assistance was provided or 
denied. This material, including any 
letters of support, will bo made 
available for public inspection for a five 
year period b^inning not less than 
thirty days after the aw€ud for 
assistance. Material will be made 
available in accordance with the 
Freedom of Informaticm Act (5 U.S.C 
552) and HUD’s implementing 
regulations at 24 CFR part 15. In 
addition, HUD will include the 
recipients of assistance pursuant to this 
NOFA in its quarterly Federal Register 
notice of all recipients of HUD 
assistance awarded on a competitive 
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basis. (See 24 CFR 12.14(a) and 12.16(b) 
and the notice published in the Federal 
Register on Janu€^ 16, 1992 (57 FR 
1942) for further information on these 

requirements.) 

Disclosures 

hud will make available to the public 
for five years all applicant disclosure 
reports (form HUI3-2880) submitted in 
connection with this NOFA. Update 
reports (also form HUD-2880) will be 
made available along with the 
applicants disclosure reports, but in no 
case for a period of generally less than 
three years. All reports—^both applicant 
disclosures and updates—will be made 
available in accordance with the 
Freedom of Information Act (95 U.S.C. 
552) and HUD’s implementing 
regulations at 24 CFR part 15. (See 24 
CFR, subpart C, and the notice 
published in the Federal Register on 
January 16,1992 (57 CFR 1942) for 
further information on disclosure 
requirements.) 

Subsidy-Layering Determinations 

24 CFR 12.52 requires HUD to certify 
. that the amount of HUD assistance is 
not more than necessary to make the 
assisted activity feasible after taking into 
account of other government assistance. 
HUD will make the decision with 
respect to each certification available 
free of charge, for a three-year period. 

(See the notice published in the Federal 
Register on January 16,1992 (57 CFR 
1942) for further information on 
requesting these decisions.) Additional 
information about applications, HUD 
certifications and assistance 
adjustments, both before assistance is 
provided or subsequently are to be made 
under the Freedom of Information Act 
(24 CFR part 15). 

£ Section 103 of the HUD Reform Act 

HUD’s regulation implementing 
section 103 of the Reform Act was 
published on May 13, 1991 (56 FR 
22088) and became effective on June 12, 
1991. That regulation, codified as 24 
CFR part 4, applies to the funding 
competition announced today. The 
requirements of the rule continue to 
apply until the announcement of the 
selection of successful applicants. 


HUD and FmHA employees involved 
in the review of applications and in the 
making of funding decisions are 
restrained by part 4 from providing 
advance information to any person 
(other than an authorized employee of 
HUD or FmHA) concerning funding 
decisions, or from otherwise giving any 
applicant an unfair competitive 
advantage. Persons who apply for 
assistance in this competition should 
confine their inquiries to the subject 
areas permitted under 24 CFR part 4. 

Applicants who have questions 
should contact the HUD Office of Ethics 
(202) 708-3815. (This is not a toll-free 
number.) The Office of Ethics can 
provide information of a general nature 
to HUD employees, as well. However, a 
HUD or FmHA employee who has 
specific program questions, such as 
whether particular subject matter can be 
discussed with persons outside the 
Department, should contact his or her 
Regional or Field Office Counsel, or 
Headquarters counsel for the program to 
which the question pertains. 

F. Section 112 of the HUD Reform Act 

Section 13 of the Department of 
Housing and Urban Development Act 
(section 112 of the Reform Act) contains 
two provisions dealing with efforts to 
influence HUD's decisions with respect 
to financial assistance. The first imposes 
disclosure requirements on those who 
are typically involved in these efforts— 
those who pay others to influence the 
award of assistance or the taking of a 
management action by the Department 
and those who are paid to provide the 
influence. The second restricts the 
payment of fees to those who are paid 
to influence the award of HUD 
assistance, if the fees are tied to the 
number of housing units received or are 
based on the amount of assistance 
received, or if they are contingent upon 
the receipt of assistance. 

Section 13 was implemented by final 
rule published in the Federal Register 
on May 17,1991 (56 FR 22912), as 24 
CFR part 86. If readers are involved in 
any efforts to influence the Department 
in these ways, they are urged to read the 
final rule, particularly the examples 
contained in appendix A of the rule. 


Any questions regarding the rule 
should be directed to Office of Ethics, 
room 2158, Department of Housing and 
Urban Development, 451 Seventh Street, 
SW., Washington, DC 20410. Telephone: 
(202) 708-3815; TDD: (202) 708-1112. 
(These are not toll-free numbers.) Forms 
necessary for compliance with the rule 
may be obtained from the local HUD 
office. 

G. Prohibition Against Lobbying 
Activities 

The use of funds awarded under this 
NOFA is subject to the disclosure 
requirements and prohibitions of 
section 319 of the Department of Interior 
and Related Agencies Appropriations 
Act for Fiscal Year 1990 (31 U.S.C. 

1352) and the implementing regulations 
at 24 CFR part 87. These authorities 
prohibit recipients of Federal contracts, 
grants, or loans from using appropriated 
funds for lobbying the Executive or 
Legislative Branches of the Federal 
Government in connection with a 
specific contract, grant, or loan. The 
prohibition also covers the awarding of 
contracts, grants, cooperative 
agreements, or loans unless the 
recipient has made an acceptable 
certification regarding lobbying. Under 
24 CFR part 87 and 7 CFR part 1944, 
subpart G, applicants, recipients, and 
subrecipients of assistance exceeding 
$100,000 must certify that no Federal 
funds have been or will be spent on 
lobbying activities in connection with 
the assistance. 

Catalog of Federal Domestic Assistance 
Program 

The Catalog of Federal Domestic 
Assistance program title and number is 
14.170, Congregate Housing Services 
Program. 

Authority 

42 U.S.C. 8012; section 604, Housing and 
Community Development Act of 1992 (Pub. 

L. 102-550). 

Dated: November 27,1992. 

Arthur J. Hill, 

Assistant Secretary for Housing-Federal 
Housing Commissioner. 

[FR Doc. 92-29242 Filed 12-7-92; 8:45 am) 
BItUNQ CODE 42ia-27-M 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of Housing 

[DockM No. N-e2-S541; FB-3O02-4M)2] 

Submission of Proposed Information 
Coiiection to OMB 

AGENCY: Office of Housing, HUD. 

ACTION: Request for Public Comments— 
information collection requirements in 
the funding notice to be used in 
connection with the Congregate Housing 
Services Program. 

SUMMARY: The proposed information 
collection requirement described has 
been submitted to the Office of 
Management and Budget (OMB) for 
review as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comment on the 
subject proposal for a p)€riod of 20 days. 
An expedited comment period is 
necessary to permit the processing of 
applications for assistance under the 
Congregate Housing Services program 
this year. 

DATES: Interested persons are invited to 
submit comments regarding this 
proposal by December 28,1992. 
ADDRESSES: Comments should refer to 
the proposal by name and should be 
sent to: Angela Antonelli, OMB Desk 
Officer, Office of Management and 
Budget, New Executive Office Building, 
Washington, DC 20503. 

FOR FURTHER INFORMATION CONTACT: 

Kay Weaver, Reports Management 
Officer, Department of Housing and 
Urban Development, 451-7th Street, 
Southwest, Washington, DC 20410, 
telephone, (202)-708-0050 (this is not a 
toll-hree number). Copies of the 
proposed forms and other available 


dociunentation submitted to OMB may 
be obtained from Mrs. Weaver. 
SUPPLEMENTARY INFORMATION: The 
Department has submitted the proposal 
for the collection of information, as 
described below, to OMB for review, as 
required by the Paperwork Reduction 
Act (44 U.S.C. chapter 350). It is also 
requested that ONffl complete its review 
within 20 days. 

The notice lists the following 
information: (1) The Title of the 
information collection proposal; (2) the 
office of the agency to collect the 
information; (3) the description of the 
need for the information and its 
proposed use; (4) the agency form 
numbers, if applicable; (5) what 
members of the public will be afrected 
by the proposal; (6) how fireouently 
information submissions will be 
required; (7) an estimate of the total 
number of hours needed to prepare the 
information collection, including 
respondents, frequency of response, and 
hours of response; (8) whether the 
proposal is new or an extension, 
reinstatement or revision of an 
information collection requirement; and 
(9) the name and telephone number of 
an agency official familiar with the 
proposal and of the OMB Desk officer 
for the Department. 

Authority: Section 3507 of the Paperwork 
Reduction Act, 44 U.S.C 3507, section 7(d) 
of the Department of Housing and Urban 
Development Act 42 U.S.C 35359d). 

Dated: November 27,1992. 

Arthur!. Hill, 

Assistant Secretary for Housing-Federal 
Housing Commissioner. 

Notice of Submission of Proposed 
Information Collection to OMB 

Proposal: The Congregate Housing 
Services Program (C!HSP): New CIHSP 


Project Applications, semi-annual and 
annual reporting and annual budget 
review/statement of work forms.' 

Office: Housing. 

Description of the Need for the 
Information and Its proposed Use- HUD 
is issuing an Interim Common Rule to 
implement a new CHSP under the 
National Affordable Housing Act and 
publishing a NOFA and application 
package to solicit new project 
applications. It is also fficorporating a 
number of additional changes in the 
existing program as part of its transition 
to conform to the new CHSP. 

These additional changes involve 
modified budget and statement of work 
forms for existing grantees to use on an 
annual basis and for annual reporting. 
These will also be used with new 
grantees alter funding. 

Form Numbers: Applicants will use 
the HUD-91183, HUD-91178, HUD- 
91179, HUD-91180. Grantees will use 
the HUD-91183A, HUD-91178A, HUD- 
91180A or HUD-91180B, HUD-90005 
and the HUD-90006. 

Respondents: CHSP Applicants and 
Grantees. 

Frequency of Response: Applicant 
response is one-time, unless ^ded. If 
funded, a budget and statement of work 
and program report are submitted 
annually; some additional narrative may 
be requested with the annual forms. A 
semi-anniial report is also submitted the 
first two years by grantees, if there are 
identifiable problems needing 
correction or assistance. There are 
ongoing requirements for a one-time 
application for individual program 
applicants, and the use of a case plan by 
the grantee at east semi-annually and an 
annual participatory agreement. 

Reporting Burden; 


Existing Congregate Housing Services Program 


Information cotlectad 

No. of 
re¬ 
spond- 
ents 

17.1 X 

No. Of 
re¬ 
sponses 
per 

17.2- 

Total 

annual 

re¬ 

sponses 

17.3 X 

Hours 
per re¬ 
sponse 

17.4 

Total 

hours 

17.5 

Budget Sutxnlasion........._ .. _..... ....._ _ 

56 

1 

56 

3 

166 

Anrkjal Program Reports... ... 

56 

1 

56 

3 

168 

Participant AppUcationa to CHSP........ .. 

56 

5 

280 

4 

1120 

Summary-------------- 

56 

7 

392 

3.71 

1454 


' Note to Reader The informatioa collectioiis 
described in this notice pertain to the Notice of 
Funding Availability published elsewhere in 


today's Federal Register. The Notice of Funding 
Availability is titled "Congregate Housing Services 
Program NOFA for Fiscal Year 1992". 
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New Congregate Housing Services Program 


tnformatk>n coMectsd 


Initial owner Applications .. 

Budget Formats. 

Biannual Program Fteports . 

Annual Program Reports. 

Participant Applications to New CHSP. 


Total existing and Revised CHSP burden is 11,129 



No. Of 
re¬ 
spond* 
ents 

No. Of 
re¬ 
sponses 
per 

Total 

annual 

re¬ 

sponses 

Hours 
per re- 
sportse 

Total 

hours 

17.1 X 

17.2 « 

17.3 X 

17.4 

17.5 

150 

1 

150 

14 

2100 

50 

1 

50 

3 

150 

50 

1 

60 

1.5 

75 

60 

1 

50 

3 

150 

50 

36 

1800 

4 

7200 

150 

1 

14 aver. 

2100 

4.61 

9675 


Status: New Program and Revised 
Existing Program. 

Contact: Jerold S. Nachison HUD 
(202) 708-3291, Angela Antonelli OMB, 
(202) 395-6880. 

Dated: November 27,1992. 

Supporting Statement Fon Revised 
Congregate Housing Services Program 

(New CHSP) 

Title VIII—Section 802 National 
Affordable Housing Act 

Justification 

Background 

(a) Program established. The 
Congregate Housing Services 
Demonstration Program was first 
established by the Congregate Housing 
Service Act of 1978. It provided 
congregate housing ana coordinated 
supportive services for frail elderly or 
non-elderly disabled individuals to 
allow them to maintain their 
independence and avoid costly and 
unnecessary institutionalization. 

Congress appropriated funds for fiscal 
years 1979 through 1982, to remain 
available until expended. Since that 
lime, Congress has appropriated funds 
on an annual basis to fund the 56 
grantees currently in operation. 

Title VIII—Section 802 of the National 
fordable Housing Act, section 
(l)(l)(b), provides that any grantee 
operating under the Act of 1978 be 
jrandfathered into the revised CHSP for 
a three year period. Eligible housing 
projects that were receiving assistance 
under the Congregate Housing Services 
Act of 1978 on November 28,1990, shall 
continue to receive assistance for the 
^mainder of the term of the grant. 

These projects will then receive priority 
for assistance after the expiration of the 
eim ofthat grant. Therefore, the 56 
lasting grantees are not required under 
Section to participate in the 
national funding competition, 
icheduled for the Fall of 1992. 

For reader’s clarification the words 
ixisting CHSP refers to the grants 
onded under the Act of 1978. The 


words new CHSP refers to the new 
reauirements under the Act of 1990. 

to) Program description. Title VIII— 
Section 802 of the National A^ordable 
Housing Act provides five-year 
renewable grants to States, Indian tribes, 
unit of general local governments, and 
local nonprofit housing sponsors to 
provide congregate services to eligible 
project residents and nonresidents. 

Such services may include, but are not 
limited to: at least one meal daily— 
meeting at least one-third of the daily 
nutritional requirements, transportation, 
personal care, housekeeping, non¬ 
medical supervision, and counseling. 
The services shall be targeted to any 
eligible resident of an eligible housing 
project, and may permit services to 
elderly persons and persons with 
disabilities who are not residents. They 
are intended to promote and encourage 
maximum independence within a home 
environment for residents capable of 
self-care with appropriate supportive 
services. 

Additionally, section 802(d){3) 
provides for the funding of retrofit and 
renovation of individual dwelling imits 
to meet the special physical needs of the 
residents. As this Section of the Act is 
not being implemented at this time, 
retrofit and renovation are NOT covered 
by this proposed information collection. 

The revised CHSP combines social 
services packaging to eligible housing 
projects, and other residents and 
nonresidents. The purpose of this 
program is to provide supportive 
services for frail elderly and disabled 
persons within the community who 
need such services so they can remain 
in their homes and not need to 
unnecessarily go to institutions of care, 
such as nursing homes or other 
facilities. The specific purposes of this 
program are: 

—To improve the capacity of 
management to assess the service 
needs of eligible residents, coordinate 
the provision of supportive services 
that meet the needs of eligible 
residents and ensure long-term 
provision of such services. 


—^To provide services in federally 
assisted housing to prevent premature 
and inappropriate institutionalization 
in a manner that respect the dignity 
of the elderly and persons disabilities, 
—^To provide readily available and 
efficient supportive services that 
provide a choice in supported living 
arrangements by utilizing the services 
of an on-site coordinator, with 
emphasis on maintaining a 
continuum of care for the vulnerable 
elderly. 

—To preserve the viability of existing 
affordable housing projects for lower- 
income older residents who are aging 
in place by assisting managers of sudi 
housing with the difficulties and 
challenges created by serving older, 
residents. 

—^To develop partnerships between the 
Federal Government and State 
governments in providing services to 
the frail elderly and person with 
disabilities. 

—^To utilize Federal and State funds in 
a more cost-effective and humane way 
in serving the needs of older adults. 

(c) Authority. Section 802(b)(2) of the 
Act authorizes the Secretary to make 
five year renewable contracts with 
States, Indian tribes, units of local 
governments, or local nonprofit housing 
sponsors to carry out the purpose of the 
title. 

—Section 802(e)(3) authorizes the 
Professional Assessment Committee 
(PAG) to identify eligible residents, 
designate appropriate services, and to 
utilize appropriate procedures under 
which individual residents apply for 
congregate services. 

—Section 802(g) requires applications 
submitted by or on behalf of owners 
in accordance with the Secretary’s 
guidelines. 

—Section 802(h)(2) requires the owners 
to review and evaluate the 
performance of the congregate 
services programs of eligible housing 
projects receiving assistance. 

—Section 802(1)(1) directs the Secretary 
to submit an annual report to 
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Congress describing the activities 
being carried out with assistance and 
the population being served by such 
activities. The report should evaluate 
the effectiveness of the program for 
congregate services and a comparison 
of the effectiveness of the program 
with the HOPE for Elderly 
Independence program. 

—Section 802(1)(2) provides the basis 
for requiring data submission by 
recipients of assistance. 

2. Need for Information 

The aforesaid information is basic to 
the ongoing operations of the congregate 
housing services program, to meet the 
statutory requirements, and for the 
essentials of program and management 
controls to prevent fraud, waste and 
mismanagement. The controls must be 
maintained as long as current grants are 
in operations, or imtil such time as 
Congress otherwise disposes of this 
procram. 

The following requirements are 
instituted specifically for the supportive 
services component of the new CHSP. 

(a) Owner*s Application to HUD 

Each applicant agency must submit an 
application for a supportive services 
grant. Applications for assistance shall 
contain a description of the type of 
assistance, a description of qualifying 
supportive services that can reasonably 
be expected to be made available to 
eligible residents over a 5 year period, 
a budget and related documentation, 
third party commitments for these 
services, a description of fees, 
certifications and other information in 
accordance with HUD's requirements. 

(b) Program Budget Forms 

Existing Congregate Services Program 

An important basis for a project's 
continued draw-down of funds is the 
review and negotiation of a budget, 
statement of work summary and 
supporting materials on some regular 
basis within the multi-year grant period. 
This budget is required by the grant 
assistance award. Extensions or 
renewals are required as new funds are 
appropriated by Congress. Headquarters 
issues instructions to grantees annually 
or as necessar>\ The grantee budgets are 
approved for such time as necessary to 
utilize funds appropriated yearly by 
Congress. Section 802 of the Act 
requires the grantees to submit 
certifications and other information that 
their program is in conformance with all 
provisions of the Act. 

New Program 

Each applicant agency must submit a 
program budget and statement of work 


summary for the first year of supportive 
services delivery in such form that HUD 
requests in the application package. 
Additionally, applicants that are funded 
will submit an annual budget and 
statement of work summary as part of 
the annual program/budget review and 
estimates of services needs beyond year 
one. Applicants may assume less than 
full operations in year one, due to 
normal delays associated with start-up 
staff that need to be hired, and program 
participants that need to be screened. 
Therefore, the grant may be months old 
before significant expenditure of funds 
begin. Each applicant shall submit a 
summary buaget, program budget for 
each service category, statement of work 
summary and other supplementary 
information in such form and with such 
content as HUD may require. Such 
budgets shall be submitted annually as 
part of the annual program/budget 
review. Once the five-year grant period 
is completed, renewal of these grants 
will follow the format listed in “New 
CHSP", above. 

(c) Semiannual Program Report 

The semiannual program narrative 
report will be the chief information 
source for program monitoring on newly 
issued grants, and performance in 
regards to the assistance award. This 
simple report is designed to alert HUD 
staff to start-up and other 
implementation problems that may arise 
during the first two years of new grant 
operations, so that assistance may be 
provided quickly to prevent problems 
from becoming severe. This report is 
required at months six and eighteen 
after execution of the grant award and 
is an optional attachment to the annual 
report (see below) at months 12 and 24. 
If there are no problems to bring to 
HUD’s attention, the grantee will simply 
state on the form “no problems have 
arisen”. The semi-annual report is NOT 
required after the second full year of 
pro^m operation. 

When the report is received by the 
Governmental Technical Representative 
(GTR) in the field office, it is reviewed 
for problems/issues arising which may 
need to be addressed. This report is the 
chief means by which the GTR reviews 
directly the mid-year progress of the 
grantee and to address grantee problems 
by providing the necessary assistance. 

(d) Annual Program Report 

The Annual Program Report is the 
end of year report which is used for 
program monitoring and control, and 
provides data and input into HUD’s 
Annual Report to Congress. This report 
will substitute for the end-of-year semi¬ 
annual report (Section 2(c), above). The 


annual report is required by statute and 
the assistance award. The grantees are 
supposed to provide statistics as 
required, and a short narrative dealing 
with demand, the PAC and its 
effectiveness, review of grantee’s 
performance as part of the program/ 
budget review for the next year. When 
the annual report is received it is 
reviewed for general and substantive 
conformance with the contract. 
Appropriate comments in the report 
may be used for future use and/or 
funding requests. 

(e) Participant Application to CHSP 

The application to the CHSP is 
completed by the elderly or disabled 
person who wants to apply for the 
services of the program and is to be 
assessed for program eligibility by the 
Professional Assessment Committee 
(PAC). This form(s) is/are developed 
individually by the grantee as part of the 
required PAC procedures. Generally, the 
form collects basic information about 
physical and mental health and status of 
informal support systems of the 
individual. The PAC then reviews the 
activities of daily living and makes a 
recommendation to the owner as to 
whether the individual should be 
admitted or not to the congregate 
housing services program. There will be 
regular reassessments of all participants, 
on such timetable as the owner may 
require. 

3. Use of Improved Information 
Technology 

None. 

4. Duplication 

No other forms or reports will be used 
for the purposes specified above. 

5. Availability of Similar Information 

Similar information is not available 
from any other source. 

6. Small Organization 

Grantees filling out these reports have 
so certified their willingness to do so in 
advance of getting the hinds approved 
Care has been taken to minimize the 
time necessary to write the narratives 
and to keep the information limited for 
the purposes of meeting HUD’s 
reporting requirements to the Congress. 

7. Consequences of Less Frequent Data 
Collection 

Will not meet minimum grant 
reporting requirements of the Office of 
Procurement and Contracts and ONffl 
circulars. Less frequent reporting will 
also make monitoring more difficult to 
accomplish adequately, thus increasing 
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the possibility of undetected fraud, 
waste and/or mismanagement. 

8. Special Circumstances Belated to 5 
CFH 1320.6 

There are not any special 
circumstances requiring this collection, 

9. Outside Consultation 

During the 20 day period following 
the publication of the notice of 
information collection, HUD will 
discuss it with at least three grantees 
and potential grantees to solicit their 
comments on the information to be 
requested. 

W. Assurances of Confidentiality 

Each grantee is required to maintain 
confidentiality of information related to 
any individual, per the Privacy Act of 
1974, 

11. Sensitive Questions 

The information contained in the 
Budget Formats, Semiannual Program 
Report, and Annual Program Report is 
non-sensitive. 

12. Estimate of Cost to Federal 
Government 

The bulk of the work consists of 
preparing, reviewing and approving of 
the initial application and the annual 
budgets and reports by Field Office and 


Headquarters staff. The review and 
approval of applications for service 
eligibility by the individual applicant to 
the grantees are completed by grantee 
staff and volunteers and are not subject 
to normal Federal review. Field Office 
staff may sample these files on site 
reviews. 


Total Estimated Federal Review Time 
BY Hours 



Total 

profes- 

alonai 

hours 

Total cler¬ 
ical hours 

Exttting Congregate 
Housing Servicee P^ram 

56 Budgets and Other Infor¬ 
mation ... 

336 

112 

66 Annual Reports. 

168 

3 

280 Participant Applications . 

1,120 

0 

Sub-Totals . 

1,624 

115 

New Congregate Housing 
Servicee Program 

150 Initial Grant Appilcdtlons 

2,100 

175 

50 Budgets and Other Infor¬ 
mation ... 

300 

100 

50 Semianruial Reports. 

50 

2.6 

50 Annual Reports. 

250 

5 

1,800 Participant Appiica- 

tiOf>S .... 

450 

0 

Sub-Totals . 

3,150 

282.5 


Total Estimated Federal Review Time 
BY Hours—C ontinued 



Total 

profes¬ 

sional 

hours 

Total cler¬ 
ical hours 


1,624 

115 


Totals .. 

4,774 

397.5 



Total Professional Time @ $30/hour = 
4,774 X $30 = $143,220. 

Total Clerical Time @ $13/hour = 
397.5 X $13 =$5,167.50. 

Estimate of cost to the Federal 
Government: Total = $148,387.50. 

Reporting requirements related to the 
application Form HUD-52515. 

Estimate of Cost to Respondent 

Existing Congregate Housing Services 
Program 

7 responses are estimated from each 
respondent. 

3.71 hours is the estimated response 
time for each respondent. 

Total Respondents time is 1,454 
hours. 

Estimate of cost to the respondents is 
$15.00 per hour. 

Total respondents time @ $15/hour = 
1,456 X $15 = $21,840. 

13. Tabulation of Reporting Burden 


Budget Submission. 

Annual Program Reports. 

PartlciparTt Applications to CHSP 
Summary. 


Existing Congregate Housing Services Program 


Information collected 


No. of 
re¬ 
spond¬ 
ents 

No. of 
re¬ 
sponses 
per 

Total 

annual 

re¬ 

sponses 

Hours 
per re¬ 
sponse 

Total 

hours 

17.1 X 

17.2 = 

17.3 X 

17.4 

17.5 

56 

1 

56 

3 

168 

56 

1 

56 

3 

168 

56 

5 

280 

4 

1120 

56 

7 

392 

3.71 

1464 


Estimate of Cost to Respondent 

Revised Congregate Services Housing 
Program 

4 responses are estimated from each 
respondent. 


5.10 hours is the estimated re.sponse 
for each respondent. 

Total Respondents time is 9,675 
hours. 

Estimate of cost to the respondents is 
$15.00 per hour. 


Total respondents time @ $15/hour = 
9.675 X $15 = $145,125, 


Tabulation of Reporting Burden 


Revised Congregate Housing Services Program 


Information collected 

No. of 
re¬ 
spond¬ 
ents 

17.1 X 

No. of 
re¬ 
sponses 
per 

17.2* 

Total 

annual 

re¬ 

sponses 

17.3 X 

Hours 
per re¬ 
sponse 

17.4 

Total 

hours 

17.6 

Initial owner Applications 

. 150 

1 

150 

14 

2100 

Budget Formats. 

50 

1 

50 

3 

150 

Semiannual Program Reports . 

50 

1 

50 

1.5 

75 

Annual Program Reports. 

50 


50 

3 

150 

Participant Applications to New CHSP... 

50 

36 

1800 

4 

7200 
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Tabulation of Reporting Burden— Continued 

Revised Congregate Housing Services Program 


Infonmation collected 

No. of 

re¬ 

spond¬ 

ents 

No . of 

re¬ 

sponses 

per 

Total 

annual 

re¬ 

sponses 

Hours 
per re¬ 
sponse 

Total 

houiB 


17.1 X 

17.2 « 

17.3 X 

17.4 

17.5 


150 

14 avg. 

2100 

4.61 

9675 

Total existing and Revised CHSP Is 11,129 





The estimated respondent hours 
include the following: 

150 applicants completing the initial 
application in 2100 hours. 

50 selected grantees completing the 
budget submission and other 
information, semi-annual reports and 
annual program reports in 375 hours 
annually. 

The 50 selected grantees will review 
approximately 1800 elderly and 
disabled resident applicants completing 
applications for service eligibility, 50 
grantee PACs reviewing these 
applications in 7200 hours. 

The estimate of hours is based on 
HUD’s previous experience with similar 


requirements under the Congregate 
Housing Services Program. 

Total Existing and New Congregate 
Housing Services Costs to Respondents 

Total respondents time is 11,129 
hours. 

Estimate of cost to the respondents is 
$15.00 per hour. 

Total respondents time @ $15/hour = 
11,129 X $15 = $166,935. 

14. Adjustments have been made in 
the total burden for the existing CHSP. 
The total number of respondents 
decreased from 58 to 56 for the existing 
CHSP. The burden hours were increased 
from 896 to 1456. This increase is due 


to the increasing number of participant 
applications to the existing CHSP. The 
Quarterly Program Report is no longer 
required for the existing CHSP. 
However, a Semi-annued Program 
Report will be reauired under the new 
CHSP for the first two years of the grant 
operation. 

15. NA. 

16. NA. 

In response to OMB conditions dated 
7/3/91, HUD will fully address OMB 
Circulars in the revis^ CHSP 
Handbook, which is expected to enter 
Departmental clearance this fall. 

BILUNG CODE 4210-27-M 
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Congregate Housing u. s. oepanmem oi Housing 

^ and Urban Development 

Sorvicos ProQTsm office of Housif>Q 

Semiannual Report Fe<1eralHous,ngComm,ssK,ner 

ir 

OMB Approval No. 2502-xxxx (expmm/dd/yy) 

Public reporting burden tor this coflechon of mtormation is estimated to average 1.50 hours per response, including the lime lor rev)ewir>g instructions searching 
existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information. SendcorTwnenis regarding this burden 
estimate or any other aspect of this collection of information, irxrfudmg suggestions for reducing this burden, to the Reports Management Officer Office of Information 

Policies and Systems, U.S. Department of Housing end Urban Development. Washmgjon. D.C. 20410-3600 and to theOffice of Management arx^ Budget Paperwork 
Reduction Project (2502-xxxx). Washington. D.C. 20503. Do not send this copmleied form to either of these addressees ’ 

Grantee Name and Address 

Prepared by 


Date 


Brief, narraitve report lor: □month 6 □month 12 (optional) □ month 18 □ month 24 (ophonal) 

((ndicata any issues pfoblams with resped to Of>9otog operates ol the CHSP. e.g.. worVload d the PAC and the Service Coo-d.naior. provision of services fee scaie 

attradirtg or matotairung the nurrtw of participants In the program for wh«h orig»tafy funded, etc.) (Add addrtionai pages If necessary.) 


Reviewer oy (Name of GTR) 

Comments/Action 


Signatu'e 


Dale 


Supervisor's S«gr\ature 


Date 


form HUD-90005 (07/07/92) 

ref. Harxjbook 4640.1 
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Congregate Housing 
Services Program Annual 
Reporting Form 


U.S. Department of Housing 
and Urban Development 
Offtce of Housing 
FederaJ Housing Commissionef 


TT 

OMB Approval Ho. 2502-00^6 (Exp, 01/31/93) 


Public Reporting Burden for this collection of iofonnation tt estimated to average 3.0 hours per response. ir>cludtng the time for revtewirig instructions, searchirig 

existing data sources, gathering and maintaining the data needed, and completir>g and reviewing the collection of informatioa Send comments regarding this 
burden astimato or any other aspect of this collection of information, including suggestions for reducing this burden, to the Reports Management Officer. Office 
of Iriformation Pokrtes arid Systems. U. S. Department of Housing and Urban Developmenl. Washington. D C. 20410-3600 and to the Office of Managem^t and 
Budget. Paperwork Reduction Project (2502-0016). Washington, D.C. 20503. Do not send this completed form to either of these addresses. 


Reporting Period: 


Name and Address of Grantee: 

Name and Address of Prefect (if different); 

(Note; Grantees with muAipie sites must corrpiete a form for each site and submit 
aggregate information to HUD.) 

Grantee No.; Contact Person: Phone No.; 

Type of Project; 

(deck on* as applicable) 

Eiderly/Diaabled Mixed 

For-Profit | Non/ProfIt 

Non/Etderf 

For-Profit 

y/Disebied 

Non/Proflt 

□ PHA 





□ 'HA 





□ 202 





□ 236 





□ 221(d) 





1 1 Sec. 8 





[~] FmHA 






1. Number and Type* of People Served 


Eldefty/Non.EldflY PI—bled 


M S2* 


F 62+ 


M 16-61 


F 18-61 


Subtotal 


Temoorarily Oieebied 
M 62> 


F 62-1. 


M 18-61 


F 18-61 


Subtotal 


Range of all ages: 
From To 


Total Na of 
Partictpants 


White 

(Non-flisp) 


Average age elderty: 


Black 

(Non-Hisp) 


Ethnicity 

Amencan Indian 
Alaskan Native 


Average age non-elderty disabled: 


Asian or 
Pacific Islander 


Hispanic 


Average length of time temporarily disabled served by CHSP: 
Elderty | Norv-Elderty Disabled 


2. Services Provided 

Type 

No. of Units* 

Provided During 

Report Period 

Unit 

Cost 

CHSP 

Cost 

Fees 

Coftected 

Other 

3fd Party 

Cost 

Case Management 






Meals 





\ 

Housekeeping Aid 






Personal Assistance 






Transportation 






Other (kst): 
























Administration 





Total 





Page 1 of 2 


ref Handbook 4640.1 


form HU0-90006 (09/10/02) 
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3. No. d program partiapams 

using lood starrps: 1 

4. Total dollar amours collected: 

1 

5. Value of surplus oommodutes received from the 

Department of Agucullufe. 

g No. d persons entering project lor CHSP from; 

Project: (Name) 




. or Transfer from: 






Nursing Home 

Mental Institution 

Hospital 

Own Home/Apt. 

Board and Care Facibly 

Other (Specify) 


• See CHSP HandtxxjK 4640.1. Chapter 1. lo» explanation ol calculation ol unit costs. Do not indude those units, e g. meals, pefsonai service, not provided vwhile particpant is 
lemporarity absent from the CHSP. 


7 . No. d participants trar>sltior»d out ot CHSP due to: 


Death 

Perm relocated to Nursing Home 

Perm relocated to Hospital 

Relocated to Family 

Out of CHSP but remaining in project 

Other (specify) 


8. Attach a briel annual narrative report, it appropriate, usmg form HUO-90005. indicating any issues andior problems KJentitied with respect to ongoing operation ol the CHSP. e g. workload ol 

the PAC and the Service Coordinator, provisioo ol services, lee scale, attracting or maintaining the number ol partiopants in the program lor whch originally Kinded. etc. 


Prepared by 

Date 

Reviewed by (Grantee agency) 

Date 

Reviewed by (GTR)(Name) 

Signature 

Field Office 

Region 


Comments: 


Page 2 of 2 


form HUD-90006 
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Annual Program Budget 
Applicant 

Congregate Housing Services Program 


U. S. Department of Housing 
and Urban Development 
Otftcoof Housing 
Federal Housing Convnissionef 

OMB Approval No. xxxx-xxxx (exp.mnrv'dd'yy) 


Public reporting burden for this collection of inlormatioo isestimated to average X.X hours per response, including the time for reviewing instructons. searching existing 

data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information. Send comments regarding this burden estimate 
Of any other aspect of this collection of information, including sugge^ns for reducing this burden, to the Reports Management Officer. Office of Inlormalion Polictes 
andSystems. U.S. Department of Housing and Urban Development, Washington. D.C. 20410-3600 and to the Office of Management and Budget, Paperwork Reducfton 
Project (must be the same as the OMB No.). Washington. D.C. 20503.\ Do not send this completed form to either of these addressees. 


Applicant Nam* 

Project Name (H different) 

Budget Category (check one and apecrfy type) 

1 j Service I ) AdmimslraUofi 

Program Year 

hem Name 

Total Amour>t 

1. Direct Labor (Ust staff positions, hours worked, rate of pay per hour and year) 

Total 

$ 

2. Fnnge Benefits (Provide percentage ar>dcalculations for direct labor positions) 

Total 

$ 

3. Materials and Equipment (identify items and costs used in providing above Service/Administration) 

Total 

$ 

4. Subcontracts (Identify service, number of participants, unit cost, and amount of service provided) 

Total 

$ 

5. Other (Specify) 

Total 

$ 

6. Total Cost 

$ 

7. Applicant Match 

a. Cash 

$ 


b. Imputed value of o^r agency or third-party provided direct services or staff 

$ 

c. In-kind resources 

$ 

d. Volunteer services (at $5.00 per hour) 

$ 

Total Match 

$ 

8. Participant Fees 

$ 

9. Net CHSP Funds Requested (line 6 minus lines 7 8) 

$ 


1 0. Footnotes (continue on back if necessary) 


form HUO-91178 (06/22/92) 

ref. Handbook 4640.1 
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Annual Program Budget ^ 5,p«partnieni ot Housing 

^ ^ and Urban Developnnant 

Gr3nt0G Ofitco ol Housing 

Federal Housing Commissionor 

congregate Housing Semces Program ^ 

Public reporting burden for this colection ofinlormation isestmnaied to average X.X hours per response, including the time lor reviewing instructions, searchingexisting 

data sources, gathering andmaintaining the data needed, and completing and reviewing the cdectionof inlormatiorv Sendcomments regarding this burden estimate 
or anyother aspect ot this collection ol information, including suggestions lor reducing this burden, to the Reports Management Ofticer. Office of Inlormation Policies 
andSystems. U.S. Oepartmentof Housing and Urban Development. Was^hington, O.C. 20410-3600 andto the Office ol Management and Budget. Paperwork Reduction 
Project (must be the same as fie OMB Mo.). Washington. O.C. 20503. T>o not send this completed lorm to either of these addressees. 


Gf ante# Name 

HG 

Project Name (M diHerent) 

Budget Categoiy (check one and speedy typ^ 

1 1 Service 



n 

Admmistralion 

Program Veer 

Hem 

Name 





TotalAmourvt 

1. 

Direct Labor (List stall positions, hours worked, rale ol pay per hour and year) 









Total 

$ 

2 

Fringe Benefits (Provide percentage and calculations lor direct labor positions) 









Total 

$ 

3. 

Materials and Equipment (identify items and costs used in providing abosre Service/Administration) 








Total 

$ 

4. 

Subcontracts (identify service, number of participants, unit cost, and arrxiunt of service provided) 








Total 

$ 

5. 

Other (Specify) 




Total 

$ 

6. 

Total Cost 





$ 

7 

Applicant Match 
a. Cash 



$ 



b. Imputed value of other agency or third-party provided direct services or staff 

$ 



c. In-kind resources 



$ 



d. Volunteer services (at $5.00 per hour) 


$ 



Total Match 





$ 

8. 

Participant Fees 





$ 

9. 

Net CHSP Funds Requested (line 6 minus hoes 7 -f 8) 




$ 


^0. Footnotes (continue oo back il necessary) 


lormHUa-9117d-A (06/22/92) 
rel, Haridbook 4640.1 









































58076 


Federal Register / Vol. 57, No. 236 / Tuesday, E>ecember 8, 1992 / Notices 



form HU6-9 11 79 (06/24/92) 
rof. Handbook 4640.1 
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Footnotes: (continue on back i naca$5ary) 
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Statement of Work Summary 
Applicant 


U. S. DeparlmenI of Housing 
and Urban Development 
Otftce of Housing 
Federal Housir >9 Comnrusstoner 


OMB No. 2502-x)ix* (exp mrrvod/yy; 

Public Reporting Burden for.this collection of mlormalton is estimated to average XX hour s per response, mdudirvg the tmrie lor reviewing mslruCtions.-searchtngeiKsitng 

data sources, gathering and maintaeimg the data needed. ar»d completing and reviewing thecollechon of tnlormation. Send comments regarding this burden estimate 
or any other aspect of this collection of informalion. ifH:luding suggestions lor reducing this burden, to the Reports Management Officer. Otlice of Information Potioes 
andSyslems.U.S.OeparimentofHousingandUrbanDevelopment.Washington.D.C.20410-3600andtolheOfficeof ManagementandBudget.PaperwofkReducson 
Project (2502-xxxx). Washington. D.C. 20S03. Do not sand this completed form to either Of these addressees. 


^ Applicant Narne 

Applicani Address 

HG- 

Time pertod covered (check one) 


Total nufTt>e« o< paft«apants (at any onetime) 
rThts ruinnhef wtl not 

1 1 First Year j | Five-Year Total 


Total o( Column 2 below ) 




(n 

Service 


( 2 ) 

Maximum number 
of participants 
(at any one time) 


13 ) 

HUD Funds 


Case^ Managemer^t 


Meals. * 

one per day 


two per day 


three per day 


Personal Assistance 


fS) 

Other Funds 
and 

Resources 


Housekeeping 


Transportation 


Counseling 


Preventative Health Screerwng 


Other Supportive Services (Specify) 


1 

! , 

1 • -t 

1 

1 

1 

1 

i 

1 

1 

t ■ ■ 

1 

1 

1 ^ 

Administration i | 

1 1 


Total 


Cour>i people oiUy *n orxr cai«i9<vy eg do rK>i eouK »omeofie with two meals pe^ day •!> both'enepe* day* ar>a‘two pe« oay* 


form HUD-91»83 (07/1S/92^ 

ref. Handbook 4640 f 
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Statement of Work Summary 
Grantee 


U. S. Department of Housing 
and Urban Development 

Office of Housing 

Federal Housing Commissioner 


OMB No. 2502-xxxx (exp. mm/dd/yy) 


Public Reporting Burden for this collection of information is estimated to average XX hours per response, indoding the time for reviewing instructions, searching existing 

data sources, gathering and maintaining the data needed, and completing and reviewing thecolloction of information. Send comments regarding this burden estimate 
or any other aspect of this collection of information, including suggestions for reducing this burden, to the Reports Management Officer. Office of Information Policies 
and Systems. U.S. Department of Housing and Urban Development, Washington. D.C. 20410-3600 and to the Officeof Management and Budget. Paperwork Reduction 
Project (2502-xxxx). Washington, D.C. 20503. Do not send this completed form to either of these addressees. 


Grantee Name 


Grantee Number 

HG- 


Time period covered (fill-in dates as needed) 
From _ to _ 


Total nufTber of particfiants (at any one time) 
(Tha number will not be the sarT>e as 
Total of Column 2 below) 


(1) 

Service 

(2) 

Maximum number 
ofpanicipanis 
(at anyone lime) 

(3) 

HUD Funds 

(4) 

Fees 

(5) 

Other Funds 
and 

Resources 

Case Management ^ 





Meals; * 

one per day 





two per day 





three per day 





Personal Assistance 





Housekeeping 





Transportation 





Counseling 





Preventative Health Screening 





Other Supportive Services (Specify) 


















































Administration 





Total 





Count people only in one category, e g . do not count someone with two meals per day in both 'one per da/ and 'two per day* 

form HU D-91183-A (07/15/92) 

__ ref. Handbook 4640.1 

IFRDoc. 92-29241 Filed 12-7-92; 8:45 am] 

billing code 4210-27-C 



































































Tuesday 

December 8, 1992 


Part III 


Department 
Health and 
Services 

of 

Human 

Administration for Children and Families 


45 CFR Parts 1304 and 1306 
Head Start Program; Final Rule 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Administration for Children and 
Families 

45 CFR Parts 1304 and 1306 
RIN 0970—AA99 

Head Start Program 

AGENCY: Administration on Children, 
Youth and Families (ACYF), 
Administration for Children and 
Families, (ACF), Department of Health 
and Human Services (DHHS). 

ACTION: Final rule. 

SUMMARY: The overall purpose of the 
rule is to establish minimum national 
standards and to further ensure the 
quality and the lasting effectiveness of 
the services provided to children and 
families by Head Start. 

It consolidates and clarifies existing 
regulations and policies regarding Head 
Start program options and staffing 
requirements, and implements specific 
new requirements for hours and days of 
operations and class size. 

Specifically, local grantees must have 
appropriate numbers of staff and 
volunteers; hire qualified classroom 
teachers; provide appropriate training 
for staff and volunteers; implement 
program options based on the needs of 
the community; implement program 
options in conformance with all 
Performance Standards and other 
regulations and policies; operate for at 
least a required minimum number of 
hours and days a program of direct 
services to children and parents; and 
maintain appropriate class sizes and 
number of families per home visitor. It 
also adds a new program option in 
response to comments. 

EFFECTIVE DATE: This rule is effective 
January 7,1993. 

FOR FURTHER INFORMATION CONTACT: 
Wade F. Horn, Ph.D., Commissioner, 
Administration on Children, Youth and 
Families, P.O. Box 1182, Washington, 
DC 20013, (202) 205-8347. 
SUPPLEMENTARY INFORMATION: 

1. Program Purpose 

Head Start is a national program 
providing comprehensive 
developmental services primarily to 
preschool children, age three to the age 
of compulsory school attendance, and 
their low-income families. To help 
enrolled children to achieve their full 
potential, Head Start provides 
comprehensive health, nutritional, 
educational, social and other services. 
In addition. Head Start provides for the 
direct participation of parents of 


enrolled children in the development, 
conduct, and direction of local 
programs. 

In FY 1990, Head Start served 548,470 
children through a network of 1,300 
grantees and 620 delegate agencies, each 
of which has an approved written 
agreement with the grantee to operate a 
Head Start program. 

While Head Start is targeted primarily 
to children whose families have an 
income at or below the poverty line or 
are eligible for public assistance. Head 
Start regulations permit up to 10 percent 
of the Head Start children to be from 
families who do not meet these low- 
income criteria. Head start also requires 
that a minimum of 10 percent of the 
enrollment opportunities in each state 
be made available to children with 
disabilities. Such children are expected 
to be enrolled in the full range of Head 
Start services and activities in a setting 
with their non-disabled peers and to 
receive necessary special education and 
related services. 

Center-based Head Start programs 
presently utilize two paid staff (a 
teacher and an aide or two teachers) 
and, whenever possible, a volunteer in 
each classroom. Appropriate training is 
provided to staff and volunteers. 

Head Start programs may currently 
operate one or more of five program 
options: 

• Standard Head Start is a center- 
based model which operates for five 
days per week and can be part day or 
full day. 

• Variations in Center Attendance are 
center-based programs which operate 
for four days or less per week. 

• Double Sessions are center-based 
programs which operate with one 
teacher who works with two groups of 
children, one in the morning and one in 
the afternoon. 

• Home-Based programs provide 
weekly home visits to the child’s 
parents and have an organized 
socialization experience for a small 
group of children approximately once 
each month. 

• Locally Designed Options are 
programs designed by grantees to 
specifically meet the unique needs of 
the local commimity, and are operated 
with special approval from the 
Commissioner of ACTYF. 

II. Purpose of the Final Rule 

• The purpose of this rule is to ensure 
that Head Start programs maintain 
levels of service quality that will 
continue to promote lasting benefits to 
children from low-income families. The 
staffing requirements were developed to 
assure that Head Start children are being 
served by adequate numbers of trained 


and well supervised staff. The 
requirements regarding the minimum 
number of hours and days of program 
operation for each program option were 
developed to identify the levels of 
service that grantees must provide to 
children and parents in operating a 
Head Start program. 

• As required by section 108 of Public 
Law 98-558, 42 U.S.C. 9846, these 
additions and revisions to the Head 
Start regulations do not result in the 
elimination of, or any reduction in, the 
scope or types of health, education, 
parents involvement, social or other 
services required to be provided under 
the Performance Standards in effect 
since November 2,1978. 

• This rule supersedes some existing 
Head Start regulations and policies. 
Other Head Start regulations and 
policies are incorporated or recodified 
within the new rule, including 
appendix A of part 1304, entitled 
Program Options for Project Head Start. 
The Redesignation Table, found below 
in section VI of this preamble, specifies 
the superseded regulations and policies. 
It also identifies new requirements. 

III. Rulemaking History 

Background 

• This rule was published in the 
Federal Register (53 FR 49565) on 
December 8,1988 as a Notice of 
Proposed Rulemaking (NPRM). The 
NPRM proposed to consolidate and 
clarify existing regulations and policies 
regarding Head Staff staffing patterns 
and program options including 
qualifications lor classroom teachers, 
staff and volunteer training, hours and 
days of operation and class size in a 
new Part 1306, ’’Head Start Staffing 
Requirements and Program Options.” 

The development of the NPRM 
emanated from the analysis during 1987 
and 1988 of information md research 
which indicated that below certain 
minimum levels of service and above 
certain class sizes, services to Head Start 
children and families in the center- 
based program option are not effective. 
Based upon this analysis, it was 
determined that all grantees should be 
required to maintain a minimum level 
of service and staff training to assure the 
quality and effectiveness of the program. 
It should be noted that programs retain 
the option of providing more than the 
minimum requirements, if they so 
choose. 

The final rule contains revisions to 
the NPRM which incorporate some of 
the comments received from the general 
public, local Head Start staff and 
parents, national organizations and 
other interested agencies. 
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Basis for Change 

The changes provided in this rule are 
based on findings from research studies, 
current information regarding effective 
early childhood education programs, 
data from Head Start information 
systems, and day-to-day experience in 
administering the program, as well as 
the experience of local individuals who 
have been with Heart Start since its 
inception. 

Research 

The National Day Care Study (Abt 
Associates, 1980) addressed the issue of 
class size. This study reported the 
advantages of preschool classrooms 
with smaller group sizes. Teachers in 
these classrooms engaged in more social 
interaction with children and less 
passive observation of activities. 

Children in smaller groups made greater 
gains on tests of cognitive skill, showed 
more cooperative behavior with peers, 
demonstrated more verbal initiative in 
giving opinions, providing information 
and stating preferences, and exhibited 
more reflective or innovative behavior 
in play or in assigned tasks. In addition, 
children showed fewer negative 
behaviors of hostility or conflict with 
others, and were less likely to wander 
aimlessly around the classroom or to be 
uninvolved in activities. 

A number of studies indicated that 
longer hours of service produce more 
and longer lasting gains for children 
(Head Start Synthesis Project, 1985; 

Head Start Measures Project, 1987). The 
1987 Head Start Measures Project 
indicated that Head Start's effectiveness 
depended on the amount of time that 
children and teachers were engaged in 
learning activities. The 1969 
Westinghouse Study showed that 
summer programs fapproximately 240 
hours of services per year per child) 
provide insufficient contact with 
children and families to result in lasting 
benefits. 

The Home Start Evaluation Study 
(1976) was implemented to review the 
methodology and effectiveness of home- 
based programs. That study found that 
home-bas^ programs were effective 
when home visitors worked with 10 to 
11 families. When home visitors worked 
with more than 12 families, however, 
home visits were made less frequently, 
resulting in a decline in children's 
development in the areas of school 
readiness and language development 
Based on this information, on the 
comments received from respondents to 
^d on the experience of 
ACYF in administering the Head Start 
program, we have established 


reasonable minimums for the number of 
days and hours Head Start must operate. 

Head Start Information Systems 

There are two relevant Head Start data 
collection systems: the Head Start 
Program Information Report (PIR), 
which provides information on actual 
Head Start services provided to children 
and families, and the Head Start Cost 
Analysis System (HSCOST), which 
provides information on program design 
and cost. Combined, the two data bases 
provided information on both the 
efficiency and efrectiveness of 
individual Head Start programs. These 
systems provided information that was 
used as a basis for raising issues and 
posing questions regarding the 
implementation of the Head Start 
program. The exploration of these issues 
was in part responsible for the 
development of this rule. 

Both data sources highlight 
differences among programs and regions 
of the country. They provided 
information regarding such variables as 
class size, hours of service and the 
program option beinc implemented: 

• In recent years, tne average class 
size in various Head Start programs has 
ranged from as few as 12 to as many as 
22 ^ildren. 

• Across the nation, grantees offering 
a center-based Head Start program 
provided, on average, over 720 hours of 
service per year. However, the variation 
among regions and programs was great 
Some programs operated more than 
1,230 hours per year while others 
operated for fewer than 500 hours per 
year. 

These varying levels of service 
intensity compelled consideration of 
what is minimally required to provide 
effective Head Start services resulting in 
lasting benefits to children and families 
while, at the same time, operating as 
efficiently as possible. 

Current Information From the Field of 
Early Childhood Education 

Because research findings are often 
not definitive, early childhood 
professionals have long recognized and 
endorsed a variety of "best practices" 
which are developmentally appropriate 
for young children and their families. 
Expert opinions and ideas regarding the 
effectiveness and efficiency of Head 
Start were solicited from professionals 
in the field of early childhood education 
and Head Start. These professionals 
include Head Start grantee and delegate 
agency staff (directors, education 
coordinators, teachers, etc,), training 
and technical assistance providers, and 
the National Head Start Association 
Board of Directors and members (a 


national organization representing Head 
Start directors, parents, staff and 
friends). The contents of this rule 
regarding hours of service, staffing and 
options reflect the comments as well as 
the expert advice and ideas offered by 
these professionals and others in the 
early childhood education field. 

In addition, we were also guided by 
the Accreditation Criteria and 
Procedures of the National Academy of 
Early Childhood Programs (1984) issued 
by the National Association for the 
Education of Young Children (NAEYQ. 
a national organization that represents 
early childhood professionals. The 
National Academy's Criteria supports 
the view that low enrollment limits are 
one of the important elements to the 
success of any preschool program. 

One of the strengths of Head Start is 
that local grantees have the flexibility to 
design the program to meet specific 
community needs. The result of this 
flexibility is that there is a wide 
variation in the manner in which local 
Head Start programs are implemented, 
which is generally a tribute to the 
ingenuity of Head Start program 
operators. Within parameters that 
protect program quality, the intent of 
this rule is to retain that flexibility by 
setting minimums or remges writh 
respect to those program variables that 
affect long-range benefits to children 
and families. 

1. Staffing requirements. The rule 
specifies requirements concerning the 
training and supervision that teachers, 
home visitors and volunteers in Head 
Start programs must have. 

2. Staff qualifications. We have 
deleted specific requirements for center* 
based classroom teachers and home 
visitor staff qualifications. This matter is 
discussed in detail below. 

3. Program options. Appendix A will 
be deleted from 45 CFR Part 1304, 
Program Options for Project Head Start, 
and will be incorporated into this Final 
Rule as part of 45 CFR part 1306. The 
rule revises the program options 
requirements based on the need to better 
relate program goals and design to 
community needs and on the need to 
assure that programs operate for 
sufficient numbers of hours and days. 
The rule also frirther specifies the 
various program options available to 
local Head Start programs and 
consolidates in one place all the 
information on each option which is 
presently scattered throu^out Head 
Start requirements, manuals and other 
policy issuances. The rule also adds a 
new combination program option. 

4. Hours and days of operation. Based 
on data cited above, ACYF endeavored 
to establidb minimum hours and days of 
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operation for the center-based, home- 
based and combination program 
options. The specific requirements set 
forth for each program option cover 
such variables as days of planned 
classroom operation, number of group 
socialization activities, and number of 
home visits to be made by the teaching 
staff or home visitors. 

Currently, the frequency and length of 
contact time between a child and 
teacher/home visitor may vary 
tremendously across the country and 
among regions. Some programs operate 
for a number of hours that is insufficient 
to provide an adequate amount of 
contact between the program and the 
child and family. This rule requires that 
those programs increase the amount of 
contact time provided. 

5. Class size. The final rule specifies 
the minimum, maximum and average 
class sizes that are acceptable for Head 
Start based on the ages of the children 
served and the type of center-based 
program option implemented. These 
requirements are fully consistent with 
research findings regarding group size 
(Abt, 1980), the recommendations of 
early childhood professionals, and 
information on current good practices 
(NAFi'C, 1984). 

IV. Section by Section Discussion of the 
Regulation 

We received over 640 letters and 
memoranda which provided more than 
2,500 comments pertaining to the 
proposed regulation. The overwhelming 
majority of the comments were 
favorable and supportive of 
strengthening the quality of Head Start 
services. A number ©f the comments 
also expressed specific concerns 
regarding particular sections of the 
proposed regulation. We have reviewed 
all of the comments received and after 
full consideration modified several 
sections of the NPRM. Discussed below 
are the revised sections and the 
rationale for making a change from the 
earlier NPRM. 

Subpart A 

Subpart A, General, of the final rule 
sets forth the statement of purpose and 
scope of the rule, proposes an effective 
date and provides definitions of the 
terms used. 

Subpart A also indicates that the rule 
is not applicable to the 106 existing 
Parent Child Center programs which 
serve children below the age of three. 

An NPRM was published proposing 
Performance Standards for Head Start 
programs serving infants, toddlers and 
pregnant women, i.e., the Parent Child 
Center programs (55 FR 24899). 


Section 1306.2 Effective Dates 

Paragraph (b) of this section, as 
proposed in the NPRM required a time 
frame by which Head Start programs 
must meet staff qualification 
requirements. A new paragraph (b) has 
been added to extend the date by which 
current double session center-based 
program options must comply with the 
three and a half hour recmirement. Such 
programs now have until the beginning 
of the first school year that occurs three 
years after the publication date of this 
regulation. This should allow an ample 
period for affected grantees to phase-in 
alternative transportation services while 
ensuring that they will eventually 
comply with the national standard of 
three and a half hours per day. 

This section of the NPRM proposed in 
a paragraph (c) that newly funded 
grantees must come into compliance 
with the new regulation before grantees 
that are currently funded. In order to be 
consistent, we have deleted this 
paragraph and will allow all grantees to 
follow the same schedule in achieving 
compliance with the rule. 

Section 1306.3(b) Definition of 
“Combination Program Option'* 

In response to the comments received 
which requested the establishment of a 
third program option, a new definition 
was added for the newly created term 
combination program option. 

Section 1306.3(c) Definition of “Days 
of Operation" 

In response to the comments received, 
the definition for days of operation was 
modified to add group socialization and 
home visits. 

Section 1306.3(g) Definition of “Head 
Start classroom" 

Several respondents commenting on 
this subsection pointed out that the term 
*‘Head Start classroom" in § 1306.3(f) 
would more appropriately be expressed 
as “Head Start class.** We agree, and this 
change has been made here and in other 
appropriate places in the rule. 

Section 1306.3(h) Definition of “Head 
Start parent" 

Many of the comments received 
regarding this section voiced the 
concern that, in some Head Start 
families, household members other than 
the parents are the primary caregivers of 
the children. This is especially true in 
families where the parents work. We 
agree and, therefore, the definition for 
“Head Start parents** in the NPRM 
§ 1306.3(g) has been expanded to 
include “other family members who are 
primary caregivers.** This is to recognize 
that, in some families, grandparents or 


other relatives may be assuming the 
major responsibility for rearing young 
children. 

Section 1306.3(k) Definition of “Home 
Visits** 

Several respondents recommended 
that teacher's aides should be allowed to 
substitute for teachers in making home 
visits. We have not accepted this 
recommendation. We believe it is 
important that the teacher as the 
primary influence have contact with the 
child's family in the home environment. 

Subpart B 

Subpart B, Head Start Program 
Staffing Requirements, sets forth the 
requirements that must be met for 
teachers and home visitors in Head 
Start. 

Section 1306.20 Program Staffing 
Patterns 

A number of comments were received 
concerning the requirement in 
§ 1306.20(b) that each class have a 
teacher, a teacher aide and, whenever 
possible, a volunteer. Some objected to 
the term “teacher aide" because they 
use a different term or because their 
staff work more as a co-equal team. We 
have changed the proposed language to 
include the option of employing two 
teachers in one classroom since the new 
Head Start Act requires that each 
classroom have two paid staff which 
could either be a teacher and teacher’s 
aide or two teachers. This regulation 
does not prevent local programs from 
using whatever nomenclature they wish. 

To assure that staff to child ratios are 
maintained in the new combination 
program option, a new § 1306.20(d) has 
been added that requires a grantee 
operating the combination program 
option to have two paid staff (a teacher, 
teacher aide or two teachers) and, 
whenever possible, a volunteer in its 
classes. It also requires home visits to be 
conducted by staff qualified to conduct 
such visits. 

Section 1306.21 Staff Qualification 
Requirements 

In § 1306.21 of the NPRM. it was 
proposed that all Head Start classroom 
teadiers and home visitors must meet 
new requirements regarding their 
qualifications and education. These 
qualifications included having a Child 
Development Associate (CDA) 
certificate or a relevant college degree. 
A large number of comments were 
received on this proposal. 

As a result of tne recent passage of 
Public Law 101-501, the Augustus F. 
Hawkins Human Services 
Reauthorization Act of 1990, specific 
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qualifications for classroom staff were 
added to the Head Start Act. We expect 
all grantees to fully comply with the 
new qualification requirements for 
classroom teachers as stated in the Head 
Start Act. The Administration on 
Children. Youth and Families has 
determined that it is not necessary to 
restate these new requirements in 
regulation. We have, therefore, simply 
changed § 1301.21 of the final rule to 
reference the requirements in the Head 
Start Act, and any subsequent 
amendments. 

Section 116(a)(4) of the Augustus F. 
Hawkins Human Services 
Reauthorization Act of 1990 amended 
section 648 of the Head Start Act to 
provide that: 

(b)(1) The Secretary shall ensure that not 
later than September 30,1994, each Head 
Start classroom in a center-based program is 
assigned one teacher who has: 

(A) A child development associate (CDA) 
credential that is appropriate to the age of die 
children being serv^ in center-based 
programs; 

(B) A State awarded certihcate for 
preschool teachers that meets or exceeds the 
requirements for a child development 

I associate credential; 

(C) An associate, baccalaureate, or 
I advanced degree in early childhood 
education; or 

(D) A degree in a field related to early 
childhood education with experience in 
teaching preschool children and a State 
awarded certificate to teach in a preschool 
program. 

The amendment also provides that: 

(b)(2) On request, the Secretary shall grant 
a 180-day waiver of the applicability of 
paragraph (1) with respect to an individual 
who: 

(A) Is first employed after September 30, 
1994, by a Head Start agency as a teacher for 
a Head Start classroom; 

(B) Is enrolled In a program that grants a 
child development credential (CDA); and 

I (c) Will receive such credential under the 
kenns of such program not later than 180 
Hays after beginning employment as a teacher 
[with such agency. 

I The Secretary may not grant more than one 
kuch waiver with respect to such individual. 

I Many respondents to the NPRM 
wplauded the overall intention of 
Improving the qualifications of Head 
classroom and home visitor staff, 
Kthough a number of them expressed a 
f ^ety of concerns about the adverse 
Iffects the new requirements may have 
p implementation of an elective 
riucation component. 

I Smce we have addressed above the 
P^room teacher qualification 
puirement and since this issue is 
pelted by new statutory language, the 
Plowing discussion will focus on the 
pmments concerning the home visitor, 
pome respondents were concerned that 


establishing requirements for home 
visitors would make it more difficult for 
people from low-income areas or Head 
Start parents to be hired for this 
position. This could change what many 
respondents consider to he an important 
attribute of their Head Start programs— 
the ability to tap the talents of parents 
and residents of low-income 
communities who, although lacking in 
professional credentials and college 
de^gms, inay ^rform very effectively. 

There was also some concern 
expressed by a few respondents that 
they would he unable to hire home 
visitors who have the required 
qualifications because of the low ^ 
salaries their programs pay. They feared 
that they would have to reduce their 
programs* current enrollment in order to 
meet demands for considerably higher 
salaries. 

Respondents from remote areas were 
concerned that CDA treuning for current 
staff is not readily available in their 
commimities and that some areas do not 
have a pool of prospective employees 
who already meet the requirements 
proposed. Some commenters explained 
that their only option would be to hire 
persons firom outside their communities 
at very high wages. 

Comments on the proposed 
qualifications for home visitors also 
mentioned the difficulties grantees 
operating home-based program options 
would have in hiring replacement home 
visitors imder the proposed rule. Unlike 
center-based programs, there is no cadre 
of staff in home-based programs who 
could obtain CDAs oi equivalent 
qualifications while working as aides. 

We share many of the concerns 
expressed by respondents. In addition, 
since the publication of the NPRM in 
December 1988, there has been a 
dramatic new development which gives 
these concerns added weight. Head Start 
is undergoing the largest expansion in 
its history and it is possible that the 
program will continue to increase in 
size in the next several years. This 
would result in the need to hire many 
new home visitors. The new staff 
qualification requirements could make 
it more difficult for some Head Start 
grantees to hire the new home visitors 
staff they may need. This could delay 
the expansion of Head Start, to some 
degree, and deny many needy children 
an opportimity to participate. 

For these reasons, we are not 
incorporating new requirements for 
home visitors into this regulation at this 
time. 

Section 1306.22 Volunteers 

Comments on this section of the 
NPRM stressed the importance of the 


volunteer effort in Head Start. Some 
suggested that programs be required to 
achieve specific levels of volunteer 
activities or require parents to 
volunteer. Others suggested that written 
plans about the volunteer effort should 
be required. 

We wlieve that the current Head Start 
Performance Standards (45 CFR part 
1304) adequately explain the way in 
which parents should be encouraged to 
be volunteers and include other 
requirements, such as training plans for 
volunteers, that convey the importance 
of the volunteer effort in Head Start. 
Therefore, we have not changed the 
wording in § 1306.22. 

Section 1306.23 Training 

Comments on this section of the 
NPRM concerning pre-service and in- 
service training for staff, were generally 
supportive, and no changes have been 
made. 

Subpart C 

Suhpart C, Head Start Program 
Options, sets forth requirements that 
define the various design options that 
programs may choose. Included are 
requirements regarding the length of 
time programs must operate and the size 
of classes. 

Section 1306.30 Provision of 
Comprehensive Development Services 

This section explains the purposes of 
classroom activities, socialization 
experiences and home visits. It also 
discusses the need for facilities used by 
Head Start programs to meet applicable 
State or loc^ licensing codes. 

Several respondents from home-based 
programs expressed concern that, under 
the proposed new rule, all facilities 
used for group socialization activities 
would need to obtain State or local 
licensing. Currently, not all of the 
facilities they use are licensed. 

However, not all State and local 
licensing standards require that each 
socialization site he licensed. In some 
localities. State and local laws do not 
require licensing for focilities that are 
used less than a certain number of days 
per year. This allows some flexibility for 
home-based programs in which group 
socialization occurs at the same site 
only occasionally, for example, when 
sessions are held in the homes of 
different families. 

In response to comments, we have 
changed § 1306.30(c) from requiring that 
programs must **meet applicable State 
and licensing standards*' to requiring 
that they must '^comply with State and 
local requirements concerning 
licensing.*’ The change is a positive 
response to the comments received and 
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is intended to make clear that, if the 
local code requires that a hcense 
actually be obtained, programs must 
comply and obtain the license. It would 
not be sufficient to simply equal, or 
**meet,’* the standards contained in a 
licensing code. 

We would note that our intention is 
that Head Start programs must utilize 
facilities that are safe and comfortable, 
even if used only occasionally, or even 
if they do not need to meet licensing 
requirements. With the few possible 
exceptions specified in paragraph (c), all 
facilities used by Head Start must meet 
the requirements contained in the 
Performance Standards (45 CFR 1304.2- 
3), plus any additional requirements 
that may be contained in State and local 
licensing laws. 

Section 1306.31 Choosing a Head Start 
Program Option 

This section concerns a grantee's 
selection of a program option and the 
assignment of children to the option if 
more than one option is operated. A 
large number of respondents 
commented on the need for a third 
option, in addition to the center-based 
and home-based program options 
proposed in the NPRM. This was the 
single largest area of concern about the 
proposed regulation, especially on the 
part of grantees that are operating 
programs that combine aspects of the 
center-based and home-based program 
options. After considering the 
experience of these grantees, we have 
created a new § 1306.34, Combination 
Program Option, which is discussed in 
a later section. 

Section 1306.32 Center-Based Program 
Option 

This section defines class size and 
other requirements for center-based 
programs. Paragraph (a) concerning 
class size requirements drew a variety of 
different comments, many of which 
were supportive of the need to limit 
class sizes to assure program quality. 
Some respondents made different 
recommendations about the specific 
levels of class size, believing that the 
levels should be either slightly higher or 
slightly lower than the levels proposed. 
Overall, there appeared to be general 
satisfaction with the proposed class size 
requirements. 

Several respondents wished to enroll 
more children per class because they 
were concerned that the proposed limits 
on class size would make it difficult for 
their programs to achieve 85 percent 
average daily attendance. These 
comments reflect a misunderstanding of 
the policy (Program Instruction S-30- 
317 and restated in the NPRM regarding 


Eligibihty, Recruitment and Selection of 
Children and Families § 1305.8) 
regarding averse daily attendance, 
since there is no requirement that a 
specific daily attendance percentage 
must be maintained. 

There was concern that programs 
which will need to reduce class size 
may need added funding to maintain 
their current level of enrollment. We 
recognize this concern and will 
continue, as we have in the past, to 
provide supplemental funding to such 
programs to the extent funds are 
available. We also recognize that 
complying with the requirements for 
class size may force marginal reductions 
in future enrollment in some program 
options if there is a lack of new f^ds. 
However, as a result of the new rule, 
mar^al decreases or increases in 
enrollment are also expected to occur in 
programs where resources are not an 
issue. Programs may slightly reduce or 
increase enrollment after they consider 
the flexibility they have to set average 
enrollment levels within the ranges 
allowed. For example, a program 
serving four year olds that has had a 
policy of enrolling 18 children in each 
class may, after considering local needs 
and capacity, elect to reduce average 
class enrollm^t to 17 children or to 
increase it to as high as 20 children in 
its center-based option. 

The requirement that class size be 
linked to the predominant age of the 
children in a class raised concern 
because it could lead to changes in the 
number of children enrolled horn year 
to year if their ave^e age changed. 
However, as noted aTOve, such 
fluctuations in enrollment are allowable 
in Head Start and should not be viewed 
as a problem. 

The requirement for minimum size for 
classes was criticized by some 
respondents from sparsely populated 
areas where there is a need for services, 
but where it might not be possible in a 
given year to recruit the required 13 
children. Others noted that it might be 
appropriate to have less than 13 
enrollees in classes where a number of 
children had special developmental 
needs. We agree with this concern. In 
order to allow more flexibility in special 
situations where smaller classes are 
appropriate, we have changed the 
proposed requirement that individual 
classes have no less than 13 children 
into a recommendation that they have 
no less than 13 children. A new 
§ 1306.32(a)(7] reflects this change. 
However, because the average class size 
within a program as a whole must still 
remain within specified ranges, this 
change will not have any significant 
effect on total enrollment levels. A 


grantee would need to offset the 
enrollment loss in a class with less than 
13 children by wirolling additional 
children (wit^ the allowable ranges) 
in another class or by selecting a home- 
based program option. 

Several respondents suggested that 
class sizes could be larger if there were 
more adults working with the class, for 
example, a teacher and two paid aides. 
We have not accepted this suggestion 
because research and the experience of 
Head Start programs have demonstrated 
that maintaining smaller class sizes is 
important to the achievement of positive 
outcomes for children. Qiildren do not 
receive the same benefits when they are 
in large groups, even if the child to staff 
ratio is the same as in smaller groups. 

Paragraph (b) of § 1306.32 explains 
other requirements for center-based 
program options. Regarding the 
requirement that classes meet for at least 
four days a week, some respondents 
recommended that fewer days were 
appropriate if additional home visitsare 
added. We have accommodated this 
suggestion by adding the new § 1306.34,1 
Combination Program Option. 

A number of commenters believed 
that having children attend as many as 
four days per week and three and a half 
hours per day would be too tiring for the 
children. This has not been the 
experience in the great majority of Head 
Start programs. We also note ftum the 
comments that it may be that bus routes 
in some programs are imreasonably long 
(some cited bus rides in excess of one 
and a half hours each way) and should 
be reduced. Also some respondents may 
not have understood that tne three and 
a half hour period is from the time the 
child arrives in the class until the time 
he or she leaves. It includes all of the 
day's planned activities, induding one 
or two meals, limch and snack, and 
indoor and outdoor play periods. 

Others were concemedf about the 
added costs of operating four or five 
days per week and a minimum of three 
and a half hours a day. As noted earlier, 
we hope to provide additional funds if 
they are available, but recognize that 
some grantees may need to make 
adjustments within their current 
budgets to meet these requirements. 

Section 1306.32(b)(4) concerns the 
need to make up missed dass days to 
ensure that at least 128 days of dass 
services per year are provided. Several 
respondents pointed out that this mav 
be very difficult to do if the program hw 
to close few an unexpectedly long period 
of time. We agree that this could be an 
unreasonable restriction and have 
revised the requirement in paragraph 
(b)(4}. It now explains that grantees 
must estimate, based on past 






Federal Register / VoL 57, No. 236 / Tuesday, December 8, 1992 / Rules and Regulations 58089 


experience, how many days per year 
they can anticipate being closed due to 
weather or other reasons. They must 
make contingency plans and reserve 
funds so that they can operate for the 
number of additional days they have 
estimated if unscheduled closings cause 
them to fall below 128 days of 
operation. 

We have modified § 1306.32(b)(7) 
based on further analysis by Head Start 
Bureau staff specialists to clarify that 
staff also must be available to help plan 
and complete health screenings, 
immunizations and exams early in the 
school year. In addition, wo have 
deleted reference to parent-teacher 
conferences for reasons that are 
explained in the next paragraph. 

There were a number of comments 
about the proposed requirements for 
home visits and parent-teacher 
conferences in center-based program 
options in § 1306.32(b)(8). There was 
considerable support for these 
requirements, although individuals 
sometimes disagreed on specifics, 
thinking there should be slightly more 
or fewer meetings. 

We have agreed to fewer formal 
meetings by dropping the requirement 
proposed in the NPRM regarding 
parents participating in two parent- 
teacher conferences annually in 
addition to two home visits. Based on 
comments received and after further 
analysis by staff specialists in the Head 
Start Bureau it was determined that it 
was an unnecessary requirement to have 
two parent-teacher conferences since 
informal contacts with the family during 
the year provided teachers and parents 
opportunities to exchange information 
regarding the child’s progress in the pre¬ 
school setting. 

One area of concern expressed by the. 
commenters was that some grantees do 
not wish to require their teachers to 
make home visits in neighborhoods or 
apartment buildings that are dangerous 
due to criminal activity. We recognize 
the seriousness of this problem and 
agr^ that grantees should not place 
their employees in situations that are 
unsafe. However, such situations are 
isolated and most grantees can find 
ways to schedule and conduct needed 
home visits. Therefore, we have not 
changed the regulation. We expect 
grantees to make a reasonable effort to 
complete home visits, while we 
un^rstand that exceptions may occur 
where there are genuine security 
concerns. 

^tion 1306.32(c) Double Session 
Variation 

Regarding requirements for a double¬ 
session variation of the center-based 


program option in § 1306.32(c), several 
respondents agreed that operating only 
four days per week to allow staff more 
time for other needed activities would 
strengthen the program. Some noted 
that additional staff may need to be 
hired on a part-time basis to allow 
teachers adequate time for breaks during 
class days, and we agree. 

The difficulties in meeting the three 
and a half hour requirement were 
mentioned by several respondents. 
These commenters stated that the three 
and a half hour rule would require 
changes in transportation arrangements 
with public schools which are linked to 
three-hour morning and afternoon 
schedules. Others were concerned that 
the slightly longer day would require 
children traveling on long bus routes to 
leave home too early in the morning or 
arrive home too late in the afternoon. 

These concerns related almost 
entirely to administrative problems. We 
continue to believe, based on the 
experience of Head Start programs and 
on supportive comments that we 
received, that three and a half hour 
sessions are necessary for all programs. 
This is the minimum amount of social 
and learning time needed for a child to 
explore the learning environment, 
become involved in special events or 
projects of the day, have a relaxed 
breakfast/snack and lunch, learn proper 
health care such as cleaning hands and 
brushing teeth, and have an opportunity 
to benefit from all of the day’s planned 
indoor activities and outdoor play 
periods. 

However, in recognition of the 
administrative problems some programs 
may face, we have included a new 
§ 1306.2(b) discussed earlier, to extend 
the date by which current double 
session center-based program options 
must comply with the three and a half 
hour requirement. Such programs now 
have until September 1,1995 to come 
into compliance with this regulation, 
this should allow an ample period for 
affected grantees to phase-in alternative 
or increased transportation services, so 
that children will not need to spend 
unreasonable periods of time traveling 
to and from centers, while ensuring that 
these grantees will eventually comply 
with the national standard of three and 
a half hours per day. During this period, 
we will work with affected grantees to 
consider ways in which quality 
improvement or discretionary funds 
might be made available, when 
appropriate, to assist in the transition to 
a three and a half hour day. 

Section 1306.32(d) Full-Day Variation 

Section 1306.32(d) deals with the full- 
day variation. There were few 


comments on this section and it has not 
been changed, except that paragraph 
(d)(4) was recoded as paragraph (e) and 
shortened for clarity. 

Section 1306.33 Home-Based Program 
Option 

Requirements concerning the home- 
based program option are contained in 
§ 1306.33. Comments about the proposal 
that there be a minimum of 32 home 
visits and 16 group socialization 
activities per year were generally 
supportive. 

Regarding the specific requirements 
for group socialization activities in 
§ 1306.33(a)(2), there were some 
commenters who believed that group 
socialization did not need to last as long 
as three and a half hours. Instead, they 
argued that, while sessions might last 
this long, there were times when shorter 
sessions would be appropriate 
depending on the type of activities 
being carried out. Also, it was noted that 
it is sometimes difficult to have parents 
attend for as long as three and a half 
hours. We agree that there should be 
more flexibility in this area and 
therefore have eliminated the 
requirement regarding the number of 
hours that socialization experiences 
must last. Normally such sessions 
would last several hours, but each 
grantee will make its own determination 
about the duration of each group 
socialization experience. 

Several respondents disagreed with 
§ 1306.33(a)(3), which proposed that 
grantees should make up home visits 
that they cancel since funds would not 
be available to pay for them. As with 
center-based program options, we feel 
that home-based program options 
should budget and plan for a reasonable 
number of make up visits in 
anticipation of staff illness, inclement 
weather and other problems. Similarly, 
some respondents felt that trips where 
staff accompany families to receive 
medical or social services should be 
counted as home visits. We disagree and 
believe that, although these types of 
activities are important parts of the 
home-based Head Start program, they 
do not replace the need to conduct 
home visits, which are designed to 
provide the major program components 
in the home environment. 

Several respondents disagreed with 
the requirement in § 1306.33(b) that 
home visits be conducted with parents, 
stating that sessions could just as well 
be held with babysitters or other 
relatives who may be caring for the 
child. As noted earlier, we have 
expanded the definition of “parents” to 
include “other family members who are 
filling the role of the parents.” However, 
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it is critical to the success of a home- 
based program option that home visits 
remain directed toward working with 
parents or others who function in the 
role of a parent. It is not appropriate for 
home visitors to work with babysitters 
or with the child alone. We recognize, 
as several comments noted, that this 
means working parents may not be able 
to participate in a home-based program 
option if home visits in the evening or 
on weekends are not feasible. Such 
families may need to be served through 
a center-based or combination program 
option. 

Section 1306.33(b)(2), was modified 
to require that home visits contain 
elements of all Head Start program 
components during the course of a 
month instead of over the course of a 
year. This notification was based on 
further analysis by headquarters staff 
specialists who determined that more 
frequent instruction in all components 
would ensure consistent and regular 
provision of services by all Head Start 
grantees and preclude programs from 
providing parts of the several 
components at different times during 
the program year. 

In a related matter, a number of 
respondents commented on the 
requirement in § 1306.33(c)(2) that 
parents be expected to accompany their 
children to group socialization 
experiences to observe, participate as 
volunteers or engage in activities 
specifically designed for parents. These 
respondents recommended that group 
.socialization should be an opportunity 
for parents to have time to be away from 
their children and engage in other 
activities, such as shopping. We 
disagree. We believe that the parents* 
involvement in group socialization 
activities or activities specifically 
designed for parents is an important 
part of the home-based program option 
that must be retained. Grantees may 
wish to consider, as an additional 
service to parents, helping to organize 
arrangements such as co-op or respite 
programs to provide parents with 
needed free time. 

Section 1306.34 Combination Program 
Option 

This section, Combination Program 
Option, is new. The section of the 
NPRM entitled '‘Additional Head Start 
Program Option Variations" has been 
redesignated as § 1306.35. This change 
defines a third program option for 
delivering Head Start services in 
addition to the two program options 
proposed in the NPRM. In the section by 
section discussion of the NPRM we 
explained that we were considering 
creating such an option. We asked for 


public comments about the goals and 
effectiveness of combination models 
that Head Start grantees are already 
operating, using the flexibility allowed 
in existing regulations. We also asked 
for recommendations regarding the 
minimum hours and days of service that 
a combination model would need to 
provide to assure gains to children and 
families. Finally, we asked the public to 
comment on the impact on existing 
combination models if no third option 
were allowed. 

A number of respondents urged that 
we create such an option. They argued 
convincingly that it is possible to 
combine the benefits of both center- 
based and home-based program options 
into one option. Many of these 
comments came from representatives of 
agencies that currently operate a 
combination-type model and wish to 
continue doing so. Many respondents 
cited the benefits that families and 
communities have been receiving for 
years from combination-type programs 
and the disruption and loss that would 
be caused by eliminating the model. 
Typically, these grantees operate classes 
for two or three aays per week and 
provide one or two home visits a month. 
This means they provide fewer days of 
classes but more home visits than a 
standard center-based program option. 

The combination program option 
specified in § 1306.34 is intended to 
provide children and families with a 
Head Start experience that is equivalent 
to that which they would receive in 
either a center-based or a home-based 
program option. It requires that grantees 
provide a minimum number of days of 
classes ranging from 32 to 96 days. 

These minimum class days are linked to 
minimum numbers of home visits that 
range from eight to 24. A combination 
program option center could operate for 
two class days a week and provide two 
home visits a month, or operate for three 
class days a week and deliver one home 
visit a month. We would note that these 
are minimums and that grantees may 
elect to provide additional services 
beyond these minimums. 

We received many comments from 
parents and staff of grantees that operate 
a combination home-based and center- 
based program. Their comments focused 
on the goals, effectiveness and 
acceptable minimums or ranges for days 
and hours of operation of such 
combination programs. The parents and 
staff of these grantees explained how 
their combination option utilized 
positive aspects of both the center-based 
and home-based program options. We 
agreed with these comments and have 
included a third design option, the 
combination program option, in 


addition to the center-based and home- 
based options contained in the NPRM. 
These comments resulted in expanding 
the options available to local grantees 
when choosing the type of program 
option most suitable to their service 
area. 

Section 1306.34(a)(2) provides a 
detailed breakout of the minimum 
number of class sessions and 
corresponding number of home visits 
that must be provided in the 
combination option. These specific 
levels are based on the experiences of 
local Head Start agencies which operate 
programs utilizing combination options. 
The detailed home visit/class session 
ratios reflect the composite designs of 
these current programs in which one 
home-visit provides benefits equivalent 
to four days of class sessions: in the 
home-based option a minimum of 32 
home visits are required, while in the 
center-based option a minimum of 128 
class sessions are required—a ratio of 
one home visit to four class sessions. 
Such an approach ensures that programs 
will provide the same quantity of 
services for families enrolled in the 
combination program options as is 
provided to families enrolled in either 
the home-based or center-based options. 

After examining the type of current 
combination-type models that grantees 
described, it was found that almost all 
of them provide between eight and 24 
home visits a year, an average of one to 
three home visits per month. We have 
adopted the range of eight to 24 as the 
numbers of home visits which when 
combined with associated numbers of 
class sessions constitute tlie minimum 
numbers of home visits and class 
sessions that are required for this 
option. Grantees that select the 
combination option should make a 
commitment to it as a district model 
intended to provide the benefits of both 
the center-based and home-based 
options. We believe that the 
combination option would lose its 
distinct nature if fewer numbers of 
home visits and class sessions beyond 
the ranges we have defined were 
allowed. For example, we do not believe 
it would be effective for a grantee that 
is essentially operating a center-based 
option to drop four days below the 128 
minimum and add one home-visit. A 
table has been provided in 
§ 1306.34(a)(2) to set forth in a clear and 
direct way all of the various 
combinations of minimum levels that 
are allowed. ^ . 

Most grantees that operate this tvoe o! 
option already meet, or very nearly 
meet, the minimum service levels 
required by this rule. There were a fo'v 
respondents that are substantially below 
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I these minimums who will need to 
I restructure their programs. For example, 
I in a program that operates two days a 
I week with only a few home visits 
I annually, it will be necessary to decide 
I whether to convert to a four or five-day 
I a week center-based program option, or 
I whether to add the home visits needed 
I to conform to the combination option 
equirements. 

Section 1306.34(b) and (c) require that 
I grantees operating the combination 
I program option must comply with 
I various relevant requirements for 
I center-based and home-based program 
[options found in § 1306.32 and 
[§1306.33. These include requirements 
[regarding class sizes and ratios of 
I families to home visitors. 

To assure that staff to child ratios are 
[maintained, a new § 1306.20(d] has been 
[added that requires a grantee operating 
[the combination program option to have 
[two paid staff (a teacher, a teacher’s aide 
[or two teachers) and, whenever 
[possible, a volunteer in its classes. It 
[also requires home visits to be 
[conducted by staff qualified to conduct 
[such visits. 

[section 1306.35 Additional Head Start 
am Option Variations 

This section, § 1306.34 of the NPRM, 
[explains that additional program option 
[variations may be approved by the 
ommissioner of the Administration for 
hildren. Youth and Families, 
hmments on this section dealt mainly 
Mrith the need to allow more flexibility 
the design of programs. The creation 
jofthe combination program option 
IBddresses this concern. 

:tion 1306.36 Compliance Waiver 

In response to several comments 
warding difficulties grantees could 
lave in implementing § 1306.32 through 
B 1306.34 of subpart C, we have added 
^new section that allows the 
^mmissioner of the Administration on 
Ihildren, Youth and Families to grant a 
waiver to individual grantees when, on 
|he basis of the supporting evidence, he 
br she determines that the grantee made 
\ reasonable effort to comply but was 
piable to do so because of limitations or 
pcumstances within a specific 
jDininunity or communities served by 
^9 grantee. For example, a waiver could 
9 grant^ to a grantee for a specific 
[ime-period when the grantee is unable 
10 comply with the requirement 
Named in section § 1306.32(b) and (c) 
^ operate each double session class for 
one-half hours because of 
Faculties with transportation systems 
F one or more of its centers. This 
favier could allow the grantee extra 


time to negotiate alternative 
transportation arrangements. 

V. Resource Implications 

In order to comply with these 
regulations, some Head Start programs 
will have to make changes in class size 
and/or hours and days of operation. 
Estimates of the cost of those changes 
were made based on a variety of 
assumptions. 

On the assumption that no children 
will be dropped from a program, 
estimates have been made of the number 
of additional classes that would be 
needed to serve those children whose 
classes must be reduced in size. 
Estimates were also made of the 
additional resources needed to increase 
days and hours of service. An 
alternative assumption is that 
enrollment levels will be reduced where 
class size is too large and there are no 
classes with smaller numbers of 
children that can absorb more 
participants. 

In reality, the promulgation of this 
rule will probably result in an increase 
in total classes for some grantees and a 
decrease in the number of children 
served by other grantees. It should be 
noted that in no instance would 
currently enrolled children be dropped 
from the program. If necessary, 
decreases in enrollment would take 
place at the beginning of a new program 
year and would be accomplished by 
enrolling fewer children. 

Some grantees will have to decide 
whether or not to change the program 
options they are presently operating. 
Primarily, these are grantees that 
operate center-based program options 
which are now split sessions (two and 
three days of classroom operations each 
week) or variations in center attendance. 

We estimate that the changes 
proposed in the final rule will cost less 
than $9 million, or less than one half of 
one percent of current spending. These 
funds are needed primarily to reduce 
class size and to increase the amount of 
contact between the program and the 
child and family. Grantees needing 
funding increases to implement the 
requirements of this rule will be given 
the opportunity to request these funds 
from the responsible Regional Office. 

All reasonable requests will be funded, 
using a portion of the approximately 
$46 million in quality improvement 
funds from the proposed FY 1993 
funding increase for the Head Start 
program. 


VI. Redeaignation Table 


SecSon of the floal 
rule 

Superseded rute/poUcy or 
identiftcatk>n of new 
ment 

1306.20 ... 

Head Stait Manual of PoNdee 
and Instructlona. 6106>1. 
(1967); part B. section 3<g). 

1306^1 .. 

New Requirement. 

1306.22 _ 

Head Start Manual of PoNclee 
and Inetrucdone, 6108-1, 
(1967); part B. section 3(f). 

1306.23 .. 

Program Options for PioN 
Head Start 45 CFR part 
1304. appeNx A. section 
A.7. 

1306.30<a) .. 

Program Opdone tor Project 
Head Start, 45 CFR part 
1304, appendix A. section 

A.4. 

1306.30<b) and (c) „ 

New Requirement 

1306.3(Hd) . 

Program Optlone tor Project 
Head Start 45 CFR part 
1304, appendix A. section 
A. 

1306.31 . 

Program Options lor Project 
Head Start. 45 CFR part 
1304, appendix A. section 
A.2.. 3. and 9. 

1306.32(a) . 

Enroltment and Atferxlarice 
Policies In Head Start, S- 
30-317-1: section S-30- 
317-1-30, Definition #9; 
section S-30-317-1-40. A 
2c(2). e(1 and 2). 

New Requirement 

1306.32(b) . 

Program Options tor Project 
Head Start, 45 CFR ^rt 
1304, appendix A. section 
B.1. and 2. 

Clarification of Program Op¬ 
tions Policy. IN 72.12. N~ 
30-336-2. 

New Requirenrent 

1306.32(c).. 

Program Options lor Project 
Head Start 45 CFR part 
1304, apperxlte A. section 
B.3. 

New RequIrenterTt. 

1306.32(d) .. 

Use of Head Start Funds to 
Provide Full Day Services, 
TN 72.6, N-00-336-1. 

Length of Full Year Part Day 
Programs UttUzirrg the 
Standard Head Start Model, 
TN 72.9, N-30-335-1. 

Clarification of Full Day Serv¬ 
ices PoHcy, TN 72.13, N- 
30-334-2. 

1306.33(a). (b) and 

Program OptlorTS tor Project 

(c). 

Head Start 45 CFR part 
1304, appendix A. section 
B.4. 

New Requirement. 

1306.34 ... 

New Section. 

1306.35 . 

Program Options tor Project 
Head Start 45 CFR pan 
1304, appendix A, sectton 
B.5. 

Locally Designed Option Re¬ 
view Process, TN 72.11. N- 
30-21 la-1. 


VII. Impact Analysis 

Executive Order 12291 

Executive Order 12291 requires that a 
regulatory impact analysis be prepared 
for major rules, which are defined in the 
Order as any rule that has an annual 
effect on the national economy of $100 
million or more, or certain other 
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specified effects. The Department has 
determined that this rule is not a major 
rule within the Executive Order because 
it will not have an annual effect on the 
economy of $100 million or more; nor 
result in a major increase in costs or 
prices for consumers, any industries, 
any governmental agencies, or any 
geographic region; and, they will not 
have an adverse effect on competition, 
employment, investment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or import markets. 

This final rule consolidates and 
clarifies existing regulations and 
policies regarding Head Start staffing 
patterns and options. It establishes new 
staffing requirements, hours and days of 
program operation, class size and home 
visitor caseload. Also, it allows 
programs to operate a combination 
program option that combines features 
of the center-based and home-based 
programs. 

Tnis rule will ensure that Head Start 
programs maintain levels of service 
quality that will continue to promote 
lasting benefits to children from low- 
income families. The staffing 
requirements will ensure that Head Start 
children are being served by adequate 
numbers of trained and well supervised 
staff. 

Based on Head Start program and cost 
data, estimates were made of the 
number of programs affected by this 
final rule and the additional resources 
needed to implement the requirements. 
Our estimate of resource needs is based 
on the assumption that there will be no 
reduction in the number of children 
receiving services. Even though there 
will be some grantees that will need to 
reduce the size of some of their classes, 
the funding increases received in fiscal 
year 1992 will more than make up the 
difference by adding substantially to the 
total number of children receiving 
services. 

We estimate that the changes in the 
final rule will cost approximately $8.2 
million, an amount equal to less than 
four-tenths of one percent of the overall 
spending level appropriated for the 
Head Start program. The changes in the 
final rule will be implemented over a 
two year period. Thus, the Department 
concluded that this rule is not a major 
rule wilhin the meaning of the 
Executive Order because it does not 
meet the threshold criteria. 

Regulatory Flexibility Act of 1980 

Consistent with the Regulatory 
Flexibility Act of 1980 (5 U.S.C. ch.6), 
ACYF endeavors to anticipate and 
reduce the impact of rules and 


paperwork requirements on small 
businesses. For each rule with a 
‘‘significant economic impact on a 
substantial number of small entities,” 
ACYF prepares an analysis describing 
the rule’s impact on small entities. 

Small entities are defined in the Act to 
include small businesses, small non¬ 
profit organizations, and small entities. 
While these regulations would affect 
small entities, these requirements are 
not substantial and most Head Start 
grantees already meet all or some of the 
proposals. 

As stated in the NPRM, we expect that 
less than 25 percent of the grantees will 
have to make changes in class size and 
less than 20 percent of the grantees will 
have to make changes in the amount of 
contact with children and families. No 
comments were received which changed 
this view. For these reasons, the 
Secretary certifies that this rule will not 
have a significant impact on a 
substantial number of small entities. 

Paperwork Reduction Act 

Under the Paperwork Reduction Act 
of 1980, Public Law 96-511, all 
Departments are required to submit to 
the Office of Management and Budget 
for review and approval any reporting or 
recordkeeping requirement inherent in a 
proposed or final rule. This final rule 
does not contain information collection 
requirements or increase Federal 
paperwork burden on the public or 
private sector. 

List of Subjects 

45 CFR Part 1304 

Dental health. Education of the 
Disadvantaged, Health care. Mental 
Health Program, Nutrition, Parent 
involvement. Social programs. 

45 CFR Part 1306 

Child development. Education, Grant 
Programs/Social Programs, 
Handicapped, Head Start, Pre-school 
education. 

(Catalog of Federal Domestic Assistance 
Program Number 93.600, Project Head Start) 

Dated: May 20,1992. 

Jo Anne B. Barnhart, 

Assistant Secretary for Children and Families. 

Approved: August 4,1992. 

Louis W. Sullivan, 

Secretary. 

For the reasons set forth in the preamble, 
subchapter B, Chapter XIII, of title 45 of the 
(k)de of Federal Regulations is amended as 
follows: 

l.The authority citation for part 1304 
continues to read as follows: 

Authority: 42 U.S.C. 9831 et seq. 


PART 1304—[AMENDED] 

Appendix A—[Removed] 

2. Appendix A of part 1304 is 
removed and reserv^. 

3. Part 1306 is added to read as 
follows: 

PART 1306—HEAD START STAFFING 
REQUIREMENTS AND PROGRAM 
OPTIONS 

Subpart A—General 

Sec. 

1306.1 Purpose and scope. 

1306.2 Effective dates. 

1306.3 Definitions. 

Subpart B—Head Start Program Staffing 
Requirements. 

1306.20 Program staffing patterns. 

1306.21 Staff qualification requirements. 

1306.22 Volunteers. 

1306.23 Training. 

Subpart C—Head Start Program Options 

1306.30 Provision of comprehensive child 
development services. 

1306.31 Choosing a Head Start program 
option. 

1306.32 Center-based program option. 

1306.33 Home-based program option. 

1306.34 Combination program option. 

1306.35 Additional Head Start program 
option variations. 

1306.36 Compliance waiver. 

Authority: 42 U.S.C 9831 et seq. 

Subpart A—General 

§ 1306.1 Purpose and scope. 

This part sets forth requirements for 
Head Start program staffing and 
program options that all Head Start 
grantees, with the exception of the 
Parent Child Center programs, are 
required to meet. These requirements, 
including those pertaining to staffing 
patterns, the choice of the program 
options to be implemented and the 
acceptable ranges in the implementation 
of those options, have been developed 
to help maintain and improve the 
quality of Head Start and to help 
promote lasting benefits to the children 
and families being served. 

S1306.2 Effective dates. 

(a) Except as provided in paragraph 
(b) of this section. Head Start grantees 
funded or refunded after June 7,1993, 
must comply with these requirements 
by such times in their grant cycles as 
new groups of children begin receiving 
services. This does not preclude 
grantees from voluntarily coming into 
compliance with these regulations prior 
to the effective date. 

(b) With respect to the requirements 
of § 1306.32(b)(2), grantees that are 
currently operating classes in double 
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session center-based options for less 
than three and a half hours per day. but 
for at least three hours per day, may 
continue to do so until September 1, 

1995, at which time they must comply 
with the three and one-half hour 
minimum class time requirement. 

§1306.3 Definitions. 

(a) Center-based pro^m option 
means Head Start services provided to 
children primarily in classroom settings. 

(b) Combination program option 
means Head Start services provided to 
children in both a center setting and 
through intensive work with the child's 
parents and family at home. 

(c) Days of operation means the 
planned days during which children 
will be receiving direct Head Start 
component services in a classroom, on 
a field trip or on trips for health-related 
activities, in group socialization or 
when parents are receiving a home visit. 

(d) Double session variation means a 
variation of the center-based program 
option that operates with one teacher 
who works with one group of children 
in a morning session and a different 
group of children in an afternoon 
session. 

(e) Full-day variation means a 
variation of the center-based program 
option in which program operations 
continue for longer than six hours per 
day. 

(f) Group socialization activities 
means the sessions in which children 
and parents enrolled in the home-based 
or combination program option interact 
with other home-based or combination 
children and parents in a Head Start 
classroom, community facility, home, or 
on a field trip. 

(g) Head Start class means a group of 
children supervised and taught by two 
paid staff members (a teacher and a 
teacher aide or two teachers) and, where 
possible, a volunteer. 

(h) Head Start parent means a Head 
Start child’s mother or father, other ^ 
family member who is a primary 
caregiver, foster parent, guardian or the 
person with whom the child has been 
placed for purposes of adoption pending 
a final adoption decree. 

(i) Head Start program is one operated 
by a Head Start grantee or delegate 
agency. 

(j) Home-based program option means 
Head Start services provided to 
children, primarily in the child's home, 
Ihrough intensive work with the child’s 
parents and family as the primary factor 
in the growth and development of the 
child. 

ft) Home visits means the visits made 
to a child’s home by the class teacher in 
a center-based program option, or home 


visitors in a home-based program 
option, for the purpose of assisting 
parents in fostering the growth and 
development of their child. 

(l) Hours of operation means the 
planned hours per day during which 
children and families will be receiving 
direct Head Start component services in 
a classroom, on a field trip, while 
receiving medical or dental services, or 
during a homo visit or group 
socialization activity. Hours of 
operation do not include travel time to 
and from the center at the beginning and 
end of a session. 

(m) Parent-teacher conference means 
the meeting held at the Head Start 
center between the child’s teacher and 
the child’s parents during which the 
child’s progress and accomplishments 
are discussed. 

Subpart B—Head Start Program 
Staffing Requirements 


§ 1306.20 Program staffing patterns. 

(a) Grantees must provide adequate 
suoervision of their staff. 

(b) Grantees operating center-based 
program options must employ two paid 
staff persons (a teacher and a teacher 
aide or two teachers) for each class. 
Whenever possible, there should be a 
third person in the classroom who is a 
volunteer. 

(c) Grantees operating home-based 
program options must employ home 
visitors responsible for home visits and 
group socialization activities. 

(d) Grantees operating a combination 
program option must employ, for their 
classroom operations, two paid staff 
persons, a teacher and a teacher aide or 
two teachers, for each class. Whenever 
possible, there should be a third person 
in the classroom who is a volunteer. 
They must employ staff for home visits 
who meet the qualifications the grantee 
reouires for home visitors. 

(e) Classroom staff and home visitors 
must be able to communicate with the 
families they serve either directly or 
through a translator. They should also 
be familiar with the ethnic background 
of these families. 


§ 1306.21 Staff qualification requirements. 

Head Start programs must comply 
with section 648 of the Head Start Act 
and any subsequent amendments, 
regarding the qualifications of classroom 
teachers. 

§1306.22 Volunteers. 

(a) Head Start programs must use 
volunteers to the fullest extent possible. 
Head Start grantees must develop and 
implement a system to actively recruit, 
train and utilize volunteers in the 
program. 


(b) Special efforts must be made to 
have volunteer participation, especially 
parents, in the classroom and during 
group socialization activities. 

§1306.23 Training. 

(a) Head Start grantees must provide 
pre-service training and in-service 
training opportunities to program staff 
and volunteers to assist them in 
acquiring or increasing the knowledge 
and skills they need to fulfill their job 
responsibilities. This training must be 
directed toward improving the ability of 
staff and volunteers to deliver services 
required by Head Start regulations and 
policies. 

(b) Head Start grantees must provide 
staff with information and training 
about the underlying philosophy and 
goals of Head Start and the program 
options being implemented. 

Subpart C—-Head Start Program 
Options 

§ 1306.30 Provisions of comprshsnslvs 
child devstopment services. 

(a) All Head Start grantees must 
provide comprehensive child 
development services, as defined in the 
Head Start Performance Standards. 

(b) All Head Start grantees must 
provide classroom or group 
socialization activities for the child as 
well as home visits to the parents. The 
major purpose of the classroom or 
socialization activities is to help meet 
the child’s development needs and to 
foster the child’s social competence. 

The major purpose of the home visits is 
to enhance the parental role in the 
growth and development of the child. 

(c) The facilities used by Head Start 
grantees for regularly scheduled center- 
based and combination program option 
classroom activities or home-based 
socialization activities must comply 
with State and local requirements 
concerning licensing. In cases where 
these licensing standards are less 
comprehensive or less stringent than 
Head Start regulations, or where no 
State or local licensing standards are 
applicable, grantees are, at a minimum, 
required to assure that their facilities are 
in compliance with Head Start 
Performance Standards related to health 
and safety found in 45 CFR 1304.2-3. 

(d) All grantees must identify, secure 
and use community resources in the 
provision of services to Head Start 
children and their families prior to 
using Head Start funds for these 
services. 

§ 1306.31 Choosing a Head Start program 
option. 

(a) Grantees may choose to implement 
one or more than one of three program 
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options: a center-based option, a home- 
based program option or a combination 
program option. 

(b) The program option chosen must 
meet the needs of the children and 
families as indicated by the community 
needs assessment conducted by the 
grantee. 

(c) When assigning children to a 
particular program option, Head Start 
grantees that operate more than one 
program option must consider such 
factors as the child’s age, developmental 
level, disabilities, health or learning 
problems, previous preschool 
experiences and family situation. 
Grantees must also consider parents’ 
concerns and wishes prior to making 
final assignments. 

§1306.32 Center-based program option. 

(а) Class size. (1) Head Start classes 
must be staffed by a teacher and an aide 
or two teachers and, whenever possible, 
a volunteer. 

(2) Grantees must determine their 
class size based on the predominant age 
of the children who will participate in 
the class and whether or not a center- 
based double session variation is being 
implemented. 

(3) For classes serving predominantly 
four or five-year-old children, the 
average class size of that group of 
classes must be between 17 and 20 
children, with no more than 20 children 
enrolled in any one class. 

(4) When double session classes serve 
predominantly four or five-year-old- 
children, the average class size of that 
group of classes must be between 15 and 
17 children. A double session class for 
four or five-year old children may have 
no more than 17 children enrolled. (See 
paragraph (c) of this section for other 
requirements regarding the double 
session variation.) 

(5) For classes serving predominantly 
three-year-old children, the average 
class size of that group of classes must 
be between 15 and 17 children, with no 
more than 17 children enrolled in any 
one class. 

(б) When double session classes serve 
predominantly three-year-old children, 
the average class size of that group of 
classes must be between 13 and 15 
children. A double session class for 
three-year-old children may have no 
more than 15 children enrolled. (See 
paragraph (c) of this section for other 
requirements regarding the double 
session variation.) 

(7) It is recommended that at least 13 
children be enrolled in each center- 
based option class where feasible. 

(8) A class is considered to serve 
predominantly four- or five-year-old 
children if more than half of the 


children in the class will be four or five 
years old by whatever date is used by 
the State or local jurisdiction in which 
the Head Start program is located to 
determine eligibility for public school. 

(9) A class is considered to serve 
predominantly three-year-old children if 
more than half of the children in the 
class will be three years old by whatever 
date is used by the State or local 
jurisdiction in which Head Start is 
located to determine eligibility for 
public school. 

(10) Head Start grantees must 
determine the predominant age of 
children in the class at the start of the 
year. There is no need to change that 
determination during the year. 

(11) In some cases. State or local 
licensing requirements may be more 
stringent than these class requirements, 
preventing the required minimum 
numbers of children from being enrolled 
in the facility used by Head Start, Where 
this is the case. Head Start grantees 
must try to find alternative facilities that 
satisfy licensing requirements for the 
numbers of children cited above. If no 
alternative facilities are available, the 
responsible HHS official has the 
discretion to approve enrollment of 
fewer children than required above. 

(12) The chart below may be used for 
easy reference: 


Predominant age of chil¬ 
dren In the class 


Funded class size [Fund¬ 
ed enrollmentl 


4 and 5 year olds 


4 and 5 year olds in dou¬ 
ble session classes. 


3 year olds 


3 year olds In double 
session classes. 


Program average of 17- 
20 children enrolled 
per class In these 
classes. No more than 
20 children enrolled in 
any class. 

Program average of 15- 
17 children enrolled 
per class In these 
classes. No more than 
17 children enrolled in 
any class. 

Program average of 15- 
17 children enrolled 
per class in these 
classes. No more than 
17 children enrolled In 
any class. 

Program average of 13- 
15 children enrolled 
per class In these 
classes. No more than 
15 children enrolled in 
any class. 


(b) Center-based program option 
requirements. (1) Glasses must operate 
for four or five days per week or some 
combination of four and five days per 
week. 

(2) Glasses must operate for a 
minimum of three and one-half to a 
maximum of six hours per day with four 
hours being optimal. 

(3) The annual number of required 
days of planned class operations (days 


when children are scheduled to attend) 
is determined by the number of days per 
week each program operates. Programs 
that operate for four days per week must 
provide at least 128 days per year of 
planned class operations. Programs that 
operate for five days per week must 
provide at least 160 days per year of 
planned class operations. Grantees 
implementing a combination of four and 
five days per week must plan to operate 
between 128 and 160 days per year. The 
minimum number of planned days of 
service per year can be determined by 
computing the relative number of four 
and five day weeks that the program is 
in operation. All center-based program 
options must provide a minimum of 32 
weeks of scheduled days of class 
operations over an eight or nine month 
period. Every effort should be made to 
schedule makeup classes using existing 
resources if planned class days fall 
below the number required per year. 

(4) Programs must make a reasonable 
estimate of the number of days during 
a year that classes may be closed due to 
problems such as inclement weather or 
illness, based on their experience in 
previous years. Grantees must make 
provisions in their budgets and program 
plans to operate makeup classes and 
provide these classes, when needed, to 
prevent the number of days of service 
available to the children from falling 
below 128 days per year. 

(5) Each individual child is not 
required to receive the minimum days 
of service, although this is to be 
encouraged in accordance with Head 
Start policies regarding attendance. The 
minimum number of days also does not 
apply to children with disabilities 
whose individualized education plan 
may require fewer planned days of 
service in the Head Start program. 

(6) Head Start grantees operating 
migrant programs are not subject to the 
requirement for a minimum number of 
planrfed days, but must make every 
effort to provide as many days of service 
as possible to each migrant child and 
family. 

(7) Staff must be employed for 
sufficient time to allow them to 
participate in pre-service training, to 
plan and set up the program at the start 
of the year, to close the program at the 
end of the year, to conduct home visits, 
to conduct health examinations, 
screening and immunization activities, 
to maintain records, and to keep service 
component plans and activities current 
and relevant. These activities should 
take place outside of the time scheduled 
for classes in center-based programs or 
home visits in home-based programs. 

(8) Head Start grantees must develop 
and implement a system that actively 
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encourages parents to participate in two 
home visits annually for each child 
enrolled in a center-based pro^am 
option. These visits must be initiated 
and carried out by the child‘s teacher. 

The child may not be dropped from the 
program if the parents will not 
^icipate in the visits. 

^9) Head Start grantees operating 
migrant programs are required to plan 
for a minimum of two parent-teacher 
conferences for each child during the 
time they serve that child. Should time 
and circumstance allow, migrant 
programs must make every effort to 
conduct home visits. 

(c) Double session variation. (1) A 
center-based option with a double 
session variation employs a single 
teacher to work with one group of 
children in the morning and a different 
group of children in the afternoon. 

Because of the larger number of children 
and families to whom the teacher must 
provide services, double session 
program options must comply with the 
requirements regarding class size 
explained in paragraph (a) of this 
section and with all other center-based 
requirements in paragraph (b) of this 
section with the exceptions and 
additions noted in paragraphs (c) (2) 

and (3) of this section. 

(2) ^ch program must operate classes 
for four days per week. 

(3) Each double session classroom 
staft member must be provided adequate 
break time during the course of the day. 
In addition, teachers, aides and 
volunteers must have appropriate time 

to prepare for each session together, to 
set up the classroom environment and 
to give individual attention to children 
entering and leaving the center. 

(d) Full day variation. (1) A Head 
Start grantee implementing a center- 
based program option may operate a full 
day variation and provide more than six 
hours of class operations per day using 
Head Start funds. These programs must 
comply with all the requirements 
regarding the center-based program 
option found in paragraphs (a) and (b) 

of this section with the exception of 
paragraph (b)(2) regarding the hours of 
service per day. 

(2) Programs are encouraged to meet 
the needs of Head Start families for full 
day services by securing funds from 
other agencies. Before implementing a 
full day variation of a center-based 
option, a Head Start grantee should 
demonstrate that alternative enrollment 
opportunities or funding from non-Head 
Start sources are not available for Head 
Start families needing full-day child 
owe services. 

, grantees may provide 

full day services only to those children 


and families with special needs that 
justify full day services or to those 
children whose parents are employed or 
in job training with no caregiver present 
in the home. The records of each child 
receiving services for more than six 
hours per day must show how each 
child meets ^e criteria stated above. 

(e) Non-Head Start services. Grantees 
may charge for services which are 
provided outside the hours of the Head 
Start program. 

S1306.33 Home-based program option. 

(a) Grantees implementing a home- 
based program option must: 

(1) Provide one home visit per week 
per family (a minimum of 32 home 
visits per year) lasting for a minimum of 
1 and Vz hours each. 

(2) Provide, at a minimum, two group 
socialization activities per month for 
each child (a minimum of 16 group 
socialization activities each year). 

(3) Make up planned home visits or 
scheduled group socialization activities 
that were canceled by the grantee or by 
program staff when this is necessary to 
meet the minimums stated above. 
Medical or social service appointments 
may not replace home visits or 
scheduled group socialization activities. 

(4) Allow staff sufficient employed 
time to participate in pre-service 
training, to plan and set up the program 
at the start of the year, to close ffie 
program at the end of the year, to 
maintain records, and to keep 
component and activities plans current 
and relevant. These activities should 
take place when no home visits or group 
socialization activities are planned. 

(5) Maintain an average caseload of 10 
to 12 families per home visitor with a 
maximum of 12 families for any 
individual home visitor. 

(b) Home visits must be conducted by 
trained home visitors with the content 
of the visit jointly planned by the home 
visitor and the parents. Home visitors 
must conduct the home visit with the 
participation of parents. Home visits 
may not be conducted by the home 
visitor with only babysitters or other 
temporary caregivers in attendance. 

(1) The purpose of the home visit is 
to help parents improve their parenting 
skills and to assist them in the use of the 
home as the child's primary learning 
environment. The home visitor must 
woric with parents to help them provide 
learning opportunities that enhance 
their child's growth and development. 

(2) Home visits must, over the course 
of a month, contain elements of all Head 
Start program components. The home 
visitor is the person responsible for 
introducing, arranging and/or providing 
Head Start services. 


(c) Group socialization activities must 
be focused on both the children and 
parents. They may not be conducted by 
the home visitor with babysitters or 
other temporary caregivers. 

(1) The purpose of these socialization 
activities for the children is to 
emphasize peer group interaction 
through age appropriate activities in a 
Head Start classroom, community 
facility, home, or on a field trip. The 
children are to be supervised by the 
home visitor with parents observing at 
times and actively participating at other 
times. 

(2) These activities must be designed 
so that parents are expected to 
accompany their children to the group 
socialization activities at least twice 
each month to observe, to participate as 
volunteers or to engage in activities 
designed specifically for the parents. 

(3j Grantees must follow the nutrition 
requirements specified in 45 CFR 
1304.3-10(b)(l) and provide appropriate 
snacks and meals to the children during 
group socialization activities. 

§ 1306.34 Combination program option. 

(a) Combination program option 
requirements: (1) Grantees 
implementing a combination program 
option must provide class sessions and 
home visits that result in an amount of 
contact with children and families that 
is, at a minimum, equivalent to the 
services provided through the center- 
based program option or the home- 
based program option. 

(2) Acceptable combinations of 
minimum number of class sessions and 
corresponding number of home visits 
are shown below. Combination 
programs must provide these services 
over a period of 8 to 12 months. 


Number of class S6ssk>r» 

Number of 
home visits 

96 ... 

8 

92-95 ... 

9 

Afl-01 

10 

RA-IV7 . 

11 

ftfWW 

12 

7IW7Q 

13 

79-7«> 

14 

60-71 ... 

15 

64-67 ., ,. 

16 

60-63 .,.. 

17 

56-59 ... 

18 

52-55 .. 

19 

46-51 ... 

20 

44-47 .. 

21 

40-43 ... 

22 


23 

32-35 . 

24 


(3) The following are examples of 
various configurations that are possible 
for a program that operates for 32 weeks: 

• A program operating classes three days 
a week and providing one home visit a 
month (96 classes and 8 home visits a year); 
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• A program operating classes two days a 
week and providing two liome visits a month 
(64 classes and 16 home visits a year): 

• A program operating classes one day a 
week and providing three home visits a 
month (32 classes and 24 home visits a year), 

(4) Grantees operating the 
combination program option must make 
a reasonable estimate of the number of 
days during a year that centers may be 
closed due to problems such as 
inclement weather or illness, based on 
their experience in previous years. 
Grantees must make provisions in their 
budgets and program plans to operate 
make-up classes up to the estimated 
number, and provide these classes, 
when necessary, to prevent the number 
of days of classes from falling below the 
number required by paragraph (a)(2) of 
this section. Grantees must make up 
planned home visits that were canceled 
by the program or by the program staff 
if this is necessary to meet the 
minimums required by paragraph (a)(2) 
of this section. Medical or socid service 
appointments may not replace home 
visits. 

(b) Requirements for ciass sessions: 

(1) Grantees implementing the 
combination program option must 


comply with the class size requirements 
contained in § 1306.32(a). 

(2) The provisions of the following 
sections apply to grantees operating the 
combination program option: 

§ 1306.32(b) (2), (5), (6), (7) and (9). 

(3) If a grantee operates a double 
sessioh or a full day variation, it must 
meet the provisions concerning double¬ 
sessions contained in § 1306.32(c)(1) 
and (3) and the provisions for the 
center-based program option's full day 
variation found in § 1306.32(d). 

(c) Requirements for home visits: (1) 
Home visits must last for a minimum of 
1 and V 2 hours each. 

(2) The provisions of the following 
section, concerning the home-based 
program option, must be adhered to by 
grantees implementing the combination 
program option: § 1306.33(a) (4) and (5): 
and^l306.33(b). 

§ 1306.35 Additional Head Start program 
option variations. 

In addition to the center-based, home- 
based and combination program options 
defined above, the Commissioner nf the 
Administration on Children, Youth and 
Families retains the right to fund 
alternative program variations to meet 
the unique needs of communities or to 


demonstrate or test akemative 
approaches for providing Head Start 
services, 

§ 1306.36 Complianoa waiver. 

An exception to one or more of the 
requirements contained in §§1306.32 
through 1306.34 of subpart C will be 
granted only if the Commissioner of the 
Administration on Children, Youth and 
Families determines, on the basis of 
supporting evidence, that the grantee 
made a reasonable effort to comply with 
the requirement but was unable to do so 
because of Umitations or circumstances 
with a specific community or 
commimities served by the grantee. 

(FR Doc. 92-29520 Filed 12-7-92; 8:45 am) 
BILUNQ CODE 413(M>1-M 
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DEPARTMENT OF DEFENSE 
Army Corps of Engineers 
33 CFR Part 334 

Restricted Area, Federal Correctional 
Institution, Terminal Island, 
Reservation Point, CA 

AGENCY: U.S. Army Corps of Engineers, 
DOD. 

ACTION: Interim final rule. 

SUMMARY: This interim final rule invites 
comments on the C.orps of Engineers 
proposal to establish a restricted area in 
the waters of the Pacific Ocean on the 
west side of Reservation Point adjacent 
to the Federal Correctional Institution 
on Terminal Island in San Pedro Bay, 
Los Angeles County. California. The 
area in the vicinity of the Federal 
Correctional Institution must be 
protected because it contains a security 
interest which if compromised would 
cause damage to the integrity of the 
prison. Entry into the restricted area is 
prohibited to all vessels except U.S. 
Coast Guard vessels, local, State and 
Federal law enforcement agencies. 
DATES: Interim final rule effective 
December 8, 1992. Written comments 
must be received on or before January 7, 
1993. 

ADDRESSES: HQUSACE. CECWDR, 
Washington, DC 20314-1000. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Tiffany Welch at'121.8') 894-5606 or 
Mr. Ralph Eppard at (202) 272-1783. 
SUPPLEMENTARY INFORMATION: The 
Warden, Federal Prison System, Federal 
Correctional Institution, Los Angeles^ 
has requested the Army Corps of 
Engineers to establish a restricted area 
in the waters adjacent to the Federal 
Correctional Institution, in San Pedro 
Bay, Caldfocnia. The restricted area will 
extend approximately 150 feet (50 
yards?), oirt from and parallel to the 
prison perimeter fenoe in the bay. The 
restricted area will be marked by three 
(3) special purpose buoys, white in 


color with an nrange diamoi^ in the 
canter. There Is no anticipated 
navigational hazard or interfermce with 
existing waterway traffic. There are tid 
recreational or commercial fisheries 
presently in or using the waters theS, 
surround the correctional facility. The 
Corps Los Angeles District Engineer 
issued a public notice which ‘solicited 
comments on this proposed restricted 
area to all known interested parties on 
January 18,1992, with the comment 
period expiring on February 18,1992. 
The District did not receive any 
objections to the establishment of the 
restricted area. This interim final rule is 
made effective immediately due to the 
existing and continuing threat to the 
security and safety of the public, 
personnel, and property at the Terminal 
Island Federal Prison. We will, 
however, consider any comments or 
objections submitted and make any 
changes to the regulations we determine 
to be appropriate. 

Economic Assessment and Certificotaon 

This interim final rule is issued with 
respect to a military function of the 
Defense Department and the provisions 
of Executive iGrdar 12291 do not apply. 
These interim final rules have been 
reviewed under the Regulatory 
Flexibility Act (Public Law 96-354), 
which requires the preparation of a 
regulatory flexibility analysis for any 
regulation that will have a s^nificant 
economic impact on a substantial 
number of small businesses (in., small 
bueinesses and small government 
jurisdictions,) It has been determined 
that this rule will not have a significant 
economic impact on a substantial 
number of small entities and that 
preparation of a r€^ulatory flexibility 
analysis is not warranted. 

List of Subjects in 33 CFR Part 334 

Navigation (water), Transportation, 
Danger zones. 


In consideration of the above, the 
Corps of Engineers is amending part 334 
of title 33 to read as follows: 

PART 334—DANGER ZONE AND 
RESTRICTED AREA REGULATIONS 

1. The authority citation for part 334 
continues to read as follows: 

Authority: 40 Stat. 266; (33 U.S.C 1) and 
40Stat. 892; (33 U.S.C. 3). 

2. Add a new section 334.938 to read 
es follows: 

S 334.938 Federal Correctionel Inethutlon, 
Terminal Island, San Pedro Bay, Callfomia; 
reelricted area. 

(al The area. The waters of San Pedro 
Bay on the west side of Reservation 
Point extending 150 feet (50 yards), 
from the Federal Correctional Institution 
fence along the shore to the following 
stations: 


Station 

Latitude 

Longitude 

1 . 

33"4y45.5" N 

118*18^.0" W 

2 . 

33"4337.0'' N 

1in5'58.(rW 

a. 

33®43'27.5'' N 

118«15'54.5"W 


The stations will be marked by three 
special purpose buoys (white with an 
orange diamond in the center). 

(b) The regulations. No vessel of any 
kind shall enter, navigate, anchor or 
moor within the restricted area without 
first obtaining the permission of the 
Warden, Federal Correctional 
Institution, Terminal Island. The 
regulations in this section shall be 
enforced by the U.S. Coast Guard, the 
Warden of the Federal Correctional 
Institution, Terminal Island, and such 
agencies and he/she may designate. 
Stanley G. Genega, 

Brigadier General (P), USA, Director of Qvil 
Works. 

,JFR Doc. 92-29643 Filed 11-7-92; 8:45 ami 
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DEPARTMENT OF EDUCATION 

34 CFR Part 21 
RIN: 1801-AA01 

Equal Access to Justice 

AGENCY: Department of Education. 
ACTION: Notice of proposed rulemaking. 

SUMMARY: The Secretary proposes to 
amend the regulations that implement 
the Equal Access to Justice Act. These 
proposed regulations are needed to 
implement amendments to the Equal 
Access to Justice Act and to incorporate 
a change necessitated by section 3501 of 
the Augustus F. Hawkins—Robert T. 
Stafford Elementary and Secondary 
School Improvement Amendments of 
1988 (Hawkins-Stafford). 

DATES: Comments must be received on 
or before January 7,1993. 

ADDRESSES: All comments concerning 
these proposed regulations should be 
addressed to David A. Berthiaume, U.S. 
Department of Education, Office of the 
General Counsel, 400 Maryland Avenue, 
SW., room 4122, Washington, DC 20202. 
FOR FURTHER INFORMATION CONTACT: 
David A. Berthiaume, (202) 401-3690. 
Deaf and hearing impaired individuals 
may call the Federal Dual Party Relay 
Service at 1-800-877-8339 (in the 
Washington, DC 202 area code, 
telephone 708-9300) between 8 a.m. 
and 7 p.m.. Eastern time. 

SUPPLEMENTARY INFORMATION: The Equal 
Access to Justice Act (EAJA), 5 U.S.C. 
504, requires Federal agencies to pay 
attorney fees and other litigation 
expenses to a prevailing party, other 
than the United States, in an adversary 
adjudication covered by the Act. This 
Act was amended in 1985 by the Equal 
Access to Justice Act, Extension and 
Amendment, Public Law 99-80, 99 Stat. 
183, 5 U.S.C. 504. Proposed changes in 
the regulations implementing these 
statutory revisions are discussed below. 
In addition, as noted below, one change 
in the regulations is proposed because 
of the revisions to Part E of the General 
Education Provisions Act (GEPA), 20 
U.S.C. 1234 et seq., by Hawkins- 
Stafford. 

Fees 

Section 21.50 of the proposed 
regulations provides that a prevailing 
party may be awarded fees and other 
expenses to be paid by the Department 
if the Department's position was not 
substantially justified. Whether or not 
the position of the agency was 
substantially justified must be 
determined on the basis of the 
administrative record as a whole. In 


addition, § 21.3 of the proposed 
regulations reflects the statutory 
amendment that the position of the 
Department includes the action or 
failure to act by the Department upon 
which the adversary adjudication is 
based. 

Covered Proceedings 

The EAJA was amended to include 
proceedings under the Contract 
Disputes Act of 1978. In addition, 
Hawkins-Stafford specifically applies 
the EAJA to proceedings conducted by 
the Office of Administrative Law Judges 
under part E of the General Education 
Provisions Act. Termination 
proceedings under title IV of the Higher 
Education Act are no longer included 
under the EAJA. Sections 487(b) and (c) 
of the Higher Education Act of 1965, as 
amended, have been changed, and, 
therefore, institutions no longer have 
the right to a formal adjudication under 
5 U.S.C. 554. Section 21.10 of these 
proposed regulations implements these 
statutory changes. 

Procedures 

Section 21.50 of the regulations 
would be amended to follow the model 
rules of the Administrative Conference 
of the United States (ACUS). Model 
rules for Implementation of the Equal 
Access to Justice Act, 51 FR 16659 
(1986) (to be codified at 1 CFR part 315). 
The model rules provide that fees and 
other expenses may be awarded in 
whole or in part against a Federal 
agency other than the Department if that 
other agency participated in the 
adversary proceeding and its position 
was not substantially justified. 

Section 21.41 of the regulations 
would be amended to require the 
adjudicative officer to grant an 
extension of time for filing the 
Department’s answer if the 
Department’s counsel shows good 
cause. The adjudicative officer shall also 
grant additional extensions if the 
Department’s counsel and the applicant 
jointly request an extension. 

Civil Rights Reviewing Authority 

Sections 21.52-21.54 of the proposed 
regulations would provide for the 
intermediate administrative review of a 
fee request by the Department’s Civil 
Rights Reviewing Authority (CRRA). 
This intermediate review is not part of 
the current regulations. The proposed 
regulations describe how the CRRA 
would handle intermediate review of 
EAJA issues. 

Section 21.40 of the proposed 
regulations would provide that if an 
application is subject to the jurisdiction 
of the CRRA, the applicant must serve 


the application on the CRRA and all I 
other parties to the adversary I 

adjudication. In addition, if the CRRA I 
receives an application, the CRRA shall I 
direct the adjudicative officer to issue I 
an initial decision within 30 days of the I 
completion of the proceeding on the I 
application. I 

Executive Order 12291 

These regulations have been reviewed! 
in accordance with Executive Order 1 
12291. They are not classified as major 
because they do not meet the criteria fori 
major regulations established in the 
order. 

Regulatory Flexibility Act Certification 

The Secretary certifies that the 
proposed regulations would not have a 
significant economic impact on a 
substantial number of small entities, 
Small entities that are prevailing parties 
in adversary proceedings covered by the 
Act may be affected by these regulations 
to the extent they choose to submit 
applications for an award of attorney 
fees and costs. No additional regulatory 
burden, however, is imposed on small 
entities; rather, fees and costs may be 
awarded to those entities that j 

voluntarily choose to submit 
applications. 

Paperwork Reduction Act of 1980 

These proposed regulations have been| 
examined under the Paperwork i 

Reduction Act of 1980 and have been I 
found to contain no information 
collection requirements. 

Invitation to Comment 

Interested persons are invited to 
submit comments and recommendations] 
regarding these proposed regulations. 

All comments suomitted in response 
to these proposed regulations will be 
available for public inspection during 
and after the comment period at the 
Department of Education, room 4122, 
400 Maryland Avenue, SW,, 
Washington, DC, between the hours of 
8:30 a.m. and 4 p.m., Monday through 
Friday of each week except Federal 
holidays. 

To assist the Department in 
complying with the specific 
requirements of Executive Order 12291 
and the Paperwork Reduction Act of 
1980 and their overall requirement of 
reducing regulatory burden, the 
Secretary invites comment on whether 
there may be further opportunities to 
reduce any regulatory burdens found in 
these proposed regulations. 

Assessment of Educational Impact 

The Secretary particularly requests 
comments on whether the proposed 
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regulations would require the 
transmission of information that is being 
gathered by or is available from any 
other agency or authority of the United 
States, 

List of Subjects in 34 CFR Part 21 
Administrative practice and 
procedure. Attorney fees, Equal Access 
to Justice Act, Repwling and 
recordkeeping requirements. 

(Catalog of Federal Domestic Assistance 
Number is not applicable.) 

Dated: August 13.1992. 

Lamar Alexander, 

Secretary of Education. 

The Secretary proposes to amend title 
34 of the Code of Federal Regulations by 
revising part 21 to read as follows: 

PART 21—EQUAL ACCESS TO 
JUSTICE 

Subpart A--G«nef8l 

Sec. 

21.1 Equal Access to Justice Act 

21.2 Time period when the Act applies. 

21.3 Definitions. 

Subpart B—Which Adversary Adjudications 
Are Covered? 

21.10 Adversary adjudications covered by 
the Act 

21.11 Effect of judicial review of adversary 
adjudication. 

Subpart 0—How Is EfigibUity Delormined? 

21.20 Types of eligible applicants. 

21.21 Determination of net worth and 
number of employees. 

21.22 Applicants representing others. 

Subpart D—How Does One Apply for an 
Award? 

21.30 Time for filing application. 

21.31 Contents of application. 

21.32 Confidentiality of information about 
net worth. 

21.33 Allowable fees and expenses. 

Subpart E—What Procsdures Ars Used In 
Conskterlng Applications? 

21.40 Filing and service of documents. 

21.41 Answer to application. 

21.42 Reply. 

21.43 Comments by other parties. 

21.44 Further proceedings. 

Subpart F—How Ars Awards Determined? 

21.50 Standards for awards. 

21.51 Initial decision in applications not 
subject to the CRRA, 

21.52 Initial decision by an adjudicative 
officer in applications subject to CRRA 
jurisdiction, 

21.53 Final decision of the CRRA. 

21.54 Review by the Secretary. 

21.55 Pinal decision if the Secretary does 
not review. 

21.56 Judicial review. 

Subpart Q—How Are Awards Paid? 

21.60 Payment of awards. 

21.61 Release. 


Authority; 5 U.S.C 504, unless otherwise 
noted. 

Subpart A—Ganend 

§21.1 Equal Access to Justice Act 

(a) The Equal Access to Justice Act 
(the Act) provides for the award of fees 
and other expenses to applicants that— 

(1) Are prevailing parties in adversary 
adjudications before the Department of 
Education; and 

(2) Meet all other conditions of 
eligibility contained in this part. 

(b) An eligible applicant, as described 
in paragraph (a) of this section, is 
entitled to receive an award unless— 

(1) The adjudicative officer, the Civil 
Rights Reviewing Authority (CRRA), or 
the Secretary on review, d^ermines 
that— 

(1) The Department’s position was 
substantially justified; or 

(ii) S{>ecial circumstances make an 
award unjust; or 

(2) The adversary adjudication is 
under judicial review, in which case the 
applicant may receive an award only as 
described in §21.11. 

(c) The determination under 
paragraph (b)(l)(i) of this section is 
based on administrative record, as a 
whole, made during the adversary 
adjudication for which fees and other 
expenses are sought. 

(Authority: 5 U.S.C 504(aKl) and (cKl)) 

§ 21.2 Time period ¥vhen the Act applies. 

The Act applies to any adversary 
adjudication covered under this part 
pending or commenced before the 
Department on or after August 5.1985. 

(Authority: 5 U.S.C 504 (note)) 

§21.3 Deflnltlona. 

The following definitions apply to 
this part: 

Act means the Equal Access to Justice 
Act. 

Adjudicative officer means the 
Administrative l^w Judge, hearing 
examiner, or other deciding official who 
presided at the underlying adversary 
adjudication. 

(Authority: 5 U.S.C. 504(bKl){D)) 

Adversary adjudication means a 
proceeding— 

(1) Conducted by the Department for 
the formulation of an order or decision 
arising from a hearing on the record 
under the Administrative Procedure Act 
(5 U.S.C. 554); 

(2) Listed in §21.10; and 

(3) In which the position of the 
Department was represented by counsel 
or other representative who entered an 
apf)earance and participated in the 
proceeding. 


(Authority: 5 U.S.C 504(bKl)(C)) 

Application subject to the jurisdiction 
of the CRRA mecms an application for 
fees and expenses based on an 
underlying proceeding conducted under 
34 CFR parts 100,101,104, or 106, or 
the Age Discrimination Act of 1975. 

(Authority: 5 U.S.C 504(b)(1)(C); 20 U.S.C 
1681; 29 U.S.C 794; 42 U.S.C. 2000d-l et seq. 
and 6101 et seq.) 

CRRA means the Civil Rights 
Reviewing Authority, the reviewing 
authority established by the Secretary to 
consider applications under 34 CFR 
parts 100,101,104, and 106, and 
administrative enforcement proceedings 
under the Age Discrimination Act of 
1975. 

(Authority: 5 U.S.C 504(b)Cl)(C); 20 U.S.C 
1681; 29 U.S.C 794; 42 U.S.C 2000d-l et seq 
and 6101 et seq.) 

Department means the U.S. 
Department of Education. 

Department's counsel means counsel 
for the Department of Education or 
another Federal agency. 

Employee means: 

(1) A person who regularly performs 
services for an applicant— 

(1) For remuneration; and 

(ii) Under the applicant’s direction 
and control. 

(2) A p€ut-time or seasonal employee 
who performs services for an 
applicant— 

(i) For renumeration; and 

(ii) Under the applicant’s direction 
and control. 

(Authority: 5 U.S.C 504(c)(1)) 

Fees and other expenses means an 
eligible applicant's reasonable fees and 
expenses— 

(1) Related to the issues on which it 
was the prevailing party in the 
adversary adjudication; and 

(2) Further described in §§ 21.33 apd 
21.50. 

(Authority: 5 U.S.C 504 (a)(1), (b)(lKA), and 
(c)(1)) 

Party means a person or a party as 
those terms are defined in the 
Administrative Procedure Act (5 U.S.C 
551(3)), including an individual, 
partnership, corporation, association, 
unit of local government, or pubKc or 
private organization that meets the 
requirements in § 21.20. The term does 
not include an agency of the Federal 
Ck)vemment. 

(Authority: 5 U.S.C 504(b)(1)(B)) 

Position of the Department means. In 
addition to position taken by the 
Department in the adversary adjudication, 
the action or failure to act by the Department 
upon which the adversary adjudication is 
based. 
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(Authority: 5 U.S.C. 504(a)(1) and (b)(1)(E)) 

Secretary means the Secretary of the 
U.S. Department of Education or an 
official or employee of the Department 
acting for the Secretary under a 
delegation of authority. 

(Authority: 5 U.S.C. 504 (b)(2) and (c)(1)) 

Subpart B—Which Adversary 
Adjudications Are Covered? 

§21.10 Adversary adjudications covered 
by the Act 

The Act covers adversary 
adjudications under section 554 of title 
5 of the United States Code. These 
include the following: 

(a) Compliance proceedings under 
title VI of the Civil Rights Act of 1964 
(42 U.S.C. 2000d et seq.). 

(b) Compliance and enforcement 
proceedings under the Age 
Discrimination Act of 1975 (42 U.S.C. 
6101 et seq.), 

(c) Compliance proceedings under 
title IX of the Education Amendments of 

1972 (20 U.S.C. 1681 et seq.), 

(d) Compliance proceedings under 
section 504 of the Rehabilitation Act of 

1973 (29 U.S.C. 794). 

(e) Withholding proceedings under 
section 1001 of Public Law 100-297 
(Hawkins-Stafford) (20 U.S.C. 2833). 

(f) Proceedings under any of the 
following: 

(1) Section 5(g) of Public Law 81-874 
(Financial Assistance for Local 
Educational Agencies in Areas Affected 
by Federal Activity) (20 U.S.C. 240(g)). 

(2) Sections 6(c) or 11(a) of Public 
Law 81-815 (an act relating to the 
construction of school facilities in areas 
affected by Federal activities and for 
other purposes) (20 U.S.C. 636(c) or 
641(a)). 

(3) Section 6 of Public Law 95-563 
(Contract Disputes Act of 1978) (41 
U.S.C. 605). 

(4) Part E of the General Education 
Provisions Act (20 U.S.C. 1234 et seq,), 

(g) Other adversary adjudications that 
fall within the coverage of the Act. 

(Authority: 5 U.S.C. 504(c) and 554; 20 U.S.C. 
1234(f)(2)) 

§21.11 Effect of judicial review of 
adversary adjudication. 

If a court reviews the underlying 
decision of an adversary adjudication 
covered under this part, an award of 
fees and other expenses may be made 
only under 28 U.S.C. 2412 (awards in 
certain judicial proceedings). 

(Authority: 5 U.S.C. 504(c)(1); 28 U.S.C. 
2412(d)(3)) 


Subpart C—How la Eligibility 
Determined? 

§ 21.20 Types of eligible applicants. 

The following types of parties that 
prevail in adversary adjudications are 
eligible to apply under the Act for an 
award of fees and other expenses: 

(a) An individual who has a net worth 
of not more than $2 million. 

(b) Any owner of an unincorporated 
business who has— 

(1) A net worth of not more than $7 
million, including both personal and 
business interests; and 

(2) Not more than 500 employees. 

(c) A charitable or other tax-exempt 
organization— 

(1) As described in section 501(c)(3) 
of the Internal Revenue Code of 1954 
(26 U.S.C. 501(c)(3)); and 

(2) Having not more than 500 
employees. 

(d) A cooperative association— 

(1) As defined in section 15(a) of the 
Agricultural Marketing Act (12 U.S.C. 
1141(a)); and 

(2) Having not more than 500 
employees. 

(e) Any other partnership, 
corporation, association, unit of local 
government, or organization that has— 

(1) A net worth of not more than $7 
million; and 

(2) Not more than 500 employees. 
(Authority: 5 U.S.C. 504(b)(1)(B)) 

§ 21.21 Determination of net worth and 
number of employees. 

(a) The adjudicative officer shall 
determine an applicant's net worth and 
number of employees as of the date the 
adversary adjudication was initiated. 

(b) In determining eligibility, the 
adjudicative officer shall include the net 
worth and number of employees of the 
applicant and all of the affiliates of the 
applicant. 

(c) For the purposes of paragraph (b) 
of this section, the adjudicative officer 
shall consider the following as an 
affiliate: 

(1) Any individual, corporation, or 
other entity that directly or indirectly 
owns or controls a majority of the voting 
shafts or other interest of the applicant; 

(2) Any corporation or other entity of 
which the applicant directly or 
indirectly owns or controls a majority of 
the voting shares or other interest; and 

(3) Any entity with a financial 
relationship to the applicant that, in the 
determination of the adjudicative 
officer, constitutes an affiliation for the 
purposes of paragraph (b) of this 
section, 

(d) In determining the number of 
employees of an applicant and its 
affiliates, the adjudicative officer shall 


count part-time employees on a 
proportional basis. 

(Authority: 5 U.S.C. 504(c)(1)) 

§ 21.22 Applicants rapreaanting othart. 

If an applicant is a party in an 
adversary adjudication primarily on 
behalf of one or more persons or entities 
that are ineligible under this part, then 
the applicant is not eligible for an 
award. 

(Authority: 5 U.S.C. 504(b)(1)(B) and (c)(1)) 

Subpart D—How Does One Apply for 
an Award? 

§ 21.30 Tima for filing application. 

(a) In order to be considered for an 
award under this part, an applicant may 
file its application when it prevails in 
an adversary adjudication—or in a 
significant and discrete substantive 
portion of an adversary adjudication— 
but no later than 30 days after the 
Department's final disposition of the 
adversary adjudication. 

(b) In tne case of a review or 
reconsideration of a decision in which 
an applicant has prevailed or believes it 
has prevailed, the adjudicative officer 
shall stay the proceedings on the 
application pending final disposition of 
the underlying issue. 

(c) For purposes of this part, final 
disposition of the adversary 
adjudication means the latest of— 

(1) The date on which an initial 
decision or other recommended 
disposition of the merits of the 
proceeding by an adjudicative officer 
becomes administratively final; 

(2) The date of an order disposing of 
any petitions for reconsideration of the 
final order in the adversary 
adjudication; 

(3) If no petition for reconsideration is 
filed, the last date on which that type of 
petition could have been filed; or 

(4) The date of a final order or any 
other final resolution of a proceeding- 
such as a settlement or voluntary 
dismissal—that is not subject to a 
petition for reconsideration. 

(Authority: 5 U.S.C. 504(a)(2) and (c)(1)) 

§ 21.31 ContentB of application. 

(a) In its application for an award of 
fees and other expenses, an applicant 
shall include the following: 

(1) Information adequate to show that 
the applicant is a prevailing party in an 
adversary adjudication or in a 
significant and discrete substantive 
portion of an adversary adjudication. 

(2) A statement that the adversary 
adjudication is covered by the Act 
according to § 21.10. 

(3) An allegation that the position of 
the Department was not substantially 
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I justified, including a description of the 

I ***^ 4 ) Unfess the applicant is a qualified 
tax-exempt organization or a qualified 
agricultural cooperative association, 
information adequate to show that the 
applicant qualifies under the 
requirements of §§ 21.20 and 21.21 
regarding net worth. The information, if 
shall include a detailed 
exhibit of the net worth of the 
applicant— and its affiliates as described 
in §21.21— as of the date the proceeding 
was initiated. 

(5) (i) The total amount of fees and 
expenses sought in the award; and 

(ii) An itemized statement of— 

(A) Each expense; and 

(B) Each fee, including the actual time 
expended for this fee and the rate at 
which the fee was computed. 

(6) A written verification under oath 
or affirmation or under penalty of 
perjury from each attorney representing 
the applicant stating— 

(i) Wie rate at which the fee submitted 
by the attorney was computed; and 

(ii) The actual time expended for the 
'ee. 

(7) A written verification under oath, 

I affirmation, or under penalty of perjury 
that the information contained in the 
application and any accompanying 
I material is true and complete to the best 
of the applicant's information and 
I belief. 

(b) The adjudicative officer may 
I require the applicant to submit 
I additional information. 

(Authority: 5 U.S.C 504(a)(2) and (cKl)) 

|| §21.32 Confidentiality of Information 
I about net ¥iK>ilh. 

(a) In a proceeding on an application, 
the public record ordinarily includes 
the information showing the net worth 
of the applicant. 

(b) However, if an applicant objects to 
public disclosure of any portion of the 
information and believes there eure legal 
grounds for withholding it from 
disclosure, the applicant may submit 
directly to the adjudicative officer— 

(1) The information the applicant 
wishes withheld in a sealed envelope 
labeled “Confidential Financial 
Information;'* and 

(2) A motion to withhold the 
information from public disclosure. 

(c) The motion must— 

(1) Describe the information the 
applicant is requesting be withheld; and 

(2) Explain in detail— 

(i) Why that information falls within 
or onore of the specific exemptions 
j| mandatory disclosure under the 

I of Information Act; 

I (li) Why public disclosure of the 
I information would adversely afiect the 
[applicant; and 


(iii) Why disclosure is not required in 
the Dublic interest. 

The applicant shall serve on 
Department's counsel a copy of the 
material referred to in paragraph (c) of 
this section. 

(2) The applicant is not required to 
give a copy of that material to any other 
party to me proceeding. 

(ej(l) If the adjudicative officer finds 
that the information should not be 
withheld from public disclosure, the 
information is placed in the public 
record of the proceeding. 

(2) If the aojudicative officer finds 
that the information should be withheld 
from public disclosure, any request to 
inspect or copy the information is 
treated in accordance with the 
Department's established procedures 
under the Freedom of Information Act 
(34 CFR part 5). 

(Authority: 5 U.S.C 504(c)(1)) 

§ 21.33 Allowable fees and expenses. 

(a) A prevailing party may apply for 
an award of fees and other expenses 
incurred by the party in connection 
with— 

(1) An adversary adiudication; or 

(2) A significant ana discrete 
substantive portion of an adversary 
adjudication. 

(b) If a proceeding includes issues 
covered by the Act and issues excluded 
from coverage, the applicant may apply 
only for an award of fees and other 
expenses related to covered issues. 

(c) Allowable fees and expenses 
include the following, as applicable: 

(1) An award of fees basea on rates 
customarily charged by attorneys, 
agents, and expert witnesses. 

(2) An awara for the reasonable 
expenses of the attorney, agent, or 
expert witness as a separate item if the 
attorney, agent, or expert witness 
ordinarily charges clients separately for 
those expenses. 

(3) The cost of any study, analysis, 
engineering report, tost, or project 
related to the preparation of the 
applicant's case in the adversary 
adjudication. 

(d) The calculation of fees and 
expenses as provided for under 
paragraph (cj of this section shall be in 
accordance with the standards for 
awards as described in § 21.50(a)~(c). 

(Authority: 5 U.S.C 504(a)(1), (b)(1)(A) and 
(cKD) 

Subpart E—What Procedures Are Used 
In Considering Applications? 

§ 21.40 Filing and service of documents. 

(a) Except as provided in § 21.32 and 
in applications subject to the 
jurisaiction of the CRRA, an applicant 
shall— 


(1) File with the adjudicative officer 
its application and any related 
documents; and 

(2) Serve on all parties to the 
adversary adjudication copies of its 
application and any related documents. 

(b)(l] In an application subject to the 
jurisdiction of the CRRA, the applicant 
shall— 

(1) File with the CRRA its application 
and any other related documents; and 

(ii) SJerve on all parties to the 
adversary adjudication copies of its 
application and any related documents. 

(2) In applications subject to 

§ 21.40(b)(1), the CRRA shall direct the 
adjudicative officer to issue an initial 
decision within 30 days of the 
completion of the proceedings on the 
application. The adjudicative officer 
shall conduct proceedings under the 
procedures of §§ 21.41-21.44. 

(Authority: 5 U.S.C. 504(a)(2) and (c)(1); 20 
U.S.C 1681; 29 U.S.C. 794; 42 U.S.C 2000d- 
1 et seq. and 6101 et sag.) 

§ 21.41 Answer to application. 

(a) (1) Within 30 days after receiving 
an application for an award under this 
part, me Department's counsel may file 
an answer to the application. 

(2) The Department's counsel may 
request an extension of time for filing 
the D^artment's answer. 

(3) Ine adjudicative officer shall grant 
the request for an extension if the 
Department's counsel shows good cause 
for the r^uest. 

(b) (1) Tne Department's answer 
must— 

(1) Explain any objections to the 
award requested; and 

(ii) Identify the facts relied on in 
support of the position of the 
Department. 

(2) If the answer is based on any 
alleged facts not in the record of ffie 
adversary adjudication, the 
Department's counsel shall include with 
the answer either— 

(1) Supporting affidavits; or 

(ii) A request for further proceedings 
under §21.44. 

(c) (1) If the Department's coimsel and 
the applicant believe that the issues in 
the application can be settled, they may 
jointly file a statement of their intent to 
negotiate a settlement. 

(2) (i) The filing of a statement of an 
intent to negotiate extends the time for 
filinc an answer for 30 days. 

(iij The adjudicative officer shall grant 
further extensions if the Department's 
counsel and the applicant jointly 
request those extensions. 

(Authority: 5 U.S.C 504(c)(1)) 

§21.42 Reply. 

(a) Within 15 days after receiving an 
answer, an applicant may file a reply. 
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(b) If the applicant’s reply is based on 
any alleged facts not in the record of the 
adversary adjudication, the applicant 
shall include with the reply either— 

(1) Supporting affidavits; or 

(2) A request for further proceedings 
under §21.44. 

(Authority: 5 U.S.C. 504(c)(1)) 

§21.43 Comments by other parties. 

(a) Any party to a proceeding, other 
than an applicant or the Department's 
counsel, may file comments on — 

(1) The application within 30 days 
after the applicant files the application; 

(2) The answer within 30 days after 
the counsel files the answer, or 

(3) Both, if the comments are filed 
within the time period specified in 
paragraphs (a)(1) and (a)(2) of this 
section. 

(b) The commenting party may not 
participate further in proceedings on the 
application unless the adjudicative 
officer determines that further 
participation is necessary to permit full 
exploration of matters raised in the 
comments. 

(Authority: 5 U.S.C. 504(c)(1)) 

§ 21.44 Further proceedings. 

(a) The adjudicative officer shall make 
the determination of an award on the 
basis of the written record. 

(b) (1) However, the adjudicative 
officer may order further proceedings on 
his or her own initiative or at the 
request of the applicant or the 
Department’s counsel. 

(2) The adjudicative officer may order 
further proceedings only if he or she 
determines that those proceedings are 
necessary for full and fair resolution of 
issues arising from the application. 

(3) If further proceedings are ordered, 
the adjudicative officer shall determine 
the scope of those proceedings, which 
may include such proceedings as 
informal conferences, oral arguments, 
additional written submissions, 
discovery, or an evidentiary hearing. 

(4) An adjudicative officer may not 
order discovery or an evidentiary 
hearing for the issue of whether or not 
the Department’s position was 
substantially justified. 

(c) If the applicant or the 
Department’s counsel requests the 
adjudicative officer to order further 
proceedings, the request must— 

(1) Specify the information sought or 
the disputed issues; and 

(2) Explain why the additional 
proceedings are necessary to obtain that 
information or resolve those issues. 

(Authority: 5 U.S.C. 504(a)(3) and (c)(1)) 


Subpart F—How Ara Awards 
Determined? 

§ 21.50 Standards for awards. 

(a) In determining the reasonableness 
of the amount sought as an award of fees 
and expenses for an attorney, agent, or 
expert witness, the adjudicative officer 
shall consider one or more of the 
following: 

(1) (i) If the attorney, agent, or expert 
witness is in private practice, his or her 
customary fee for similar services; or 

(ii) If the attorney, agent, or expert 
witness is an employee of the applicant, 
the fully allocated cost of the services. 

(2) The prevailing rate for similar 
services in the community in which the 
attorney, agent, or expert witness 
ordinarily performs services. 

(3) The time the attorney, agent, or 
expert witness actually spent on the 
applicant’s behalf with respect to the 
adversary adjudication. 

(4) The time the attorney, agent, or 
expert witness reasonably spent in light 
of the difficulty or complexity of the 
covered issues in the adversary 
adjudication. 

(5) Any other factors that may bear on 
the value of the services provided by the 
attorney, agent, or expert witness. 

(b) The adjudicative officer may not 
grant— 

(1) An award for the fee of an attorney 
or a^nt in excess of $75.00 per hour; or 

(2) An award to compensate an expert 
witness in excess of the highest rate at 
which the Department pays expert 
witnesses. 

(c) The adjudicative officer may also 
determine whether— 

(1) Any study, analysis, engineering 
report, text, or project for which the 
applicant seeks an award was necessary 
for the preparation of the applicant’s 
case in the adversary adjudication; and 

(2) The costs claimed by the applicant 
for this item or items are reasonable. 

(d) The adjudicative officer may not 
make an award to an eligible party if the 
adjudicative officer, the CRRA, or the 
Secretary on review finds that, based on 
a review of the administrative record as 
a whole— 

(1) The position of the Department, as 
defined in § 21.3, was substantially 
justified; or 

(2) Special circumstances make an 
award unjust. 

(e) The adjudicative officer maiy 
reduce or deny an award to the extent 
that the applicant engaged in conduct 
that unduly or imreasonably protracted 
the adversary adjudication. 

(f) If an applicant is entitled to an 
award because the applicant prevailed 
over another agency of the United States 
that participated in a proceeding before 


the Department and that agency’s 
position was not substantially justified 
the adjudicative officer shall determine 
whether to make the award, or an 
appropriate portion of the award, 
agmnst that agency. For the purpose of 
this determination, the requirements of 
this subpart apply. 

(Authority: 5 U.S.C 504(a), (b)(1)(A), and 
(b)(1)(E)) 

§21.51 Initial decision in applications not 
subiect to the CRRA. 

(a) In applications not subject to the 
jurisdiction of the CRRA. the 
adjudicative officer shall issue an initial 
decision on an application within 30 
days after completion of proceedings on 
the application. 

(b) The initial decision must include 
the following: 

(1) Written findings, including 
sufficient supporting explanation, on— 

(1) The applicant’s status as a 
prevailing party; 

(ii) The applicant’s eligibility; 

(iii) Whether the position of the 
Department was substantially justified: 

(iv) Whether special circumstances 
make an award unjust; 

(v) If applicable, whether the 
applicant engaged in conduct that 
unduly or unreasonably protracted the 
adversary adjudication; and 

(vi) Other factual issues raised in the 
adversary adjudication. 

(2) A statement of the amount 
awarded, including an explanation— 
with supporting information—for any 
difference between the amount 
requested by the applicant and the 
amount awarded. 

(3) A statement of the applicant’s right 
to request review by the Secretary under 
§21.54. 

(4) A statement of the applicant’s right 
under § 21.56 to seek judicial review of 
the final award determination. 

(c) The explanation referred to in 
paragraph (b)(2) of this section may 
include— 

(1) Whether the amount requested 
was reasonable; and 

(2) The extent to which the applicant 
unduly or unreasonably protracted the 
adversary adjudication. 

(Authority: 5 U.S.C. 504 (a)(3) and (c)) 

§ 21.52 Initial decision by an adjudicative 
officer In applications subject to CRRA 
Jurisdiction. 

(a) If the application is subject to the 
jurisdiction or the CRRA, the 
adjudicative officer shall issue the 
initial decision within 30 days after 
completion of the proceedings. 

(b) The initial decision must include 
the information required under 

§ 21.51(b). However, instead of the 
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information required under 
§ 21 . 51 (b)( 3 ). the initial decision must 

inform the applicant of— 

(1) Its right to request review by the 

CR^; and . a 

(2) Its right to request review by the 
Secretary of the CRRA’s final decision. 

(c) If tne applicant or the 
Department’s counsel appeals the 
adjudicative officer’s initial decision, 
the appeal must be submitted to the 
CRRA, in writing, within 30 days after 
the initial decision is issued. 

(d) If the applicant or the 
Department’s counsel does not appeal 
the adjudicative officer’s initial decision 
to the CRRA and the Secretary does not 
decide to review the initial decision 
under § 21.54(a), the initial decision 
becomes the Department’s final decision 
60 days after it is issued by the officer. 

(Authority: 5 U.S.C 504(b)(l)(Q; 20 U.S.C 
1681; 29 U.S.C 794; 42 U.S.C. 2000-1 et seq. 
and 6101 et seq.) 

§21.53 Final decision of the CRRA. 

(a) In an application subject to the 
jurisdiction of the CRRA, the CRRA 
shall, within 30 days after receipt of the 
written appeal— 

(1) Issue a final decision on the appeal 
of the adjudicative officer’s initial 
decision; or 

(2) Remand the application to the 
adjudicative officer for further 
proceedings. 

(b) The CRRA shall review the initial 
decision on the basis of the written 
record of the proceedings on the 
application. This includes but is not 
limited to¬ 
ll) The written request; and 

(2) The adjudicative officer’s findings 
as described in § 21.51(b). 

(c) The CRRA shall act on the review 
by either— 

(1) Issuing a final decision on the 
application; or 

( 2 ) Remanding the application to the 
adjudicative officer for further 
proceedings. 

(d) If the CRRA issues a final decision, 
the CRRA’s decision must include— 

(1) Written findings, including 
supporting explanation, on— 

(1) The applicant’s status as a 
prevailing party; 

(ii) The applicant’s eligibility; 

(iii) Whether the position of the 
Detriment was substantially justified; 

uv) Whether special circumstances 
make an award unjust; 

(v) Whether the applicant engaged in 
conduct that unduly or unreasonably 
protracted the adversary adjudication; 

(vi) Other factual issues raised in the 
adversary adjudication. 

(2) A statement of the amount 
awarded, including an explanation— 


with supporting information—for any 
difference between the amount 
requested by the applicant and the 
amount awarded. 

(3) A statement of the applicant’s right 
to request review by the Secretary under 
§21.54. 

(4) A statement of the applicant’s right 
under § 21.56 to seek judicial review of 
the final award determination. 

(e) The explanation referred to in 
paragraph (d)(2) of this section may 
include— 

(1) Whether the amount requested 
was reasonable; and 

(2) The extent to which the applicant 
unduly or unreasonably protracted the 
adversary adjudication. 

(Authority: 5 U.S.C. 301, 557 (b) and (c); 20 
U.S.C 1681 and 3401 et seq.; 29 U.S.C 794; 
42 U.S.C 2000d-l et seq. and 6101 et seq.) 

§ 21.54 Review by the Secretary. 

(a) The Secretary may decide to 
review— 

(1) An initial decision made by an 
adjudicative officer in a proceeding not 
subject to CRRA review; 

(2) An initial decision made by an 
adjudicative officer in a proceeding 
subject to CRRA review that was not 
appealed to the CRRA; or 

(3) A final decision made by the 
CRRA under § 21.53. 

(b) The Secretary decides to review a 
decision under 21.54(a) either— 

(1) Upon receipt of a written request 
for review by an applicant or 
Department’s counsel; or 

(2) Upon the Secretary’s own motion. 

(c) If the applicant or the 
Department’s counsel seeks a review, 
the request must be submitted to the 
Secretary, in writing, within 30 days 
of— 

(1) An initial decision in a proceeding 
not subject to CRRA review; or 

(2) A final decision of the CRRA. 

(d) The Secretary decides whether to 
accept or reject a request for review of 
an initial decision made by the 
adjudicative officer in a proceeding not 
subject to CRRA review or a final 
decision of the CRRA within 30 days 
after receipt of a request for review. 

(e) The Secretary may decide on his 
own motion to review a decision made 
under § 21.54(a) within 60 days of the 
initial decision by the adjudicative 
officer or a final decision of the CRRA. 

(f) If the Secretary decides to review 
the adjudicative officer’s initial decision 
or the CRRA’s final decision— 

(1) The Secretary reviews the 
adjudicative officer’s initial decision or 
the CRRA’s final decision on the basis 
of the written record of the proceedings 
on the application. This includes, but is 
not restricted to— 


(1) The written request for review; 

(ii) The adjudicative officer’s findings 
as described in § 21.51(b); and 

(iii) If applicable, the final decision of 
the CRRA, if any ; and 

(2) The Secretary either — 

(i) Issues a final decision; or 

(ii) Remands the application to the 
adjudicative officer or the CRRA for 
further proceedings. 

(g) If the Secretary issues a final 
decision, the Secretary’s decision — 

(1) Is in writing; 

(2) States the reasons for the decision; 
and 

(3) If the decision is adverse to the 
applicant, advises the applicant of its 
right to petition for judicial review 
under §21.56. 

(Authority: 5 U.S.C. 557(b) and (c)) 

§21.55 Rnal decision If the Secretary does 
not review. 

If the Secretary takes no action under 
§21.54— 

(a) The adjudicative officer’s initial 
decision on the application becomes the 
Department’s final decision 60 days 
after it is issued by the adjudicative 
officer; or 

(b) TTie CRRA’s decision on the 
application becomes the Department’s 
final decision 60 days after it is issued 
by the CRRA. 

(Authority: 5 U.S.C 301) 

§21.56 Judicial review. 

If an applicant is dissatisfied with the 
award determination in the final 
decision under §§ 21.52-21.55, the 
applicant may seek judicial review of 
that determination under 5 U.S.C. 
504(c)(2) within 30 days after that 
determination was made. 

(Authority: 5 U.S.C. 504(c)(2)) 

Subpart G—How Are Awards Paid? 

§ 21.60 Payment of awards. 

To receive payment, an applicant 
granted an award under the Act must 
submit to the Financial Management 
Service of the Department — 

(a) A request for payment signed by 
the applicant or its duly authorized 
agent; 

(b) A copy of the final decision 
granting the award; and 

(c) A statement that — 

(1) The applicant will not seek review 
of the decision in the United States 
courts; or 

(2) The process for seeking review of 
the award has been completed. 
(Authority: 5 U.S.C. 504(c)(1) and (d)) 

§21.61 Release. 

If an applicant, its agent, or its 
attorney accepts payment of any award 
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or settlement in conjunction with an 
application under this part, that 
acceptance — 

(a) Is final and conclusive with 
respect to that application; and 


(b) Constitutes a complete release of 
any further claim against the United 
States with respect to that application. 


(Authority: 5 U.S,C S04(cKl)) 

(FR Doc. 92-29660 Filed 12-7-92; 8:45 am] 
BtLUNa CODE 400e-OMi 









Tuesday 

December 8, 1992 


Part VI 

Department of the 
Interior 

Fish and Wildlife Service 
50 CFR Part 32 

Addition of 10 National Wildlife Refuges 
to List of Open Areas for Hunting, One 
to List for Sport Fishing and Pertinent 
Refuge-Specific Regulations; Proposed 
Rule 



































58108 


Federal Register / Vol. 57, No. 236 / Tuesday, December 8, 1992 / Proposed Rules 


DEPARTMENT OF THE INTERIOR 
Rsh and Wildlife Service 

50 CFR Part 32 
RIN 10ie-AB25 

Addition of Ten National Wildlife 
Refuges to the List of Open Areas for 
Hunting, One to the List for Sport 
Fishing and Pertinent Refuge-Specific 
Regulations 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Proposed rule. 

SUMMARY: The U.S. Fish and Wildlife 
Service (Service) proposes to add ten 
national wildlife refuges (NWR(s)) to the 
lists of open areas for migratory game 
bird hunting, upland game hunting, 
and/or big game hunting, one NWR to 
the list for sport fishing and pertinent 
refuge-specific regulations for those 
activities. The Service has determined 
that such uses will be compatible with 
and, in some cases, enhance the 

S oses for which each refuge was 
lished. The Service has further 
determined that this action is in 
accordance with the provisions of all 
applicable laws, is consistent with 
principles of sound wildlife 
management, and is otherwise in the 
public interest by providing additional 
recreational opportunities of a 
renewable natural resource. These 
newly opened areas are listed in a new 
format which will reorganize refuge- 
specific hunting and fishing regulations 
under one part instead of four separate 
regulatory subparts and which has been 
proposed in another document 
published in the Federal Register on 
November 25,1992. 

DATES: All comments must be received 
on or before December 23,1992. See 
SUPPLEMENTARY INFORMATION for 
discussion of comment period. 
ADDRESSES: Address comments to 
Assistant Director—Refuges and 
Wildlife, U.S. Fish and Wildlife Service, 
room 3248,1849 C Street, NW., 
Washington, DC 20240. 

FOR FURTHER INFORMATION CONTACT: 
Duncan L. Brown, U.S. Fish and 
Wildlife Service, Division of Refuges, 
MS 670 ARLSQ, 1849 C Street. NW.. 
Washington, DC 20240; Telephone: 

(703) 358-2043. 

SUPPLEMENTARY INFORMATION: National 
wildlife refuges are generally closed to 
hunting and sport fishing until opened 
by rulemaking. The Secretary of the 
Interior (Secretary) may open refuge 
areas to hunting and/or fishing upon a 
determination that such uses are 


compatible with the purpose(s) for 
which the refuge was established, and 
that funds are available for 
development, operation, and 
maintenance of a hunting or fishing 
program. The action must also be in 
accordance with provisions of all laws 
applicable to the areas, must be 
consistent with the principles of sound 
wildlife management, and must 
otherwise be in the public interest. This 
rulemaking proposes to open ten refuges 
to hunting and one to sport fishing. Ail 
of the hunting and fishing programs 
included in this openings document 
have proposed re^ge-specific hunting 
or fishing regulations which are 
included in this rulemaking. 

This proposed rulemaking will delist 
refuge-specific fishing regulations for 
Ottawa NWR, Ohio, as its fishing 
program has become defunct. 

Department of the Interior policy is, 
whenever practicable, to afford the 
public an opportunity to participate in 
the rulemaldng process. It is the purpose 
of this proposed rulemaking to seek 
public input regarding the proposed 
opening of the refuges cited below to 
migratory bird hunting, upland game 
hunting, big game hunting, or sport 
fishing. Accordingly, interested persons 
may submit written comments 
concerning this proposal to the 
Assistant Director—Refuges and 
Wildlife (ADDRESSES above) by the end 
of the comment period. Special 
circumstances in the reformatting of the 
hunting and fishing regulations as 
proposed to be revised at 57 FR 55686 
on November 25,1992, limit the amount 
of time that the Service can allow for 
public comment. In order for the 
regulations to be promulgated in a 
timely manner, an abbreviated comment 
period of 15 days is being allowed. 
Following the comment period a final 
rule will be published in the Federal 
Register and may contain further 
amendments. 

Conformance With Statutory and 
Regulatory Authorities 

The National Wildlife Refuge System 
Administration Act of 1966, as amended 
(NWRSAA) (16 U.S.C. 668dd). and the 
Refuge Recreation Act of 1962 (RRA) (16 
U.S.C. 460k) govern the administration 
and public use of national wildlife 
refuges. Specifically, section 4(d)(1)(A) 
of the NWRSAA authorizes the 
Secretary to permit the use of any areas 
within the National Wildlife Refuge 
System (Refuge System) for any purpose 
including but not limit^ to hunting, 
fishing, public recreation and 
accommodations, and access, when he 
determines that such uses are 
compatible with the purposes for which 


each refuge was established. The 
Service administers the Refuge System 
on behalf of the Secretary. The RRA 
gives the Secretary additional authority 
to administer refuge areas within the 
Refuge System for public recreation as 
an appropriate incidental or secondary 
use only to the extent that it is 
practicable and not inconsistent with 
the primary purposes for which the 
refuges were established. In addition, 
prior to opening refuges to hunting or 
fishing under this Act, the Secretary is 
required to determine that funds are 
available for the development, 
operation, and maintenance of the 
permitted forms of recreation. 

In accordance with the NWRSAA and 
the RRA, the Secretary has determined 
that these openings for hunting and 
fishing are compatible and consistent 
with the primary purposes for which 
each of the refuges listed below was 
established, and that funds are available 
to administer the programs. The hunting 
and fishing programs will be general 
within State and Federal (migratory 
game bird) regulatory homeworks. A 
brief description of the proposed 
hunting and fishing programs follows: 

Modoc MVR, located along the south 
fork of the Pit River in Modoc County, 
three miles south of the town of Alturas 
in extreme northeast California, was 
established in 1960 for the protection 
and management of migratory birds and 
other wildlife. The 6,283 acre refuge 
itself consists of irrigated meadows, 
natural flood plains, marsh 
commimities, and sagebrush/juniper 
uplands. Waterfowl and snipe hunting 
have been permitted activities on the 
refuge since 1961. Utilization of the 
hunt area has averaged 1,513 visits 
annually for the last five years. Modoc 
NWR proposes that a limited junior 
pheasant hunt be allowed. This hunt 
would conflict with no other natural 
resource and would provide a quality 
wildlife oriented experience for the 
young and foster greater appreciation for 
the natural environment while 
promoting an interest in hunting. The 
proposed public hunting area consists of 
2,130 acres of wet meadows, grainfields, 
natural and man-made ponds and 
marshes along with approximately 120 
acres of sagebrush uplands. This 
represents 34% of the refuge, leaving 
4,153 acres (66%) as an inviolate 
sanctuary. Further limiting of waterfowl 
and snipe hunting to three days per 
week allows waterfowl undisturbed 
access to the hunt area on non-himt 
days. Tliese three days of hunting will 
have a significant impact upon refuge 
resources, including endangered or 
threatened species, and will be 
compatible with the purposes for which 
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the refuge was established, as so 
provided in an environmental 
^sessment and a separate section 7 
evaluation under the Endangered 
Species Act. The refuge budget provides 
adequate funds to administer the 
proposed hunt, anticipating the 
expenditure of less than 1% of the 
re^ge’s budget, and is in compliance 
with the RRA. 

Walnut Creek NWR, located 
southwest of Prairie City in Jasper 
County, Iowa, approximately 20 miles 
east of Des Moines, was recently 
established by Congress (1990) to restore 
native tallgrass prairie, wetland and 
wo^land habitats for breeding and 
migratory waterfowl and resident 
wildlife; to serve as a major 
environmental education center 
providing opportunities for study; to 
provide outdoor recreation benefits to 
the public; and to provide assistance to 
local landowners to improve their lands 
for wildlife. Walnut Creek N WR 
proposes an interim hunting plan that 
will guide hunting activities for the 
1992-93 hunting season. Thereafter, a 
hunt plan will be developed along with 
the recommendations and findings of 
the Master Planning process which the 
refuge has recently undergone and a full 
review of the Draft Environmental 
Impact Statement. Hunting would bo 
open only to upland game and big game 
and would include whitetail deer, ring- 
necked pheasants, cottontail rabbits, 
and squirrel. Proposed hunting seasons 
within the refuge will correspond with 
Iowa state hunting seasons from October 
through January. 1993. An 
environmental assessment and a section 
7 evaluation under the Endangered 
Species Act found that the proposed 
interim hunt plan would not adversely 
impact other natural resources or affect 
any listed species. An interim hunting 
program will allow managers to protect 
individual species from overgrazing and 
or predation and thereby increase the 
diversity of the habitat within the 
refuge. Hunting is a compatible use on 
this refuge. The cost of administering 
the interim hunt program would bo less 
than 1% of the refuge's budget and is 
otherwise in compliance with the RRA. 

Chickasaw NWR, is located just east 
of the Mississippi River in Lauderdale 
County, Tennessee. Chickasaw NWR 
consists of 21,938 acres and was 
established by the Migratory Bird 
Commission on August 5,1985, for the 
primary purpose of use as an inviolate 
sanctuary, or for any other management 
purpose, for migratory birds. The area is 
historically not^ for its excellent 
fishing opportunities for crappie, 
bluegill, catfish, white bass, largemouth 
bass, and assorted sunfishes. All 


indications are that fish populations are 
sufficient for fishing and other refuge 
objectives. The sport fishing program 
would open the refuge to fishing for 
black bass, white bass, crappie, sunfish, 
catfish, and rough fish species subject to 
permit Public meetings have been held 
soliciting comments from anglers and 
from non-consumptive refuge users as 
well with no opposition raised to the 
proposed fishing program. A section 7 
evaluation under the Endangered 
Species Act made a **not likely to 
adversely affect" finding, and an 
environmental assessment found no 
anticipated adverse impact to the 
quality of the human environment. The 
fishing program has been found 
compatible with the purposes for which 
the refuge was establish^ and is in 
compliance with the NWRSAA with 
sufficient funding and staff to meet the 
requirements of the RRA. 

ACE Basin NWR, located in the 
counties of Charleston. Beaufort and 
Colleton. South Carolina, consists of 
2,887 acres within the 350,000 acre 
Ashepoo, Combahee, Edisto (ACE) 

Rivers Basin. The reffige was established 
to assist in preserving a nationally 
significant wildlife ecosystem that will 
provide a complex of habitats for 
wintering waterfowl, other migratory 
and resident birds, mammals, reptiles, 
amphibians and plants. Its main 
emphasis is to increase and enhance 
waterfowl management, endangered 
species management, and maintenance 
of other important fish and wildlife 
values within the ACE Basin. The 
proposed hunt program would allow 
white-tailed deer hunting on the Grove 
Plantation Tract consisting of 
approximately 1,955 acres. The deer 
population is near or exceeding the 
carrying capacity of the area and has the 
potential of degrading the habitat for use 
by not only deer, but also other resident 
wildlife such as turkey and migrating 
neo-tropical bird species. Seasons and 
bag limits will be within the guidelines 
jointly established by the South 
Carolina Wildlife and Marine Resources 
Department staff and service personnel. 
The hunt(s) will be conducted by refuge 
staff within adequate budget parameters 
and has been found to be compatible 
with the purposes for which the refuge 
was established. A section 7 evaluation 
indicates no adverse impact to a listed 
species, and an environmental 
assessment confirms a finding of no 
significant impact to other natural 
resources. 

Pocosin Lakes NWR, located in 
northeastern North Carolina between 
Albemarle and Pamlico Sounds, 
consists of 111,474 acres and includes 
12,350 acres that was formerly Pungo 


NWR and 6,000 acres adjacent to Frying 
Pan Lake that was a part of Alligator 
River NWR. The refuge was established 
for the development, advancement, 
management, conservation, and 
protection of fish and wildlife resources 
and (with respect to Pungo) for use as 
an inviolate sanctuary, or for any other 
management purpose, for migratory 
birds. The wildlands habitat consists of 
unmodified pocosin, bottomland 
hardwoods, and southeastern shrub bog 
vegetation. The proposed hunt plan 
would open the refuge to migratory bird 
hunting, upland game and big game 
hunting (deer only). The area which was 
formerly Pungo NWR would be utilized 
only for deer hunting, as previously 
authorized. Hunts would be within state 
seasons and include the hunting of 
ducks, snow geese, swans, doves, 
woodcock, rails and snipe; quail, rabbit, 
squirrel, raccoon and opossum; and 
white-tailed deer. This hunting activity 
has been found not to have significant 
environmental effects as determined by 
an environmental assessment and 
finding of no significant impact. A 
section 7 evaluation has determined that 
there will be no adverse impact to any 
listed species. The proposed hunting 
program has been designed to contribute 
to and be compatible with refuge 
purposes and objectives and be in 
compliance with the NWRSAA. The 
current refuge budget provides adequate 
funds to administer the proposed hunts 
and is in compliance with the RRA. 

Rice Lake NWR is composed of two 
units. The Rice Lake Unit is located in 
Aitkin County, Minnesota, 
approximately 120 miles north of 
Minneapolis-St. Paul, encompassing 
18,104 acres. The Sandstone Unit 
includes 2,045 acres located in Pine 
County. Minnesota, approximately 40 
miles southwest of the Rice Lake unit 
and 80 miles north of Minneapolis/St. 
Paul. The units of the refuge were 
established for use as a refuge and 
breeding ground for migratory birds and 
other wildlife, as well as an inviolate 
sanctuary, or for other management 
purpose, for migratory birds. The Rice 
Lake unit has abundant natural foods, 
particularly wild rice and wild celery, 
and this has attracted wildlife to the 
area for centuries. Several waterfowl 
species including mallards, 
canvasbacks, blue winged teal and 
Canada geese, nest here during the 
summer months. The Sandstone Unit is 
outside of a major production area or 
migration route and has not supported 
a large waterfowl population. The 
primary habitat value of the unit has 
been for those species associated with 
the woodland or brushland biomes. The 
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refuge proposes the hunting of 
migratory game birds, specifically 
woodcoci and common snipe on 
designated areas. A section 7 evaluation 
indicates no adverse impact to a listed 
species, and an environmental 
assessment confirms a finding of no 
significant impact to other natural 
resources. As there is already existing a 
upland game and big game hunting 
program which is adequately budgeted, 
the addition of migratory game bird 
hunting would pose no unforeseen or 
undue constraints on the refuge budget. 

St. Catherine Creek A/Wf?, is located in 
the western section of Adams County 
(in southwest Mississippi), about 7 
miles south of the City of Natchez. The 
western boundary is the Mississippi 
River with the eastern boundary 
basically following the bluffs. To date, 
13,473 acres have been purchased for 
this refuge. Catahoula NWR lies 35 
miles to the west and Yazoo NWR lies 
120 miles north. The refuge was 
established to preserve wintering habitat 
for mallards, pintails, blue-winged teal, 
and wood ducks and production habitat 
for wood ducks to meet the habitat goals 
presented in the North American 
Waterfowl Management Plan. Habitat 
within the area consists of bottomland 
and upland hardwoods, cleared land, 
cypress swamps, accreted land, and 
fallow fields. Flooding from the 
Mississippi River is a frequent 
occurrence and topography varies from 
flats to depressional swales and larger 
basins which fill with water from rains 
or backwater flooding. Old St. Catherine 
Creek and Butler Lake are the two 
permanent water bodies on the refuge. 
The area has historically been noted for 
its excellent hunting opportunities for 
white-tailed deer, waterfowl, and small 
game such as rabbits and squirrels. 

Based on the preliminary assessment on 
the refuge and the experience of the 
Mississippi Department of Wildlife 
biologists and conservation officers, all 
indications support the fact that 
relevant wildlife populations are 
sufficient for hunting and for other 
refuge objectives. The refuge proposes 
an initial hunting program that would 
involve only resident game including 
squirrels, rabbits, and white-tailed deer. 
No waterfowl hunting is foreseen at this 
time. The sport hunting program will be 
monitored by refuge personnel. The cost 
of the program includes personnel time, 
equipment, fuel, supplies, facility 
upgrading, etc., and is adequately 
provided for within the refuge budget 
and is in compliance with the RRA. The 
hunting program, seasons and bag 
limits, will fall within the framework 
established by the Mississippi 


Department of Wildlife, Fisheries, and 
Parks. As a management objective, 
hunting provides the public with an 
opportunity to utilize a renewable 
resource. The removal of surplus 
animals prevents overpopulation of 
deer, which can be detrimental to the 
herd’s health and well being, and 
negatively impact the environment. 
Hunting of deer and other species is 
compatible with refuge purposes and 
objectives, sound wildlife management, 
in the public’s interest and in 
compliance with the NWRSAA. A 
Section 7 endangered species evaluation 
has been completed and resulted in a 
“will not affect” conclusion for the 
hunting seasons proposed. The 
environmental assessment establishes 
that no adverse impact to other wildlife 
resources are anticipated. 

James River NWR, is located in Prince 
George County, Virginia, and lies 
approximately 6 miles southeast of the 
City of Hopewell and thirty miles south 
of Richmond. The refuge is bordered by 
Powells Creek on the west, James River 
to the north, and the Flowerdew 
Hundred Plantation to the south. The 
refuge was established under the 
Endangered Species Act to conserve fish 
or wildlife which are listed as 
endangered species or threatened 
species or plants. Bald eagles have been 
prominent users of the James River area 
of Virginia since before colonial days. 
Eagles nest in the area, but the dominant 
activity has been roosting and foraging 
by migrating eagles. The area supports 
the largest summer juvenile eagle 
concentration east of the Mississippi 
River. The refuge consists of 3,538 acres 
of predominantly hardwood and cut 
over loblolly pine. The proposed hunt 
plan calls for the hunting of white-tailed 
deer only and is the only hunt program 
anticipated for the refuge. The 
objectives of the hunt are to maintain 
the population of white-tailed deer at a 
level commensurate with the biological 
carrying capacity of the available refuge 
habitat, and to provide high quality 
wildlife oriented recreation. The Service 
will continue forest management 
practices that favor the bald eagle and 
which are not, in any way, impacted by 
the harvest of white-tailed deer. Based 
on a computer model of deer herd 
population dynamics, without 
dedicated harvest methods of the deer 
population a dramatic increase in that 
population will occur. When this occurs 
(doubling in two years, increasing 10 
fold in ten years), over-browsing leading 
to habitat degradation, disease, and 
starvation will occur. In accordance 
with the guidelines set forth in the 1985 
National Wildlife Federation 


publication. Bald Eagles in the 
Chesapeake: A Management Guide for 
Landowners, hunting will not occur 
after December 14th. The closed area 
around each nest tree during the hunt 
will equal or exceed the required 200 
yard radius, and will be posted prior to 
November 1st of each hunt year. This 
action will decrease eagle disturbance 
and increase the protection of the 
nesting bald eagles that inhabit the 
refuge. A section 7 evaluation 
concluded that public shotgun hunting 
of white-tailed deer on James River 
NWR will not affect the bald eagle. A 
finding of no significant impact was 
made by the environmental assessment. 
The proposed hunting program has been 
designed to contribute to and be 
compatible with refuge purposes and 
objectives and be in compliance with 
the NWRSAA. There is sufficient 
funding and personnel to operate this 
program and, therefore, the hunt will be 
in compliance with the RRA. 

Sibley Lake NWR, is a 1,077 acre 
refuge in Griggs County in east central 
North Dakota. The refuge was 
established in 1939 by Executive Order 
to serve “as a refuge and breeding 
ground for migratory birds and other 
wildlife.” The refuge has a 587 acre 
Type IV wetland that provides excellent 
migratory bird habitat. The upland is 
comprised of 285 acres of cropland and 
255 acres of pasture. Sibley L^e NWR 
is an island of wildlife habitat in an area 
of intense agriculture. Deer from the 
surrounding area are drawn to the 
refuge during the state firearms deer 
season for protection. Following the 
close of the deer season they do not 
redistribute back to the areas from 
which they came until the following 
spring. This intense winter 
concentration, at times over 200 deer 
per square mile, is destructive to refuge 
habitat and leads to serious depredation 
problems on neighboring private lands 
particularly during severe winters. The 
refuge is the only closed-to-hunting area 
for many miles. The proposed hunt plan 
would allow for deer hunting only. The 
objectives of the proposed hunt are to 
reduce the destruction of habitat on the 
refuge, reduce depredation problems to 
privately owned lands surrounding the 
refuge, redistribute deer back to their 
home range and provide a recreational 
opportunity to local hunters. The 
redistribution of the deer herd would 
rest in lower winter mortality to the 
deer herd and a higher harvest by 
hunters. The refuge asserts that it would 
not cost any more to patrol the refoge 
and monitor permitted deer hunting 
than it would be to see that hunting is 
not occurring. The refuge budget, 
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therefore, has adequate funds to 
administer the proposed program and is 
in compliance with the RRA. There has 
been a finding of no significant impact 
on the quality of the human 
environment if the hunt plan, as 
proposed, is implemented. A section 7 
evaluation under the Endangered 
Species Act found that the proposed 
hunt program is not likely to adversely 
affect any listed species. A further 
determination was made that the hunt 
program was compatible with the 
purposes for which the refuge was 
established and is in compliance with 
theNWRSAA. 

Audubon NWR consists of 14,738 
acres in west central North Dakota, 
McLean County. The refuge is 
superimposed on the Corps of 
Engineer’s Garrison Dam and Reservoir 
Project and was established in 1955 as 
mitigation for wildlife habitat destroyed 
by the filling of Lake Sakakawea behind 
Garrison Dam. Audubon NWR contains 
about 10,780 acres of wetlands of which 
Lake Audubon accounts for 10,420 
acres. The remaining wetlands consist 
of about 48 acres of temporary seasonals 
(Type I), 27 acres of subirrigated 
meadows (Type II), 150 acres of 
seasonal shallow marshes (Type III), and 
135 acres of deeper, permanent cattail 
marshes (Type IV). The refuge has a 
large number of islands some of which 
are lost each year to erosion. Presently 
there are about 120 islands totalling 
about 440 acres of grassland within the 
refuge portion of Lake Audubon. The 
islands are used extensively by nesting 
ducks, Canada geese, shorebirds, 
California and ringbilled gulls, common 
terns and cormorants. The refuge 
proposes to open hunting to upland 
game, including gray partridge, sharp¬ 
tailed grouse and ring-necked pheasant, 
Use of this particular refuge for upland 
game hunting is anticipated to be quite 
low due to four factors: (1) 

Approximately 37,000 acres of public 
lands of equal or greater value for 
pheasant hunting will be open to public 
hunting in the country; (2) vehicle 
access will be severely limited because 
access roads (except two) are not 
plowed and normally are snow blocked 
by December 1 (the beginning of the 
season); (3) average pheasemt numbers 
are approximately 300-600 pheasants, 
only about half males; and (4) lack of 
heavy cover which will hold pheasants 
for hunters at this time of the year. The 
initial cost for this hunt is $1,000 and 
includes extra labor for informing the 
public with signing, writing an 
information sheet, answering questions 
and e)^a law enforcement. Once 
established, the operating costs of the 


hunt are estimated at about $700. The 
refuge, therefore, has adequate funds to 
operate this program and is in 
compliance with the RRA. Hunting 
upland birds (detailed above) has been 
found to be compatible with the 
purposes for which the refuge was 
established because it will occur in 
December after all wetlands have frozen 
and waterfowl have mimted south. The 
hunt will require use of steel shot so 
that lead is not deposited into wetlands. 
An environmental assessment has made 
a finding of no significant impact to the 
human environment and a section 7 
evaluation under the Endangered 
Species Act anticipates no impact to any 
listed species. The hunt program is in 
compliance with the NWRSAA. 

Economic Effects 

Executive Order 12291, “Federal 
Regulation,” of February 17,1981, 
requires the preparation of regulatory 
impact analyses for major rules. A major 
rule is one likely to result in an annual 
effect on the economy of $100 million 
or more; a major increase in costs or 
prices for consumers, individual 
industries, government agencies or 
geographic regions; or significant 
adverse effects on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises. The 
Regulatory Flexibility Act of 1980 (5 
U.S.C. 601 et seq.) further requires the 
preparation of flexibility analyses for 
rules that will have a significant effect 
on a substantial number of small 
entities, which include small 
businesses, organizations or 
governmental jurisdictions. It is 
estimated that opening these refuges to 
hunting and fishing will generate 
$25,000,980 or substantially less than 
$100 million. 

With respect to small entities, this 
rule will have a positive aggregate 
economic effect on small businesses, 
organizations, and governmental 
jurisdictions. The openings will provide 
recreational opportunities and generate 
economic benefits that may not now 
exist, and will impose no new costs on 
small entities. While the number of 
small entities likely to be affected is not 
known, the number is judged to be 
small. Moreover, the added cost to the 
Federal Government of law 
enforcement, posting, and other actions 
needed to implement activities under 
this rule will be considerably less than 
the income generated from the 
implementation of these hunting and 
sport fishing programs. Accordingly, the 
Department of the Interior has 
determined that this rule is not a “major 
rule” within the meaning of Executive 
Order 12291 and will not have a 


significant economic effect on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act. 

Paperwork Reduction Act 

The information collection 
requirements for part 32 are found in 50 
CFR part 25 and have been approved by 
the Office of Management and Budget 
under 44 U.S.C. 3501 U.S.C. et seq. and 
assigned clearance number 1018-0014. 
The information is being collected to 
assist the Service in administering these 
programs in accordance with statutory 
authorities which require that 
recreational uses be compatible with the 
primary purposes for which the areas 
were established. The information 
requested in the application form is 
retired to obtain a benefit. 

The public reporting burden for the 
application form is estimated to average 
six (6) minutes per response, including 
time for reviewing instructions, 
gathering and maintaining data, and 
completing the form. Direct comments 
on the burden estimate or any other 
aspect of this form to the Service 
Information Collection Officer, U.S. Fish 
and Wildlife Service, 1849 C Street, 
NW., MS 224 ARLSQ, Washington, DC 
20240; and the Office of Management 
and Budget, Paperwork Reduction 
Project (1018-0014), Washington, DC 
20503. 

Environmental Considerations 

Pursuant to the requirements of 
section 102(2)(C) of the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4332(2)(C)), environmental 
assessments have been prepared for 
these proposed openings. Based upon 
the Environmental Assessments, the 
Service issued Findings of No 
Significant Impact with respect to the 
openings. Section 7 evaluations were 
prepared pursuant to the Endangered 
Species Act. These documents are 
available for public inspection and 
copying in room 670, 4401 North 
Fairfax Drive, Arlington, Virginia, or by 
mail, at the address listed in the section 
“ADDRESSES” above. 

Duncan L. Brown, Division of 
Refuges, U.S. Fish and Wildlife Service, 
Washington, DC, is the primary author 
of this proposed rulemaking document. 

List of Subjects in 50 CFR Part 32 

Hunting, Fishing, Reporting and 
recordkeeping requirements. Wildlife, 
Wildlife refuges. 

Accordingly, it is proposed to amend 
part 32, as proposed to be revised at 57 
FR 55686 on November 25,1992, of 
chapter I of Title 50 of the Code of 
Federal Regulations as set forth below: 
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PART 32—[AMENDED] 

1. The authority citation for part 32 
would continue to read as follows: 

Authority: 5 U.&C 301; 16 U.S.C 460k, 
664, 668dd, 715i. 

§32.7 [Amended] 

2. Section 32.7 would be amended by 
adding alphabetically ‘’Walnut Creek 
National Wildlife Refuge^ under Iowa; 
"Poeosin Lakes National Wildlife 
Refuge” tmder North Carolina; “Sibley 
Lake National Wildlife Refuge” under 
North Dakota; “ACE Basin National 
Wildlife Refuge” under South Carolina; 
“James River National Wildlife Refuge” 
under Virginia. 

3. Section 32,24 California is 
amended by adding text to paragraph B. 
of the Modoc National Wildlife Refuge 
to read as follows: 

§32,24 Catifamia, 


Modoc National Wildlife Refuge 

***** 

fl. Upland Game Hunting. Hunting of 
pheasant is permitted on designated areas of 
the refuge subject to the following 
conditions: 

1. Permits are required. 

2. Only persons possessing a California 
junior hunting license (resident or non¬ 
resident) may hunt pheasants. 

3. Hunters shall possess and use, while in 
the field, only nontUxlc shot. 
***** 

4. Section 32.34 Iowa is amended by 
adding Walnut Creek National Wildlife 
Refuge to the alphabetical listing of 
refuges to read as follows: 

§32.34 Iowa. 


Walnut Creek National Wildlife Refuge 

A. Hunting of Migmtory Game Birds. 
[Reservedl 

B. Upland Game Hunting. Hunting of ring¬ 
necked pheasants, ^y partridge, bobwhite 
quail, cottontail rabbits, and squirrel is 
permitted on designated areas of the refuge 
subject to the following conditions: 

1. All hunting stands must be removed 
from the refoge at the end of each day*s hunt. 

2. Hunting of ring-necked pheasants, grey 
partridge, bobwhite quail, and cottontail 
rabbits is permitted from the opening of the 
respective Stafe seasons and will close at the 
conclusion of the State deer muzzleloader 
season. 

C. Big Game Hunting.-Hunting of white¬ 
tailed deer is permitted on designated areas 
of the refuge subject to the following 
condition: All hunting stands must be 
removed from the refuge at the end of each 
day’s hunt 

D. Sport Fishing.. [Reserved] 

* * * * * 


5. Section 32.42 Minnesota is 
amended by adding text to paragraph A. 
of Rice Lake National Wildlife Refuge to 
read as follows; 

§32.42 MiruMMOta. 
***** 

Rice Lake National Wildlife Refhge 

A. Hunting of Migratory Game Birds. 
Hunting of woodcock and common snipe is 
permitted on designated areas of the refuge. 

***** 

6. Section 32.43 Mississippi is 
amended by adding text to paragraphs 

B. and G. of St. Catherine Creek National 
Wildlife Refuge to read as follows: 

§32.43 Mlasfeaippl. 
***** 

St. Catherine Creek National Wildlife Refuge 

***** 

B. Upland Game Hunting. Hunting of 
squirrel, rabbit, beaver, nutria, musl^t, 
bobcat, and coyote is permitted on 
designated areas of the refuge subject to the 
following condition: Permits are required. 

C. Big Game Hunting. Hunting of white¬ 
tailed deer is permitted on designated areas 
of the refuge subject to the following 
condition: Permits are required. 
***** 

7. Section 32.52 North Carolina is 
amended by adding Poeosin Lakes 
National Wildlife Refuge to the 
alphabetical listing of refuges to read as 
follows: 

§32.52 North CnroUruL 
***** 

Poeosin Lakes National Wildlife Refuge 

A. Hunting of Migratory Game Birds. 
Hunting.of ducks, snow geese, swans, doves, 
woodcock, rails and snipe is permitted on 
designated areas of the refuge subject to the 
following conditions: 

1. Access permitted V/z hours before and 
after legal shooting times. 

2. Firearms must be unloaded while being^ 
transported by a vehicle or boat under power. 

3. Only portable blinds and temporary 
blinds constructed of natural materials are 
permitted. Portable blinds must be removed 
following each day’s hunt. 

4. Hunting is permitted during State 
Season. 

B. Upland Game Hunting. Hunting of 
quail, squirrel, raccoon and opossum is 
permitt^ on designated areas of the refuge 
subject to the following conditions: 

1. Permits are required for any night 
hunting. 

2 1 Access permitted V/z hours before aiui 
after legal shooting time. 

3. Firearms must be unloaded while being 
transported by a vehicle or boat under power. 

4. Hunting is permitted during State season 
except opossum and raccoon hunting will be 
closed during State bear season inchiding 5 
days before and after that season. 

C. Big Game Hunting. Hunting of white- 
tailed deerlspermitted or designated areas 


of the refuge subject to the following 
conditions: 

1. Each hunter must wear 500 square 
inches of fluorescent orange material above 
the waist visible from all directions during 
the muzzle loading and gun seasons. 

2. Shotguns and primitive weapons only. 
Pistols and modem rifles are prohibited. 

3. Firearms must be unloaded while being 
transported by a vehicle or boat under power. 

4. Access permitted hours before and 
after legal shooting time. 

5i Hunting permitted during State season. 

6. Dogs are not permitted. 

7. All stands must be removed from the 
refuge following each day’s hunt. The 
construction or use of permanent stands, 
blinds, platforms, or ladders is prohibited. 

D. Sport Fishing. [Reservedl 
***** 

8. Section 32.53 North Dakota is 
amended by adding text to paragraph B. 
of Audubon National Wildlife Refuge 
and by adding Sibley Lake National 
Wildlife Refuge to the alphabetical 
listing to read as follows: 

§32.53 North Dakota. 


Audubon National WUdlife Refege 
***** 

B. Upland Game Hunting. Hunting of ring¬ 
necked pheasants, gray partridge and sharp- 
tailed grouse is pennitted on designated areas 
of the refuge subject to the following 
condition: Permits are required. 
***** 

Sibley Lake National Wildlife Refuge 

A. Hunting of Migratory Game Birds. 
[Reservedl 

B. Upland Game Hunting. [Reserved] 

C. Big Game Hunting. Hunting of white- 
tailed deer is permitted on designated areas 
of the refuge subject to the following 
condition: Permits are required. 

D. Sport Fishing. [Reserved] 
***** 

9. Section 32.60 South Carolina is 
amended by adding ACE Basin National 
Wildlife Refiige to the alphabetical 
listing to read as follows; 

§ 32.60 South Carolina. 
***** 

ACE Basin Narional Wildlife Refuge 

A. Hunting of Migratory Game Birds. 
[Reserved! 

B. Upland Game Hunting. [Reserved] 

C. Big Game Hunting. Hunting of white- 
tailed deer is pennitted on designated areas 
of the refuge subject to the following 
condition: Permits are required. 

D. Sport Fishing. [Reservedl 
***** 

10. Section 32.62 Tennessee is 
amended by adding text to paragraph D 
of Chickasaw National Wildlife Refuge 
to read as follows: 

§32.62 Tannasaea. 
***** 
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Chickasaw National Wildlife Rei^e 

. * 

D. Sport Fishing. Sport fishing for black 
bass, white bass, crappie, sunfish, catfish and 
rough fish species is permitted on designated 
areas of the refuge subject to the following 
condition: Refuge fishing permits are 
required. 

***** 

11. Section 32.66 Virginia is amended 
by adding James River National Wildlife 
Refuge to the alphabetical listing to read 
as follows: 

§32.66 Virginia. 

* * * * * 


James River National Wildlife Refuge 

A. Hunting of Migratory Game Birds. 
IReservedl 

B. Upland Game Hunting. [Reservedl 

C. Big Game Hunting. Hunting of deer is 
permitted on designated areas of the refuge 
subject to the following conditions: 

1. ^ Permits are required. 

2. Only shotguns, 20 gauge or larger, 
loaded with buckshot only are permitted. 

3. Dogs are not permitted. 

4. Only portable tree stands may be used 
and must be removed at the end of each hunt 
day, 

5. Hunters must wear in a conspicuous 
manner on head, chest, and back, a minimum 


of 400 square inches of solid-colored hunter 
orange clothing or material. 

D. Sport Fishing. (Reservedl 

***** 

Dated: September 25,1992. 

Richard N. Smith, 

Acting Director, U.S. Fish and Wildlife 
Service. 

(FR Doc. 92-29029 Filed 12-7-92; 8:45 ami 
BILUNO CODE 4310-46-M 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14CFRPart71 

[Airspace Docket No. 91-AWA-a] 

Proposed Alteration of Airport Radar 
Service Area at Long IslaiKl MacArthur 
Airport, Islip, NY 

AGENCY: Federal Aviation 
Administration (FAA). DOT. 

ACTION: Notice of proposed rulemaking. 

SUMMARY: This notice proposes to alter 
the Long Island MacArthur Airport, 
Islip, NY, Airport Radar Service Area 
(ARSA) by removing areas of the 
regulatory airspace north, east, and west 
of the Long Island MacArthur Airport. 
This action would reduce the ARSA*s 
regulatory airspace along the northern 
shore of Lnng Island, NY, increase that 
airspace allocated for ingress and egress 
for the Brookhaven Airport, and realign 
the airspace west of MacArthur Airport 
to coincide with prominent landmarks. 
DATES: Comments must be received on 
or before February 8,1993. 

ADDRESSES: Send comments on the 
proposal in triplicate to: Federal 
Aviation Administration, Office of the 
Chief Counsel, Attention: Rules Docket 
[AGC-10], Airspace Docket No. 91- 
AWA-6, 800 Independence Avenue, 
SW., Washington, DC 20591. 

The official docket may be examined 
in the Rules Docket, Office of the Chief 
Counsel, room 916, 800 Independence 
Avenue, SW., Washington, DC, 
weekdays, except Federal holidays, 
between 8:30 a.m. and 5 p.m. An 
informal docket may also be examined 
during normal business hours at the 
office of the Regional Air Traffic 
Division. 

FOR FURTHER INFORMATION CONTACT: 
Patricia P. Crawford, Airspace and 
Obstruction Evaluation Branch (ATP- 
240), Airspace-Rules and Aeronautical 
Information Division, Air Traffic Rules 
and Procedures Service, Federal 
Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC 20591; telephone: (202) 
267-9255. 

SUPPLEMENTARY INFORMATION; 

Comments Invited 

Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 


decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy-related 
aspects of the proposal. 

Communications should identify the 
airspace docket apd be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: '^Comments to 
Airspace Docket No. 91-AWA-6.'* The 
postcard will bo date/time stamped and 
returned to the commenter. All 
communications received on or before 
the specified closing date for comments 
will be considered before taking action 
on the proposed rule. The proposal 
contained in this notice may be changed 
in light of comments received. All 
comments submitted will be available 
for examination in the Rules Docket 
both before and after the closing date for 
comments. A report summarizing each 
substantive public contact with FAA 
personnel concerned with this 
rulemaking will be filed in the docket. 

Availability of NPRM*s 

Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Office of 
Public Affairs, Attention: Public Inquiry 
Center, APA-220, 800 Indpendence 
Avenue, SW., Washington, DC 20591, or 
by calling (202) 267-3485. 
Communications must identify the 
notice number of this NPRM. Persons 
interested in being placed on a mailing 
list for future NPRM’s should also 
request a copy of Advisory Circular No. 
11-2A whidi describes the application 
procedure. 

The Proposal 

The FAA is considering an 
amendment to part 71 of the Federal 
Aviation Regulations (14 CFR part 71) to 
alter the Long Island MacArthur 
Airport, Islip. NY, ARSA. This proposed 
action would modify the ARSA by 
removing areas of the regulatory 
airspace north, east, and west of the 
Long Island MacArthur Airport. This 
action would reduce the A^A's 
regulatory airspace along the northern 
shore of Long Island, NY, increase that 
airspace allocated for ingress and egress 
for the Brookhaven Airport, and realign 
the airspace west of MacArthur Airport 
to coincide with prominent landmarks. 

In April 1990, the Long Island Pilots 
Association (LIPA) petitioned the FAA 
(Docket No. 26145, 55 FR 17987) to 
reconfigure the Long Island MacArthur 


Airport ARSA. The FAA has accepted 
the sugcestion received from UPA to 
adjust the lateral limits of the Long 
Island MacArthur Airport ARSA. The 
agency has modified the initial 
proposed configuration submitted by 
LIPA to simplify transient operations 
outside the ARSA*s airspace, enhance 
air traffic procedures, and continue to 
provide a safe environment. 

The FAA conducted an informal 
public meeting concerning the proposed 
modification to the Long Island 
MacArthur Airport ARSA. 
Representatives from the general 
aviation and airspace user groups, 
Aircraft Owners and Pilots Association 
(AOPA), and LIPA were in attendance. 

During the meeting, AOPA stressed 
the need for improved services within 
the ARSA. Other commenters addressed 
the servicing of instrument flight rules 
(IFR) facilities within the inner core of 
the ARSA and equipment capability of 
the air traffic control tower on the 
airport. These comments were outside 
the scope of the proposed design 
modification to tne ARSA; therefore, 
they will not be considered with the 
context of this rulemaking. 

The LIPA representative had no 
specific comments at the meeting on the 
proposed modification. 

Comments were received suggesting 
that a visual flight rules (VFR) practices 
area outside of the 5-mile radius to the 
south of the airport over the bay from 
the surface to 3,000 feet mean sea level 
(MSL) be established. The FAA has not 
incorporated this suggestion because 
aircraft are descending in this particular 
area of the existing ARSA for circling 
approaches to Runway 33 from the west 
and south. 

A recommendation to raise the floor 
of the ARSA*s outer core was submitted 
to air traffic personnel for review. This 
proposal included raising the floor of 
the Long Island MacArthur Airport 
ARSA’s outer core area to altitudes 
ranging from 2,000 to 3,000 feet MSL. A 
careful €malysis of this recommendation 
has determined that raising the floors of 
the outer core would lead to unrealistic 
descent profiles for aircraft operating 
under the conditions. Consequently, the 
existing ARSA outer core floor is 
proposed to remain at 1,500 feet MSL. 

E)efinitions and operating 
requirements applicable to ARSA’s may 
be found in § 71.14 of FAR part 71 and 
§§ 91.1 and 91.88 of FAR part 91. The 
coordinates in this proposal are based 
on North American Datum 83. ARSA s 
are published in § 71.501 of FAA Order 
7400.7A dated November 2,1992. and 
effective November 27,1992, which is 
incorporated by reference in 14 CFR 
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71.1. The ARSA, if amended, would be 
published subsequently in the Order. 

^ For the reasons discussed under 
"Regulatory Evaluation.^ the FAA has 
determined that this proposed 
regulation (1) is not a ‘‘major rule*‘ 
under Executive Order 12291; and (2) is 
not a “significant rule“ under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26.19791 

Regulatory Evaluation 

Executive Order 12291 dated 
February 17.1981, directs Federal 
agencies to promulgate new regulations 
or modify existing regulations only if 
potential benefits to society for each 
regulatory change outweigh potential 
costs. The order also requires the 
preparation of a draft Regulatory Impact 
Analysis of all “major” rules except 
those responding to emergency 
situations or other narrowly defined 
exigencies. A “major” rule is one that is 
likely to result in an annual effect on the 
economy of $100 million or more, a 
major increase in consumer costs, or a 
significant adverse effect on 
competition. 

Under a Notice published in 1979 (44 
FR 10034, February 26,1979), the 
Department of Transportation (DOT) 
adopted policies that require a 
Regulatory Impact Analysis for major or 
significant rules. This notice includes 
eight definitions of a “significant” rule 
including whether the rule concerns a 
matter on which there is substantial 
public interest or controversy, has a 
substantial impact on a major 
transportation safety problem, or 
initiates a substantial regulatory 
proeram or chance in policy. 

The FAA has aeterminea that this 
rule is not “major” as defined in the 
Executive Order. Therefore, a regulatory 
analysis, which includes the 
identification and evaluation of cost- 
reducing alternatives to the rule, has not 
been performed. Instead, the FAA has 
prepared a regulatory evaluation 
without identifying alternatives. The 
FAA has also determined that this rule 
is not “significant” as defined in the 
DOT Notice. In addition to a summary 
of the regulatory evaluation, this section 
also contains a regulatory flexibility 
determination required by the 1980 
Regulatory Flexibility Act (Pub. L. 96- 
354) and an international trade impact 
assessment. If more detailed economic 
information is desired than is contained 
in this summary, the reader is referred 
to the full regulatory evaluation 
contained in the docket. 

The FAA is proposing to modify the 
Long Island MacArthur Airport ARSA 
by removing areas of the regulatory 
airspace north, east, and west of the 


Long Island Mat:Arthur Airport. The 
ARSA*s regulatory airspace would be 
reduced to the north, along the northern 
shore of Long Island; to the east, to 
increase that airspace allotted for 
ingress and egress for the Bitx^aven 
Airport; and to the west, to realign the 
airspace west of MacArthur Airport to 
coincide with prominent landmarks. 

The FAA believes that this proposed 
change would simplify transient 
operations outside the ARSA*s airspace 
and enhance air traffic procedures while 
continuing to provide a safe aviation 
environment. 

Costs 

The FAA estimates the total monetary 
costs of implementing this proposed 
rule would be zero because the 
proposed Long Island MacArthur 
Airport ARSA modification is relieving 
in nature. It would not impose any 
additional costs on the FAA or general 
aviation (GA) users. The FAA believes 
that this proposed rule would not result 
in a reduction in air safety (in terms of 
an increased likelihood of a mid-air 
collision) due to a contraction of the 
subject ARSA airspace. 

Benefits 

This proposed rule is expected to 
produce potential benefits primarily in 
the forms of both increased operating 
proficiency and navigational efficiency 
for GA operators. This increased 
efficiency would be reflected by 
increasing accessibility to the 
Brookhaven Airport to the east, by 
establishing discernible landmarl^ to 
the west, and by elimiiiating the need to 
circumnavigate the ARSA over the Long 
Island Sound to the north to avoid the 
operational requirements associated 
with an ARSA. 

Conclusions 

The estimated monetary cost of this 
proposed rule is zero. There would be 
no costs incurred for additional 
equipment or personnel for the FAA, 
and there would be no reduction in 
aviation safety for aircraft operators. The 
potential benefits would be both 
increased operating proficiency and 
navigational efficiency for GA operators. 
Accordingly, the FAA has determined 
that this proposed rule is cost beneficial. 

Initial Regulatory Flexibility 
Determination 

The Regulatory Flexibility Act of 1980 
(RFA) was enacted by Congress to 
ensure that small entities are not 
unnecessarily and disproportionately 
burdened by government regulations. 
The RFA requires government agencies 
to review rules that may have significant 


economic impact, positive or negative, 
on a substantial number of small 
entities. The FAA has determined that 
this proposed rule would not have a 
significant economic impact, positive or 
negative, on a substantial number of 
small entities. This determination is 
based on the belief that none of the 
small entities, such as air taxi operators, 
would incur additional equipment or 
operating costs. In addition, this 
proposed rule is relieving in nature and 
would not increase costs to operators. 
Therefore, this proposed rule requires 
no regulatory flexibility analysis. 

International Trade Impact Assessment 

This proposed rule would have little 
or no impact on trade for U.S. firms 
doing business overseas or for foreign 
firms doing business in the United 
States. This is because the proposed rule 
would not impose costs on either U.S. 
or foreign aircraft operators or aircraft 
manufacturers that would result in a 
competitive disadvantage to either. 

List of Subjects in 14 CFR Part 71 

Airport radar service areas. Aviation 
safety. Incorporation by reference. 

The Proposed Amendment 

In consideration of the foregoing, the 
Federal Aviation Administration 
proposes to amend 14 CFR part 71 as 
follows: 

PART 71—{AMENDED] 

1. The authority citation for part 71 
continues to read as follows: 

Authority: 49 U.S.C. app. 1348(a), 1354(a), 
1510; E.0.10854, 24 FR 9565, 3 CFR, 1959- 
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR 
11.69. 

§71.1 [Amended] 

2. The incorporation by reference in 
14 CFR 71.1 of the Federal Aviation 
Administration Order 7400.7A, 
Compilation of Regulations, dated 
November 2,1992, and effective 
November 27,1992, is amended as 
follows; 

Section 71.501 Designation 

***** 

AEA NY ARS Long Island MacArthur 
Airport, Islip, NY [Revised) 

Long Island MacArthur Airport 
(lat. 40°47'44" N., long. 73®05'58" W.) 
Bayport Aerodrome 
(lat. 40‘‘45'30“ N., long. 73®03'13'' W.) 
Brookhaven Airport 
(lat. 40°49W‘ N., long. 72‘^5r43" W.) 

That airspace extending upward from the 
surface to and including 4,100 feet MSL 
within a 5-mile radius of the Long Island 
MacArthur Airport, excluding that airspace 
from the surface to but not including 700 feet 
MSL within 1 mile west of Bayport 
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Aerodrome and parallel to Runway 18/36 
from south of the Sunrise Highway 
southbound to the 5>mile radius of the Long 
Island MacArthur Airport, counterclockwise 
to south of Nichols Road thence northbound 
along Nichols Road to south of and parallel 
to the Sunrise Highway westbound to the 
beginning point; and that airspace extending 
upward from 1,500 feet MSL to 4,100 feet 
MSL within a 10-mile radius of the Long 
Island MacArthur Airport beginning 
clockwise from a point along the 10-mile 
radius 1.5 miles northeast of the Long Island 
MacArthur Airport Runway 24 localizer 
course (lat. 40°55'53'' N., long. 72®58'20'' W.) 


then clockwise along the 10-mile radius to 
intersect the 3-mile arc northwest of the 
Brookhaven Airport then counterclockwise 
along the 3-mile arc to intersect the 10-mile 
radius of the Long Island MacArthur Airport 
then clockwise along the 10-mile radius to 
intersect the north shore of Fire Island then 
west along the north shore to intersect the 10- 
mile radius then clockwise to the Sagtikos 
State Parkway north along the Sagtikos and 
the Sunken Meadow State Parkway to 
intersect the 10-mile radius at the north shore 
of Long Island then a straight line east to the 
point of origin, excluding that airspace 
overlying Long Island Sound. This airport 


radar service area is effective during the 
specific dates and times established in 
advance by a Notice to Airmen. The effective 
dates and times will thereafter be 
continuously published in the Airport/ 
Facility Directory. 
***** 

Issued in Washington, DC, on November 
30,1992. 

Harold W. Becker. 

Manager, Airspace-Bales and Aeronautical 
Information Division. 

BILUNQ CODE 4ei(>-13--M 
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ISLIP, NY AIRPORT RADAR SERVICE AREA 
LONG ISLAND MacARTHUR AIRPORT 

AIRPORT ELEVATION 99 FEET 
(NOT TO BE USED FOR NA VIGA TION) 



Prepared by the 

FEDERAL AVIATION ADMINISTRATION 
Cartographic Standards Branch 
ATP-220 


FRDoc. 92-29703 Filed 12-7-92; 8:45 am) 
SUJNG CODE 4»10-13-C 
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